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PREFACE. 


ri>HIS  book  is  written  primarily  for  ertudents  of  Indian 
X  universities. '  The  course  coveired  is  substantially 
that  prescribed  by  Calcutta  University.  To  bring  the 
subjects  abreast  of  recent  develiopments,  in  several 
instances  additional  material/  has  been  incorporated. 
Most  of  the  qualities  peculiar  to  the  arrangement  and 
scope  of  the  book  axe  to  be  ascribed  to  the  primary  end 
for  which  the  book  was  undertaken.  I  venture  to  hope 
that  the  volume  ma)y  be  useful  also  to  students  outside 
India,  and  to  any  who  wish  to  acquire  a  general 
knowliedge  of  political  theor^r  and  practice. 

In  the  text  of>  the  book  classical  quotations  and  un- 
translated quotations  from  modem  books  the  language  of 
which  is  other  than  English  have  befen  studiously  avoided. 
English  is  the  medium  of  university  instruction  in  India, 
and  the  Indian  student,  as  a  rule,  is  unacquainted  wittti 
any  other  modem  European  language.  Latin  and 
Greek  are  likewise  unknown  to  the  Indian  student,  whose 
classics  aare  Sanskrit  and  Arabic  or  Felrsian.  Through- 
out the  book  a  knowledge  pf  Logic  and  History  has  been 
assumed.  Students  of  Political  Economy  and  Political 
Science  in  India  normally  are  expected  to  have  passed 
the  Intermediate  Examinations  in  these  subjects. 

In  the  publication  of  this  book  I  have  had  to  contend 
with  difficulties  which  have  made  it  impossible  to 
co-ordinate  the  different  sections  of  the  book.  Firstly, 
the  book  has  been  in  the  press,  or  rather  presses, 
close  on  one  year.  The  post-war  difficulties  of 
printing  in  India  have  been  acute,  and  the  work 
has  been  run  off  in  sections.  Throughout  the 
book  I  have  tried  to  make  the  information  as 
up-to-date   as  i)ossible,    but   the   lapse   of  time  since  the 
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earlier  parts  were  printed  has  prevented  the  incorporation 
of  up-to-date  information  such  as  '  has  been 
possible  to  add  in    the    later     portions.     During     1920 

Solitical  eVenjtsi  have  Imoved  much  moo'e  quickly  than 
ave  my  printing  facilities.  Secondly,  two  presses, 
each  with  its  own  idiosyncracies,  have  been  engaged  on 
the  work.  Writers  who  know  Indian  presses  will  readily 
appreciate  this  diflSiculty.  The  author  in  India  is  aiot 
only  author;  he  is  responsible  for  all  tlie  work  of  the 
press  except  the  actuaJ  type/  setting.  And  there  is  many 
a  slip  between  the  final  proof  and  the  printed  form. 

As  this  book  is  meai^  to  be  a  text-book  for  thai  earlier 

stages  of  political  and   economic    studies    I     have    not 

elaborated  ,  what    may    be    called    abnormal     theories. 

A  fair    linpel'sonal    presentation     of     modem    political 

itheory  has.  been , my  ei^deavour.     Originally  I  meant  to 

include  several  chapters  on  the  history  of  political  theory, 

but  the  book  ran  the  danger  of  being    overcrowded,  bo 

wherever  possible  I  have  incorporated  historical  sections 

in    the    individual    subjects.    The    treatmieoit  of  some 

subjects,  e,g  ,  the    Government    of    Britain,     and    the 

Government  of  India,  has  been  much  more,  detailed  than 

a  first  course  of  political  studies  usually  demands.    S^ch 

detailed    treatment    is  due  to  the  nature  of  the  coiirse 

prescribed  in  India.    Repetition  of  detail,  e,g,,  under  the 

Executive  (Chapter  XVI)     and     under    the    individual 

governments    (Chapters    XXI — XXVII)    is  also  due  to 

local  exigencies.     The  chapter   on   the   Government    o| 

Japan,  though  not    essiential    according    to    our    local 

syllabus,  is  added  to  enable-  Indian  students  to  know  in 

outline  the  system  of  government  in  an  eastern  empire 

which  for  many  years  has  created  the  deepest  interest 

in  India. 

The  bibliography  appended  is  intended  as  an  initial 
guide  to  Indian  'colleges  wishing  to  start  Political  tod 
Econoimic  s1:udies.  The  list,  lias  been  compiled  with 
reference  to  the  sums  usually  available  for  such  puirposes. 
In  the  moulding  of  idea^  which  'have  led  to  the 
writing  of  this  book  mjr  obligations  have  been  many. 
These  are  best  summarised  when  I  say  that  I  owe  mudi 
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to  most  of  the  authors  whose  books  I  recom- 
mend in  my  library  list,  and  whose  theories 
or  facts  are  specifically  mentioned  in  the 
text.  For  more  immejdiate  help  I  am  indebted  to 
my  late  colleagues  in  Presidency  College,  Calcutta,  the 
present  Professors  of  Political  Economy  and  Political 
Philosophy — Mr.  J.  0.  Ooyajee  and  Babu  Panchanon  Das 
Mukherji.  To  the  latter  in  particular  I  am  grateful  for 
many  suggestions  and  criticisms.  To  Mr.  J.  C  Kydd, 
Professodi  of  Politi  al  Economy  and  Political  Philosophy 
in  the  Scottish  Churches  College,  Calcutta,  I  am  also 
much  obliged  for  valuable  help.  Throughout  the  whole 
book,  from  its  earlier  to  its  later  stages,  for  criticism,  for 
help  in  reading  proofs  and  for  the  compilation  of  the 
index,  I  owe  more  than  I  can  express  to  my  wife,  whose 
(ready  co-operation  has  so  frequently  softened  the 
exaspeiration  to  which  printing  in  India  so  frequently 
leads. 


R.  ]Sr.  GILCHRIST 


Krishnagar,  Bengal, 
February.  1921. 
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CHAPTER  1. 

INTR0DT7CT0RT. 

1.    The  Name  axd  Scope  of  the  Science. 

PoXjITICal  Sctence  deals  with  the  state  and  government. 
Within  it«  scope  are  included  so    many   subjects    that 

writers  have  found  considerable  difficulty  in 
Tiie  Name  finding  a  name  sufficiently  wide  to  cover  its 
s«ienoe.     content.     Political  Science  has  now  been  widely 

accepted  as  the  general  designation  for  the 
science  of  the  stkte  and  government,  but  several  other 
names  have  been  suggested.  This  is  not  without  reason , 
for  in  a.  science  which  is  older  than  Aristotle,  the  develop- 
ments have  naturally  been  very  wide  and  far-reaching; 
indeed,  several  of  the  subjects  with  which  we  deal  in  this 
book  have  really  developed  into  independent  sciences^ 
Political  Science  is  one  of  the  many  sciences  of  society, 
and,  as  we  shall  see  presently,  it  is  impossible  to  draw 
absolute  lines  of  demarcation  between  one  branch  of 
social  science  and  another.  The  term  is  now  a  generally 
accepted  one,  indicating  certain  definite  lines  of  study^ 
all  of  which  revolve  round  one  centre, — the  State. 

Some  writers,  especially  the  earlier  writers  on  the 
subject,  use  simply  the  word  Politics  as  a  title  foiT  the 
poiitfot.  science.  This  word  is  derived  from  the  Greek 
word  polis,  meaning  a  city,  with  its  derivatives 
polites,  a  citizen,  and  the  adjective  poUtiikoSy  civic.  Other 
writers,  using  the  word  Politics  as  a  general  designation, 
subdivide  the  Science  into  two  broad  divisions,  viz.^ 
Political  Philosophy,  Theoretic  or  Deductive  Politics, 
and    Historical,    Applied    or    Inductive    Politics.    Sir 
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Frederick  Pollock,  for  example,  the  well-known  English 
writer  on  the  subject,  divides  the  science  thus :  — 


A. 


Theoretical  Politics. 
Theory  of  the  State. 


B.     Theory  of  Government.     B. 


0.     Theory  of  Legislation.        C. 


D. 


Theory  of  the  State  as 
an  artificial  person. 


Applied  Politics. 

A.  The  State  (actual 
forms  of  Govern- 
ment). 

Government  (the 
working  of  Gov- 
ernments, Admini- 
stration, etc.). 

Laws    and    Legisla- 

lation    (Procedure, 
Courts,  etc.). 

I).  The- State  personified 
(Diplomacy,  Peace, 

,  War,  International 

Dealings). 

The  first  of  these  divisions.  Theoretical  Politics, 
is  concerned  with  the  fundamental  characteristics  of  the 
state,  without  particular  reference  to  the  activities  of 
government  or  the  means  by  which  the  ends  of  the 
state  are  attained.  The  second  division.  Practical 
Politics,  deals  with  the  actual  working  of  governments 
and  the  various  institutions  of  political  life.  This 
division  is  both  useful  and  exhaustive.  It  covers  the 
whole  field  of  Political  Science,  and  were  the  name 
Political  Science  substituted  for  Politics  the  division 
would  be  universally  acceptable.  .  To  the  use  of 
the  word  Politics,  however,  there  is  a  well-grounded 
objection.  Used  in  its  original  Greek  sense  the 
word  is  unobjectionable,  but  modem  usage  has 
given  it  a  new  content,  which  makes  it  useless  as  a 
designation  for  our  science.  The  term  Politics  nowa- 
days refers  to  the  current  problems  of  •government, 
which  as  often  as  not  are  more  economic  in  character 
thian  political  in  the  scientific  sense.    When   we   speak 
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of  a  man  as  interested  in  politics,  we  mean  that  he  is 
mterested  in  the  current  problems  of  the  day,  in  tariff 
questions,  in  labour  questions,  in  the  relations  of  the 
executive  to  the  legislature,  in  any  question,  in  fact, 
which  requires,  or  is  supposed  to  require,'  the  attentidn  of 
the  law-makers  of  the  country.  Similarly  a  "politician  " 
IS  not  a  student  of  Political  Science,  but  a  member  of  this 
or  that  political  party.  The  words  politics  and 
politician,  therefore,  are  so  wide  in  application  and 
indiscriminate  in  use  that  once  and  for  all  they  had 
be<tter  be  rejected  as  names  for  our  science  and 
^students  of  our  science.  The  etymological  meaning 
is  not  the  current  meaning,  and  it  is  better  in|  this  case 
to  bow  to  current  usage  than  to  etymology,  just 
as  the  sister  science,  Economics,  has  done.  The 
word  Economics  etymologically  means  household 
management,  now  known  as  Domestic  Economy:  the 
study  of  wealth  is  now  definitely  known  as  Political 
Economy  or  Economics* 

Another  name  which  is  sometimes  used  is  Political 
Philosophy.  This  term  is  a  most  useful  one  if  used  for 
a  specific  purpose,  but  it  is  too  narrow  to 
PhMosopiiy.  include  the  whole  field  covered  by  our  subject. 
Political  Philosophy  deals  with  the  funda- 
mental problems  of  the  nature  of  the  state,  citizenship, 
questions  ot  duty  and  right,  and  political  ideals.  This 
forms  part  of  our  subject.  In  the  opinion  of  some  English 
political  thinkers  this  is  the  main  part  of  Political 
Science.  Sidgwiek,  for  example,  declares  that  the  study 
of  Political  Science,  or  as  he  calls  it  Politics,  "is  con- 
cerned primarily  with  constructing,  on  the  basis  of 
certain  psychological  premises,  the  system  of  relation? 
which  ought  to  be  established  among  tibe'  persons  govern- 
ing, and  between  them  and  the  governed,  in  a  society 
composed  of  civilized  men,  as  we  know  them.''  Another 
<:onsiderable  part  of  our  subject  is  historical  and  descrip- 
tive— ^the' Applied  Politics  of  Sir  Frederick  Pollock's 
division.  Thw  latter  section,  though  closely  conceuneS 
with  Political  Philosophy,  would  be  out  of  place  in  a  pure 
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Political  Philosophy  course.  Political  Philosophy  is  in 
a  sense  prior  to  Political  Science,  for  the  fundamental 
assumptions  of  the  former  are  a  basis  to  the  latter. 
Political  Philosophy,  in  its  turn,  has  to  use  much  of  the 
material  supplied  by  Political  Science.  'No  definite 
line  can  be  drawn  between  them,  but  according  to  modem 
usage  Political  Science  has  a  certain  de&aiteness  of 
meaning  which  Political  Philosophy  has  not  yet  attained. 
^French  writers  sometimes  use  the  plural  form,  the 
Political   Sciences,   which  is   correct   insomuch   as  the 

various  phenomena  of  the  state  and  government 
The  really     may    be     studied     separately.       Thus 

Menots.    Sociology,    Political    Economy,    Constitutional 

Law  and  Public  Administration,  all  deal 
with  phenomena  closely  connected  with  the  state. 
These  are  special  sciences,  dealing  with  distinct 
branches  of  enquiry.  Political  Science  too,  as  we  under- 
stand it,  deals  with  a  particular  subject  in  a  general 
way. .  All  these  sciences.  Political  Science  included,  are 
social  sciences;  they  deal  with  the  relations  of  men  in 
society,  and  as  eac'li  man  is  essentially  connected  with 
the  state,  each  socit^l  science  is  to  some  extent  a  political 
science.  It  is  possible,  however,  to  separate  the  various 
branches  of  enquiry.  Political  Economy  deals  with 
wealth ;  Sociology  with  the  forms  of  social  union,  social 
laws  and  ideals ;  Political  Science  with  the  state  and 
government.  No  absolute  separation  is  possible.  In 
Political  Science  we  touch  on  problems  which  really 
belong  to  the  domain  of  Sociology,  Political  Economy, 
Jurisprudence,  and  Constitutional  Law.  Political 
Science  deals  with  the  general  problems  of  the  state  and 
government;  these  others  deal  with  special  problems. 

Both  reason  and  usage,  therefore,  justify    the   name 
Political  Science.     Its  central  subject  is  the  state,  and 

the  scope  of  the  science  io  determined  by  the 
Mitioai  enquiries  that  arise  in  connection  with  the 
iu'VooU.  state.     These  enquiries  may  broadly  be  classed 

under'  the  state  as  it  is?  the  state  as  it 
has    been;     the    state    as  it  ought  to  be.     To  discuss 
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the  state  as  it  ia  .implies  an  analysis  of  the  meaning 
of  the  state,  its  origin  and  its  essential  attributes* 
The  various  ^  working  manifestations  of  the  state, 
that  is,  the  principles  and  practice  of  existing  govern- 
ments naturally  fall  under  this  head.  TJnder  the  state 
as  it  has  been  is  included  a  historical  survey  of  the 
working  of  governments,  or  the  historical  development 
of  the  state  and  of  ideas  concerning  the  state.  The 
state  as  it  ought  to  be  includes  the  analysis  of  the 
functions  of  government,  and  a  determination  of  the 
principles  on  which  governments  may  best  be  conducted. 

2.  The  Methods  or  the  Science. 

Ari&totle,  the  greatest  writer  on  Political  Science  the 
world  has  had,  called  Political  Science  the  master  or 
supreme  science.  Several  modern  critics, 
isPoiitieai  however,  refuse  to  Political  Science  the  right 
l«iMiot  *  ^^  even  the  name  science.  They  say  that  the 
at  all?  subject-matter  of  the  science    is    so    varied, 

and  in  many  cases  so  inexact,  that  proper 
scientific  methods  cannot  be  applied  to  it.  The 
arguments  of  such  critics  apply  equally  to  all  the  social 
sciences.  Social,  political  and  economic  problems  deal 
with  the  complex  actions  and  motives  "of  men,  actions 
for  which  it  is  often  admittedly  difficult  to  fina  general 
laws.  The  exactness  of  Physics  and  Chemistry  is  absent 
from  the  social  sciences.  It  is  impossible  to  deal  with 
pix>blems  of  man  in  the  clear-cut  way  by  which  we  can 
deal  with  problems  of  matter.  It  is  easy  to  analyse  a 
•chemical  compound  and  to  say  exactly  what  it  ia* 
Experiments,  too,  in  these  natural  sciences  enable  laws 
to  be  tested  with  accuracy^  and  in  variousi  ways.  While 
we  may  agree  that  the  exactness  of  the  natural  sciences 
IS  impossible  of  attainment  in  the  social  sciences 
nevertheless  social  problems  can  be  treated  with  the 
same  scientific  methods  ao  Chemistry  or  Physics.  The 
results,  indeed,  may  not  be  so  accurate  or  so  easily  tested; 
but,  as  we  shall  see,  the  various  subjects  with  which  we 
deal  present  a  systematised  mass  of  material  which  is 
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capable  of  being  treated  by  ordinary  scientific  methods. 
We  shall  be  able  to  see  that  general  laws  can  be  deduced 
from  given  material,  and  that  these  laws  aTe  useful  in 
actual  problems  of  government.     To  say  that  the  only 
real  sciences  are  those  which  have  exact  results,  with 
the     dogmatic    proof    of    experiment,    is  to   deny  the 
possibility     of    Ethics,     Political    Economy,    Political 
Science,  Sociology  and  Metaphysics  being  sciences.    The 
chief  disproof  of  the  contention  is  that  they  are  recog- 
nised as  sciences  by  thinking  men.     They  are  rapidly 
expanding,  and  as  time  goes  on,  their  suitability  for  the 
application  of  scientific  methods  is  amply  demonstrated. 
It  is  true  that  in  Political    Science    there   are   many 
difiiculties  which  do  not   occur   in,    say.    Chemistry  or 
Physics.  In  the  Natural  Sciences  it  is  possible 
piffiouitiM      by    observation    and    experiment    to    obtain 
soienoa.'        uniform     and     exact     laws.     One     chemical 
element  is  exactly    the    same   all   the    world 
over;  any  variations  in  its  composition  can  be  tested  and 
explained.     In  Political  Science    it   is  diflBcult   to   find 
uniform      and     unvarying      laws.     The      material      is 
constantly  varying.     Actions  and   reactions  take  place 
in     various     and     often     unforeseen     ways.     A     man 
18  a  member  not  only  of  a  state,  but  of  a  host  oi  other 
social  groups — ^a  municipality,  a  church,  a  trade-union, 
a  stock-exchange,  a  university,  a  caste  or  a  family.    To 
understand  his  actions  in   one  phase   of  his  life  often 
requires  a  knowledge  of  the  social  groups  influencing, 
or  influenced  by    him.     Social    and    political    relations 
are    constantly    changing,     and    what    may    be    true 
of    them    to-day   may    not    be    true    a   century   hence. 
In     all     matters     concerning     man,     too,     therfe     are 
unconscious  assumptions  in  the   mind,    which,    formed 
before   the   mind    consciously    reacts    to    them,    often 
give   a  bias    to    our    judgments.     It    not    infrequently 
happens  in  social  sciences,  like  Political  Economy  and 
Political  Science,   that  at  the  outset  of  our  study  we 
cannot  lay  down  the  final  limits  of  the  subject-matter. 
The  methods  of  enquiry  are  frequently  best  explained  by 
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using  them^  and  observing  their  results  when  applied  to 
concrete  problems.  Complete  and  final  answers  to 
questions  in  social  science  can  be  given  only  when  the 
science  is  ended.  Historically,  we  find  that  a  body  of 
sy sterna tdc  knowledge  is  built  up  before  reflexion 
analyses  its  presupposition^^.  What  is  historicallyi  a  late 
development  of  the  science  is  logically  the  first  and 
fundamental  question,  so  that  the  methods  are  often 
best  understood  by  an  analysis  of  tiie  actual  scope  of  the 
science. 

Though  the  experimental  method  as  applied  in 
Physics  and  Chemistry  is  inapplicable,  nevertheless  there 
Expori-  '®  ^  ^^^®  field  of  experimenta,tion  of  a  definite 
mental'  kind  in  Political  Science.  The  Political 
Methods.  Scientist  cannot  select  one  community  here 
and  another  there  and  Experiment  with  democracy 
in  the  one  and  socialism  in  the  other.  Even  if 
he  could,  his  results  would  be  influenced  by  various 
kinds  of  unpredictable  causes  such  as  wars,  revolutions, 
strikes  and  religious  movements.  The  source  of  the 
experiments  of  Political  Science  is  history:  they 
rest  on  observation  and  experience.  Every  change 
in  the  form  of  government,  every  new  law  passed,  every 
war,  is  an  experiment  in  Political  Science.  These  are 
materials  for  political  science  just  as,  say,  carbon  is 
material  for  Chemistry  Most  of  these  events  do  not 
take  place  as  conscious  experiments:  they  silnply 
happen.  In  the  modem  world,  however,  political 
experiments  are  made,  definitely  based  on  reasoning 
provided  by  Political  Science.  Two  notable  example9 
may  be  quoted — one,  the  grant  by  .the  English' 
Parliament  of  responsible  government  to^  Canada  in 
accordance  with  the  recommendations  contained  in  Lord 
Durham's  Report  of  1839 ;  the  other,  the  recent  grant  by 
Parliament  of  constitutional  reforms  on  the  basis  of  the 
recommendations  of  the  Montagu-Chelmsford  Report. 
In  these  cases  the  conclusions  are  definitely  grounded 
on  bases  provided  by  Political  Science,  and,  therefore, 
conscious  political  experiments  are  made  or  proposed. 
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The  chief  m^th^d  of  experim€ataiion  in  Political 
Science  is  thuB  the  Historical  Me^od.  Properly  to 
under&tand  political  institutions,  we  must 
The  Hittor-  study  them  in  their  origin,  their  growth  and 
loai  Method,  development.  History  not  only  explains  insti- 
tutions, but  it  helps  us  to  make  certain 
deductions  for  future  guidance.  It  is  the  pivot 
round  which  both  the  inductive  and  the  deductive* 
processes  of  Political  Science  work. 

The  historical  method,  of  which  the  best  modern 
English  exponents  are  Seeley  and  Freeman,  is  mainly 
inductive.  By  it  generalisations  are  made  from 
vmr^of^he  ^^^  observation  and  study  of  historical  facts. 
•••V^d**'  More  than  any  other  method,  it  gives  positive 
results.  Philosophical  political  scientists  do 
not  give  it  the  same  importance  as  the  Historical 
School.  Sidgwick,  for  example,  gives  this  method  a 
secondary  position,  for  two  reasons.  Firsts  he  holds  that 
history  cannot  determine  the  ultimate  standard  of  good 
and  bad,  or  of  right  and  wrong  in  political  life.  The 
goodness  or  badness  of  the  political  institutions  which 
history  shows  us  is  determined  on  other  grounds  than 
historical,  i.e,,  ethical  or  philosophical.  Second,  the 
study  of  history  only  in  a  very  limited  way  can  enable 
us  to  choose  means  for  the  attainment  of  the  end  of 
political  life,  for  not  only  is  it  difficult  to  ascertain  the 
complete  bearing  pf  past  events  with  accuracy,  but  also 
each  age  has  its  own  problems  and  difficulties,  all  of 
which  are  relative  to  the  times  in  which  they  occurred. 

Sadgwick's  objections  are  quite  justifiable  in  the  case 
of  the  indiscriminate  use  of  historical  material.  But  the 
Political  Scientist  must  exercise  careful  jiidgment  in  his 
analysis  and  selection  of  material.  History  itself, 
moreover,  is  becoming  more  and  more  exact  as  time  goe^ 
on,  so  that  the  objection  regarding  aocuriacy  loses  its 
meaning.  History,  too,  enables  us  to  judge  the  goodness 
or  badness  of  actions,  though  it  does  not  provide  us  with 
our    actual    ethical    standards.      As    in    all    scientific 
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methods^  the-  greatest  care  muBt  be  used  in  the  applica- 
tion of  tlie  historical  method.  Otherwise  it  may 
degenerate  into  what  Bluntschli,  the  well-known 
German' writer,  calls  ^'mere  empiricism/'  which  means 
too  great  adherence  to  historical  facts,  withoiit  due 
regard  to  causes  and  effects,  and  rigid  conservatism,  on 
the  ground  that  what  has  been  in  the  i)ast  must  be  now 
«nd  for  the  future. 

The    Historical    Method    is    supplemented    by    the 
Comparative  Method,  a  method    which    is    as    old     as 
Aristotle.      This    method    tells    us    that    in 
auTe  order  to  find    out  the   laws  which    underlie 

iwothoii.  them  we  must  compare  the  various  events  of 
the  world's  history.  Similar  events  may  occur  under 
very  different  political  conditions,  or  vite  versdy  similar 
political  conditions  may  lead  to  very  different 
political  events.  Revolutions,  for  example,  have 
happened  at  all  times  and  under  various  conditions.  By 
the  Comparative  Method  we  sift  out  what  is  commoD , 
and  try  to  find  common  causes  and  consequences.  A 
modem  example  is  the  recent  Russian  Revolution. 
Political  Scientists  compare  it  with  the  English  Great 
Rebellion  and  the  French  Revolution,  trying  not  only 
to  explain  what  has  happened  but  to  lay  down  rules  for 
ihe  future  guidance  of  the  Russian8\ 

The  Comparative  Method  must   be    used   with   great 

care.     In   trying    to    find  general  principles  underlying 

historical  events  many  elements  of  difference  have  to  be 

examined.     The  social  system,  the  economic  conditions, 

the  temperament  of  the  people  concerned,  their  capacity 

for  political  life,  their  moral  standard,  their  qualities  of 

obedience  or  law-abidingness   all    must   be   taken    into 

i«3Count*     A  comparison  of  the  United  States  and  India, 

f)r   example,    as    regards   democracy   would  be  useless 

.  tvere  not  the  fundamental  difference  Of  caste  thoroughly 

analysed,  with  its  bearings  on  political  phenomena. 

.  In  the  t!omparatiye  Method  the  ordinary  processes  of 

inductive  logic   must   be    followed.     These  are  (a)  the 

Method  of  Single  Agreement,  by  which,  among  a  number 
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of  instances  of  political  phenomena,  we  find  one  element 
in  common.  This  element,  extracted  by  a  process  of 
elimination,  whereby  irrelevant  antecedents  are  dis- 
pensed with,  is  the  cause.  The  chief  difficulty  of  thia 
method  is  the  possible  existence  of  a  plurality  of  causes. 
To  cope  with  this  we  must  vary  the  circumstances  a^ 
much  as  possible  by  multiplying  the  instances.  (6)  The 
Method  of  Single  Difference,  in  which,  given  a  certai-a 
political  phenomenon,  if  an  instance  in  whifeh  this 
phenomenon  occurs  and  an  instance  in  which  it  does  not 
occur  have  evei*y  circumstance  in  common  save  one,  that 
one  circumstance,  in  which  the  two  differ,  occurring  in 
the  first  phenomenon,  is  the  cause,  (c)  Double  Method 
of  Agreement ,  or,  as  John  Stuart  Mill  calls  it,  Joint 
Method  of  Agreement  and  Difference.  If  varioua 
examples  in  which  a  poli^cal  phenomenon  occurs  have 
only  one  element  in  common,  while  various  similar 
instances  in  which  it  does  not  occur  are  marked  by  the 
absence  of  this  element,  then  the  element  present  in  one 
and  absent  in  the  other  is  the  cause  or  an  integral  part 
thereof,  of  the  phenomenon,  (d)  The  Method  of  Residues, 
according  to  which,  after  we  have  subtracted  from  th«^ 
given  political  phenomena  such  parts  as  are  already 
known  to  be  cause  and  eSect,  the  remnant  may  be 
judged  to  be  the  effect  of  the  remaining  causes,  (e)  Method 
of  Concomitant  Variations,  whereby  if  a  phenomenon 
varies  in  any  manner  whenever  another  phenomenon 
varies  in  anoither  manner,  then  they  somehow  are 
connected  by  cause  and  effect. 

These  methods,  applicable:  in  a   natural    science    like 

Chemistry  are  equally  applicable  in  Political    Science, 

though  the  results  are  not  so  accurate.     Parti- 

na  ogy.    ^^j^^^  ^^^^  j^  Political  Science  is  required  in  the 

case  of  one  inductive  method,  viz.,  Analogy,  where  two 
things,  because  they  resemble  each  other  in  certain 
points,  may  be  regarded  as  resembling  each  other  in  all 
other  points,  though  no  definite  cause  can  be  found  far 
such  resemblance.  Analogy  is  very  useful  in  Political 
Science,  but  it  must  never  be  forgotten  that  analogy  is 
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not  proof.  It  gives  probability,  not  certainty,  and  the 
difficulty  of  its  application  in  Political  Science  is  all  ih^ 
more  marked  because  of  the  vast  number  oi 
circumstances  surrounding  any  given  instance. 

These  inductive  methods  are  useful  so  far,  but  they 
must  be  used  in  conjunction  with  what  Bluntschli  calls 
.j^  the  Philosophical  Method.   The  truly  Philoso^ 

Philosophical  phical,  Deductive  or  a  priori  method  of  which 
Mothotf:  Rousseau,  Mill  and  Sidgwick  are  exponents, 
starts  from  some  abstract  original  idea  about  human 
nature  and  draws  deductions  from  that  idea  as  to  the 
nature  of  the  state,  its  aims,  its  functions  and  its  future. 
It  then  attempts  to  harmonise  its  theories  with  the 
actual  facts  of  history.  The  danger  of  this  method  is 
that  the  user,  as  Plato  in  his  Republic  or  More  in  his 
Utopia,  often  allows  his  imagination  to  run  riot  and  he 
forms  theories  which  have  little  or  no  foundation  in 
historical  facts.  TJie  result  is  that  the  method 
degenerates  into  what  Bluntschli  calls  mere  Ideology, 
which  pays  little  or  no  attention  to  facts.  This  is  parti- 
cularly dangerous  in  practice,  as  may  Be  seen  from  the 
French  Revolution,  the  leaders  of  which  were  the  un- 
reasoning followers  of  those  who,  like  Rousseau,  preached 
the  doctrine  of  Liberty,  Equality  and  Fraternity.  A 
modem  example  is  the  Russian  Revolution,  where 
abstractions  preached  by  dreamers  led  to  a  collapse  of  tRie 
governmental  system  and  to  anarchy  and  mob-rule 
unparalleled  in  history. 

The  two  methods,  historical  and  philosophical,  do  not 
conflict :  they  rather  supplement  and  correct  one  another. 

The  genuine  historian  as  such  is  compelled  to 
Metiioif!'*^  recognise  the  value  of  philosot^y,  and  the  true 

philosopher  must  equally  take  the  counsel  of 
,Jiistory.  The  experiences  and  phenomena  of  history 
must  be  illumined  with  the  light  of  ideas.  The  best 
method  thus  arises  out  of  the  blending  of  the  Philoso- 
phical and  the  Historical  Methods.  Aristotle  ani 
Burke  are  notable  exponents  of  this  method. 
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These  are  the  methodii  of  Political  Science.     Difficulty 

'dometimea    arises    in     the    methodology    of    Political 

Science  from  confu«ang  with  methods  the  points 

tmd'pointt  ^*  ^^^.^  irom  which  the  science  may  be  studied . 
»of  View.     Certain   writera,    chiefly   French    and    German, 
give   as   methods  ihe    Sociological,    Biological, 
Psychological,  and  Juridical.     These  are  not    methods, 
but  points  of  view.     To  study  the  state  from  the  Socio- 
logical  point    of  view  means    to   apply   the   theory   of 
levolution  to  political  'phenomena ;  the  Biological  Method 
tries  to  interpret  the  state     and    its     organisation    by 
'<3omparing  it  with  the  living  body,  with  brain,  nerve®, 
muscles,  etc. ;  the  Psycbological  tries  to  explain  political 
phenomena     through     psychological     laws;     and     the 
Juridical  regards  i)olitical  societj^  as  a  collection  of  laws, 
rights,  and  duties,  without  reference  to  the  many  other 
social     forces    influencing    man   in   his   relations   with 
others. 

Not  only,  therefore,  is  PoliticarScience  a  science  with 
material  as  definite  as  that  of  Chemistry,  Physics  or 
_  ,  .  Geology ;  hut  it  is  a  science  where  the  recog*- 
nised  methods  of  these  sciences  can  be 
regularly  applied.  Because  slight  shades  of  difference 
may  vitiate  a  whole  conclusion,  as  a  science  it  is  more 
difficult  than  the  Natural  Sciences.  Thie  difficulty  in  the 
application  of  these  methods  arises  from  the  innumerable 
elements,  undefined  and  undefinable,  whidn  occur  in  any 
scienqe  of  man.  Much  patience  in  comparing  details,, 
much  care  in  applying  inductive  methods,  much  mental 
"balance  in  making  judgments,  all  these  aire  necessary  in 
Political  Science.  It  is  a  science  which  taxes  the 
scientific  mind  to  the  utmost ;  and  its  conclusions,  no  less 
than  the  discoveries  of  Chemistry,  vitally  affect  the  daily 
lives  of  the' inhabitants  of  the  globe. 

8  The  ITelatioxs  of  Political  Science  to  Allied 

Sciences. 

Man  is  a  social  being,  and  his  various  social  activities 
smay  be  ^studied  separately.     His  political  life  is  only  one 
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part  of  his  iotal  social  liier,  but  a»  every  Human  being: 
lives  within  a  state^  the  science  of  the- state  is  necessarily 
connected  with  the  othe?  social  sciences^ 

The  various  sciences  dealing  with  man  as  a  social 
entity  are  called  the  social  sciences,  and  the  most  iunda- 
0-  losy       i^^iital  of  them  all  is  Sociology.    Sociology  ib- 
the    general    social    science.    It    deals    with 
the  fundamental  facts  of  social  life,,  and,    as    political 
life     is     only     a     part     of    the    sum-total    of    social 
life.      Sociology     is     wider     than     Political     Science. 
Sociology   is    the    study    of    the    elementary   principles 
of     social     union.     It     is  not  the  sum  of.  the  various^ 
social  sciences  but  the  fundamental    science  of    which, 
io     use    the    term     of  a  well-knowU'  A^ie^can  writer. 
Professor  Giddings,    they    are  ^'differenHations."     In 
Political  Science  we  must  assume  the  facts  and  laws  of 
human  association,  which  facts  and  laws  it  is  the  duty 
of     Sociology    to    study    and    determine.    The    exact 
boundaries  of  the  two  sciences  cannot  be  rigidly  defined. . 
They  occasionally  overlap ;  but  there  is  a  clear  general 
distinction.   Sociology  is  the  Science  of  Society :  Political" 
Science  is  the  Science  of  the  Siiate,  or  i)olitical  society. 
Sociology  studies  man    as   a   political    being,    and,    as 
political    organisation    is    a     special    kind     of    social 
org-anisation.    Political   Science   is    a   more    specialised* 
science  than  Sociology. 

Political  Science,  as  we  have  already    seen,    is   intir 

maiely    connected    with    History.     Sir   John    Seeley,  a 

well-known   English   writer   on  History   and 

History.        Political  Science,  has  expressed  the  relation- 

sliip  in  a  classjc  couplet :  — 

History  without  Political  Science  has  no  fruit. 
Political  Science  without  history  has  no  root. 

History  is  a  record  of  events ;  it  tells  the  how  and  why 
of  happiness.  It  is  an  aooouni)  not  only  of  events  but  of 
eonditions  and  causes.    History  provides  the  raw  material 
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of  Political  Science.  Not  every  type  of  history,  liowever, 
is  used  by  Political  Scieiice.  The  history  of  language,  of 
customs,  of  battles,  of  art,  of  literature,  for  example,  have 
no  direct  bearing  on  Political  Science.  Political  Science  is 
concerned  mainly  wi)th  political  history  and  the  history  of 
the  particular  institutions  which  form  the  subject-matter 
of  the  science.  These  institutions  can  be  properly 
understood  only  in  their  historical  setting.  History 
explains  them  by  tracing  their  gl-owth  and  explaining 
their  changes  in  structure.  Political  Science,  using  'this 
material,  takes  a  wider  view.  H  tries  to  find  general 
causes  and  laws.  Political  Science,  as  we  shall  see,  has 
a  definitely  historical  section.  In  a  treatise  on  Political 
Science  we  must  trace  the  history  of  various  institu- 
tions, not  for  the  sake  of  history  but  to  enable  us  to 
form  the  conclusion^'  of  our  science.  Insomuch  as 
history  not  merely  records  events  but  analyses  causes 
and  points  out  tendencies  it  overlaps  Political  Science. 
Political  Science,  however,  goes  further.  It  uses 
historical  facts  to  discover  general  laws  and  principles; 
it  selects,  analyses  and  systematises  the  facts  of  history 
in  order  ito  extract  the  permanent  principles  of  political 
life.  Political  Science,  further,  is  teleological,  that  is 
to  say,  it  deals  with  the  state  as  it  ought  to  be,  whereas 
history  deals  with  what  has  been.  | 

The  general  line  of  demarcation    between    Political  i 
Science  and  Political  Economy  or  Economics  is  clear,  j 

Political  Science  is  the  science  of  the  state :  | 
coofipmy.       Economics     is      the      science      of      wealth. 

Economics  deals  with  the  production,  con- 1 
sumption,  distribution  and  exchange  of  wealth, 
subjects  which  form  a  body  of  material  quite  distinct 
from  that  of  Political  Science.  Obviously,  however, 
government  is  closely  concerned  with  economic  matters. 
A  glance  at  the  prevailing  questions  before  modem 
legislatures  will  show  that  a  very  large  number,  such  as 
disputes  between  labour  an^l  capital,  and  the  "imix^si- 
tion  of  tariffs,  are  concerned  with  industrial  and 
commercial  matters.     All  economic  activities  are  carried 
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ou  within  .the  state  on  conditions  laid  down  by  the  state 
in  laws,  and  the  prevailing  theories!  of  state  or  of 
government  functions  profoundly  affect  the  economic  life 
of  a  country.  It  is  a  matter  of  first-rate  importance  to 
the  producer  of  wealth,  for  example,  to  be  able  to  judge 
whether  the  prevailing  tendencies  are  individualistic  or 
socialistic.  Questions  of  individualism  and  socialism, 
indeed,  illustrate  better  than  any  other  the  interaction 
of  Political  Science  and  Economics.  As  a  rule  they  are 
treated  fully  in  text-books  oi-  both  Economics  and  Poli- 
tical Science,  the  political  and  economic  arguments  alike 
being  set  forth  whether  the  book  is  meant  as  a  text-book 
in  Economics  or  Political  Science.  The  two  sciences, 
while  each  has  its  distinct  subject-matter,  are  thus 
closely  related.  Political  movements  are  ^  prof oundly 
influenced  by  economic  causes:  economic  life  is  condi- 
tioned by  political  institutions  and  ideas.  So  close  is  the 
connexion  that  scientific  writers  of  a  century  ago 
regarded  Economics  as  a  branch  of  Political  Science. 
Nowadays  we  separate  the  sciences,  regarding  both  as 
differentiations  of  the  more  general  science  of  Sociology, 
Political  Science,  the  science  of  political  order,  is 
also  closely  connected  with  Ethics,  the  science  of  moral 
order .  On  general  grounds  the  line  of 
EtiiiM.  division    is    clear.     Ethics    is  the   science   of 

conduct  or  morality.  Ethics  deals  with  the  lightness 
and  wrongness  of  man's  conduct,  and  of  the  ideals 
towards  which  man  is  working.  Each  man  must  live  in 
a  state,  therefore  both  Tightness  and  wrongness  of 
conduct,  and  the  moral  ideal,  must  be  concerned  with 
the  state.  The  political  ideal  cannot  be  divorced  from 
the  ethical  ideal.  We  cannot  conceive  a  perfect  state 
where  wrong  ethical  ideals  prevail.  The  ethical  and 
the  political  must  in  this  case  coincide.  The  science  of 
Ethics  is  therefore  prior  to  Political  Science.  We  must 
settle   the  basis  of  right  and  wrong  before  we  discuss 
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political  iaatitutioBs  and  ideals.  Etiiics  is  a  study  of 
human  motives^  an  analysis  of  intention,  of  desires  and 
of  the  moral  end^  and  tMs  moral  end  is  the  ultimate 
justification  of  Political  Science*  Both  sciences  are 
teleological,  and  in  their  ideals  they  must  be  in  agree- 
ment;  but  the  ^ain  Body  of  material  is  distinct. 

The  close  inter-relation  of  these  various  sciences 
with  Political  Science  is  shown  by  the  place  universities 
have  given  it  in  curricula.  Sometimes  it  is  established 
as  a  subject  by  itself,  independent  of  other  subjects ; 
sometimes  it  is  giveli  as  a  half-subject  with  Political 
Economy ;  sometimes  it  is  included  in  the  History  course ; 
sometimes  in  the  Philosophy  course,  and  as  an  optional 
or  compulsory  subject  it  is  included  as  a  inile  in  the 
Honours  courses  of  al|_these  subjects. 

As  time  go6s  on  more  and  more  subjects  closely  con- 
nected with  the  state  tend  to  develop  into  independent 

sciences.    Public  Administration,  for  example, 
soMmoes.        which  examines   the  principles    and   practice 

of  governments,  and  Comparative  Politics, 
which,  by  the  comparative  method,  examines  the 
\arious  kinds  of  governments,  trying  to  deduce 
general  laws  therefrom,  both  promise  to  become  indepena- 
ent  sciences.  With  other  sciences  already  recognised 
as  such  Political  Science  has  more  oil  less  close ' 
relations.  Jurisprudence,  or  the  science  of  law,  is 
intimately  concerned  with  the^  state ;  Anthropology,  the 
science  which  deals  with  the  existence,  development 
and  interpretation  of  customs,  dress,  superstition, 
religious  festivals,  and  social  institutions  generally; 
Ethnology,  the  science  of  races ;  and  Religion,  especially 
the  comparative  study  of  Religion,  which  shows  the 
effect  on  political  institutions  of  religious  beliefs  and 
observances — all  these  sciences  in  a  greater  or  lesser 
degree  are  related  to  Political  Science. 
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Diagraniatically  the  relation  of  Political  Science  to  the 
other  social  sciences  may  be  shown  in  a  general  way 
thus :  — 
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CHAPTER  II. 

THE  NATURE  OF  THE  STATE. 
1.     Definition  of  the  State. 

Before  attempting  to  define  the  word  **  state  "  as  used 
in  Political  Science,  we  must  first  dismiss  a  certain 
number  of  verbal  ambiguities  which  arise 
J'ff*J?"*  chiefly  from  the  inexactness  of  every-day 
ofStatSIf*  language.  Th^  word  is  often  used  indis- 
criminately to  express  a  general  tendency  or 
idea.  Thus  in  phrases  like  state  control,  state  railways, 
state  education,  it  indicates  the  collective  action  of  the 
coinmunity  through  government  as  contrasted  with 
individual  management.  In  '*  state  regulation "  and 
'*  state  management  "  the  word  statgis  used  where  strict- 
ly speaking,  government  should  be  used.  In  the  phrase 
'* church  and  state''  the  organisation  of  civil  power  as 
distinguished  from  religious  power  is  indicated. 
Again,  we  speak  of  the  Native  States  of  India,  the 
State  of  Prussia  in  Germany,  the  State  of  New 
York  in  the  United  Sitates  of  America,  the  State 
Victoria  in  the  Australian  Commonwealth.  Not  one 
of  these  uses  is  scientifically  correct.  One  of  the 
essential  characteristics  of  a  state  is  sovereignty,  a 
characteristic  lacking  in  everyone  of  these  so-called 
states.  Unfortunately  no  general  name  has  found 
acceptance  even  in  Political  Science  for  these  "states" 
all  of  which  are  only  units  or  parts  of  a  state  in  the 
scientific  sense  of  the  term.  The  word  '^  piovince " 
might  be  usefully  employed,  but  as  yet  it  has  not  found 
favour,  and  at  present  the  double  use  of  the  word  state 
continues  in  both  scientific  books  and  popular  language. 
At  the  outset  of  his  studies  in  Political  Science  the 
student  is  warned  to  note  this  confusion.  Finally,  we 
have  to  bear  in  mind  that  there  is  the  juristic  meaning 
ot  state,  in  International  and  Constitutional  Law,  which 
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regard  the  state  as  an  artificial  person  with  definite 
rights  and  duties,  as  distinguished  from  the  natural 
person  or  ordinary  citizen. 

We  have  already  seen  that  Political  Science  is  a 
particular  branch  of  the  science  of  society,  or  sociology. 
Definition  Society  is  composed  of  a  number  of  individuals 
of  tho  living  together  and    entering    into     relations 

stato.  ^^^j^    ^^^    another.     The    state    is     a     type 

of  society  regarded  from  a  definite  point  of  view. 
Social  relations  vary,  and  of  these  political  relations 
form  one  class:  it  is  with  these  that  we  are 
concerned  in  Political  Science.  The  political  life 
of  man  lends  colour  to  and  borrows  colour  from  his 
other  social  activities.  The  political  relation,  however. 
does  not  either  sum  up  or  control  the  other  i^ocial 
relations  of  man.  Political  order  is  one  of  several  orders 
— social,  moral,  religious — ^and  its  distinguishing 
characteristic  is  the  state,  with  its  visible  human 
institutions  of  laws  and  government. 

Definitions  of  the  state  are  as  numerous  as  are  the 
books  written  on  the  subject.  Quoted  below  are  a 
number  of  modem  definitions,  given  by  writers  from 
various  points  of  view.  The  first  two  are  by  well- 
known     English     lawyers — Holland     and     Phillimore^ 

Holland  defines  the  state  thus  :  — 

**  A  numerous  assemblage  of  human  beings,  generally 
occupying  a  certain  territory,  amongst  whom  the  will 
of  the  majority,  or  of  an  ascertainable  class  of  persons, 
is  by  the  strength  of  such  a  majority,  or  class,  made 
to  prevail  against  any  of  their  number  who  oppose  it/' 

Phillimore  says  that  the  state  is 

**  A  people  permanently  occupying  a  fixed  territory, 
bound  together  by  common  laws,  habits,  and  customs 
into  one  body  politic,  exercising  through  the  medium  of 
an  organised  gd^^ernment  independent  sovereignty  and 
control  over  all  persons  and  things  within  its  boundaries, 
capable  of  making  war  a;nd  peace  and  of  entering  into 
all  international  relations  with  the  communities  of 
the  globe." 
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Bluntschli,  the  German  writer,  says:  — 

*'The  state  is  a  combination  or  association  of  men, 
in  the  form  of  government  and  governed,  on  a  definite 
territory,  united  together  into  a  moral  organised 
masculine  personality,  or,  more  shortly,  the  state  is  tlie 
politically  organised  national  person  of  a  definite 
country.^' 

Sidgwick,  the  well-known  English  writer  on 
Philosophy,  Political  Economy  and  Political  Science, 
says  that  the  state  is  a  "  political  society  or  community, 
i.e.,  a  body  of  human  beings  deriving  its  corporate 
unity  from  the  fact  that  its  members  acknowledge 
permanent  obedience  to  the  same  government,  which 
represents  the  society  in  any  transactions  that  it  may 
carry  on  as  a  body  with  other  political  societies. '*  This 
goven\ment,  he  says,  is  independent,  in  the  sense  that 
it  is  not  in  habitual  ohedience  to  any  foreign  individual 
or  body  or  the  government  of  a  larger  whole. 

Professor  Burgess,  of  Columbia  XTniversity,  New 
York,  one  of  the  greatesti  modem  authorities,  says  that 
the  state  is  a  ^'particular  portion  of  mankind  viewed, 
as  an  organised  unit."  Willoughby,  another  recognised 
American  authority,  says  that  the  state  exists  ''  wher- 
ever there  can  be  aiscovereJ  in  any  community  of  men 
a  supreme  authority  exercising  a  control  over  the  social 
actions  of  individuals  and  groups  of  individuals,  and 
itself  subject  to  no  such  regulation."  President 
Woodrow  Wilson  says  simply  that  the  state  "is  a  people 
organised  for  law  within  a  definite  territory.*' 

These  definitions  do  not  agree  in  all  details.  Some 
of  them  are  given  from  particular  standpoints,  and  aie 
open  to  criticism  on  certain  points.  They  contain, 
however,  all  the  essential  ideas  necessary  to  tlie 
definition  of  the  state.  The  state  is  a  concept  of 
Political  Science  and  a  moral  reality  which  exists  wheie 
a  number  of  people,  living  on  a  definite  territory,  are 
unified  under  a  government  which  in  internal  mattei-ff 
is  the  organ  for  expressing  their  sovereignty,  and  in 
external  matters  is  independent  of  other  govern ment*?. 
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S.     The  Essential  Elements  of  the  State. 

The  essential  elements  of  the  state  are  thus :  iiist, 
a  number  of  people,  or  population;  second,  a  definite 
place  of  residence,  or  territory ;  third,  an  organisation 
unifying  the  people,  or  government;  and,  fourth,  supre- 
macy in  internal  matters  and  independence  of  external 
conlxol,  or  sovereignty. 

1.  It  is  obvious  that  to  have  a  state,  which  is  a  human 
institution,  a  population  of  some  kind  is  necessary.  No 
1.  Popui-  state  can  exist  in  an  uninhabited  land ;  nor 
ation.  can  there  be  any  state  if  there  is  no  population 

beyond  a  single  family.  The  family  may  be  a  centre 
round  which  the  state  grows,  but  till  there  is  a  series  of 
families  there  can  be  no  state.  It  is  impossible  to  fix  a 
definite  number  of  nqi^n  for  a  state.  In  the  modem  world 
we  are  familiar  :svitH  states  in  which  the  populations  vary 
from  five  millions  to  three  hundred  millions.  Huge  states 
of  the  modem  type  were  quite  outside  the  range  of  the 
old  Greek  ideas,  where  the  city-state  was  the  working 
ideal.  The  city-state,  in  population,  was  about  the 
size  of  a  small  modem  municipality.  The  idea  of 
Aristotle,  the  philosopher  of  the  city-state,  was  that 
neither  ten  nor  a  hundred  thousand  could  form  a  good 
state:  they  were  both  extremes.  Many  centuries  after 
Aristotle,  Rousseau,  the  French  philosopher,  wbo  lived 
when  vast  states  of  many  millions  existed,  thought  ten 
thousand  the  ideal  number.  Both  these  writers  con- 
sidered small  numbers  essential  to  good  government. 
In  the  modem  world  other  principles,  such  as  federalism, 
empire  and  nationality,  are  the  determining  factors  in 
the  size  of  the  state,  while  'the  perfection  of  government 
which  Aristotle  and  Bousseau  thought  attainable 
only  with  very  limited  numbers  is  now  secured 
by  what  is  known  as  local  AX)vernment.  In  the  modem 
world  the  population  of  states  varies  greatly,  from  the 
lew  thousands  of  Monaco  to  the  many  millions  of 
Russia  and  the  United  States.  Tfo  limit,  either 
theoretical  or  practical,  can  be  laid  down  in  this  respect. 
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2.  Without  a  fixed  territory  tlxere  can  be  no  state. 
The  Jews,  for  example,  did  not  foi^m  a  state  till  tney 
definitely  settled  in  Palestine.  Conversely, 
the  Huns  of  Attila,  in  spite  of  their  prowess 
and  their  leaders,  broke  \ip  because  they  had  no  real 
fixed  territory.  Ifomadic  tribes,  which  wander  from  one 
part  of  a  country  to  another,  cannot  form  a  state. 

As  in  population,  so  in  territory,  no  limit  can  be  laid 
down.  States  exist  to-day  with  areas  varying  from 
eight  square  miles,  as  in  Monaco,  to  about  nine  million 
square  miles,  as  in  Russia.  SmalJ  states,  though  they 
benefit  by  being  compact  and  easily  governed,  are  at  a 
great  disadvantage  in  matters  of  defence  and  resources 
as  compared  with  larger  states.  Unless  guaranteed  by 
larger  states,  small  states  are  liable  to  invasion  and 
annihilation  by  greater  and  more  powerful  states,  iis 
shown  by  the  fate  of  Belgium  in  the  Great  War.  In 
very  small  states  like  Monaco  and  Guatemala,  the 
resources  are  insufficient  to  give  their  citizens  the  fulness 
of  life  and  devjelopment  which  larger  states  can  afford ► 
Their  disadvantages  are  similar  to  Ihose  of  small  scale 
as  compared  with  large  scale  production. 

The  older  writers  on  Political  Science  almost 
universally  condemned  large  states  because  of  their 
unwieldiness.  To  govern  well  a  wide  stretch  of  territory 
appeared  quite  impossible  to  them.  Two  things  have 
completely  altered  that  point  of  view — first,  the  rapid 
development  in  transit — trains,  steamships,  the  telegraph 
and  aeroplanes — and  second,  the  development  of  local 
self-government — in  the  wider  sense,  as  in  the  British 
Dominions  with  responsible  government,  and  the 
**  states"  of  a  federal  union,  and  in  the  narrower 
Jiense,  as  in  municipalities,  counties  and  districts. 
Ifo  principle  can  be  laid  down  as  to  size  of  a 
state.  Size,  moreover,  is  no  index  of  the  greatness  of 
a  state.  Russia,  a  huge  state  in  respect  of  size,  is  not 
so  great  a3  the  smaller  France.  Great  Britain  is  vastly 
more  powerful  than  many  states  ten  times  her  size. 
There  are  many  other  elements  connected  with  territory 
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irhich  make  for  greatness :  climate,  the  temperament  of 
the  people,  geographical  configuration,  and  natural 
resources  are  all-important  factors  in  deciding  hoth  the- 
size  and  the  greatness  of  a  state. 

That  climate  has  an  important  effect  on  the  develop- 
ment of  states  may  be  judged  from  the  fact  that  the 
Climate  highest  political  development  of  the  world 
has  been  reached  in  the  temperate  zones. 
Extremes  of  both  heat  and  cold  affect  the  physical 
and  mental  constitution  of  the  individual  and  also 
the  natural  resources  of  a  country.  Extreme  cold, 
as  in  the  Arojbic  regions,  makes  the  struggle  for 
existence  against  nature  so  hard  that  political  life  is 
only  a  secondary  consideration.  Extreme  heat,  as  in  the 
tropics,  leads  to  luxuriant  vegetation,  ample  and  easily 
obtainable  food,  and  the  enervation  of  the  people. 
Climatic  extremes,  whether  of  heat  or  cold,  tend  to 
produce  a  fatalistic  outlook  on  life  which  weakens  the 
mainsprings  of  personal  effort.  The  most  energertic 
political  life  in  the  world  for  these  reasons  has  been  led 
in  the  temperate  zones,  though  with  the  growtli  of 
education,  and  the  advancing  control  of  mind  over 
matter,  the  peoples  living  in  the  areas  of  climatic 
extremes  may  develop  as  surely  as,  though  more  stowly 
than  those  in  temperate  zones. 

Geographical  configuration  is  also  important  in  fixing 
the  areas  of  states,  as  well  as  giving  a  peculiar  cast  to 
Geo'Taph-  ^^®  character  of  particular  peoples.  A  glance 
icai  Con-  at  a  map  of  the  world  will  show  how  the 
ftsuration.     q^y^^l^      ^f      many      states      are      fixed      by 

boundaries  provided  by  nature,  such  as  the  sea, 
mountain  chains  and  rivers.  Geographic  unity  is  an 
important  predisposing  cause  to  political  unity  as  shown 
by  Great  Britain,  where  neighbouring  nations  clearly 
marked  off  from  the  rest  of  tlie  world  joined  to  make  one 
state.  One  of  the  chief  bases  of  the  future  unity  of 
India  is  the  complete  self-containedness  of  the  country, 
bounded  as  it  is  by  the  sea  and  the  greatest  mountain 
rainges  in  the  world.     In  the  past  the  many    states    or 
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fiubdivisions  /contained  in  India  were  marked  out  by 
natural  boundaries,  such  as  mountain  ranges,  rivem 
and  deserts. 

Geographical  conditions  have  also  had  much  influence 
on  the  creation  of  states.     In  the  valleys  of  the  Nile  and 
the  Euphrates,  for  example,  the    early   Egyptians   and 
Assyrians  pitched  their  camps    where   nature   provided 
the  best  conditions  for  a  settled  life,     Geography  also 
helps  to  determine  the  activities  of  peoples.     Rome,  for 
example,  became  the  greatest  empire  in  the  old  world 
largely    because    of   her    geographical    position,    which 
gave    her    access     to     other   , countries    by     sea.     The 
maritime    activity    of    Britain     is    explained     by    the 
very    favourable    geographical    position     she    occupies 
in    Europe.     England,    France,    Spain    and    Portugal, 
from  their  natural  positions,  have     been    the     greatest 
discoverers,     colonisers     and     empire-builders     of     the 
modem  world.     The  geographical  position  of  states  also 
largely  determines    the  policy    of    their    governments. 
England,  the  United  States  and  Japan  are  at  present  the 
greatest  mercantile  nations  of  the  world.     They  all  have 
powerful  navies,  to  protect  not  only   their  shores,    btif 
their  mercantile  fleets.     The  very  existence  of  England 
depends  on  her  sea  trade;   hence  arises   the  necessity 
of    the    very    powerful    British     navy.     Germany     on 
the  other  hand,  used  to  be  bounded  on    three   sides    by 
powerful   states,    with  no   natural   defences.     Germany 
therefore  was  a  military  state,  and    the    necessity    for 
defence  compelled  her  neighbours  also  to  support  large 
armies.     Germany  also  has  a  fairly  large  sea-board,  and 
her  ambitions  were  to  dominate  the  world.     She  there- 
fore   built    a    powerful    navy,     but    her    geographical 
I)osition,  especially  in   relation  to    Britain,    made    that 
navy  of  little  value  in  the  Great  War. 

Where  nature  provides  defences  the  energies  of  tie 
people  can  be  turned  into  the  channels  of  peace,  not  of 
war.  The  best  defences  are  the  sea  and  mountain 
ranges  though  with  the  new  aerial  war  natural  defences 
are    becoming    less    important.     With  the  advance   of 
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inTention  in  transportation,  irrigation  and  drainage, 
geographical  configuration  as  a  factor  in  development 
is  becoming  of  less  importance  as  compared  to  the 
ingenuity  of  man. 

Resources,  in  cereals,  minerals,  etc.,  have  frequently 
determined  the  size  of  states.  National  strength  in  th** 
Resources      modem  world  rests  on  national  wealth,   and 

such  wealth  depends  on  the  character  of  the 
people  and  the  produce  of  the  land.  Desire  for  national 
expansion  often  arises  because  of  the  lack  of  some  import- 
ant mineral,  such  as  coal  or  iron.  In  modem  warfare,  the 
possession  of  these  minerals  is  indispensable  for  both 
defence  and  attack.  The  resources  of  a  country  also 
determine  its  economic  activity,  and  economic  activity 
reacts  quickly  on  political  life.  Discoveries  of  new- 
wealth  lead  to  immigration,  exhaustion  of  old  wealth  to 
emigration.  Wealth  excites  covetousness,  covetousness 
leads  to  wars  of  plunder  by  the  stronger  on  the  weaker. 
Besides  geography  and  natural  resources,  the  chief 
influence  in  deciding  the  size  of  states    has  been  policy. 

Rulers,  from  personal  ambition  or  a  patriotic 

idea  of  aggrandising  their  own  nation,  have, 
through  conquest,  treaties,  or  occupation  enlarged  the 
boundaries  of  their  own  states,  usually  at  the  expense  of 
other  states.  The  many  elements  which  enter  into 
I'olicy,  such  as  empire,  nationality,  and  desire  for 
natural  resources  are  matters  for  the  student  of  history. 
The  whole  range  of  political  history  is  a  commentary 
on  them.  ' 

3.  For  the  existence  of  a  state,  government  is 
necessary.     Government  is  the  organisation  of  the  state. 

the  machinery  through  which  the  state  will  is 
tnent^*'^''^      expressed.  A    people    settled    on    a    definite 

territory  cannot  constitute  a  state  till 
some  political  organisation  has  been  formed.  The 
organisation  may  vary  in  kind  and  complexity. 
Government  is  the  organisation  which  shows  that  the 
-essential  relation  of  command  and  obedience  has  been 
established.     Wherever  that  is  confirmed,  whether  it  is 
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in  a  vast  organisation  like  that  of  the  United  States,  or 
in  the  simple  tribal  government  of  the  Australian 
aborigines,  there  government  exists.  The  government 
is  the  organisation  of  the  state,  the  organ  of  unity,  the 
organ  whereby  the  common  purposes  wiiich  underlie  that 
unity  are  definitely  translated  into  practical  reality.  It 
is  the  focus  of  the  common  purposes  of  the  people.  As 
Professor  Giddings  says,  the  state  is  the  *'  chief  purposive 
organisation  of  civil  society."  Government  is  the  out- 
ward manifestation^  of  the  state,  and  as  such,  is  the 
organisation  of  the  common  purposes  of  the  people.  It 
is  the  organ  of  the  community. 

4.  The  fourth  characteristic  of  the  state  is  sove- 
reignty.    This  is  the  supreme  element  of  statehood.     It 

differentiates   the   state  from  all  other  social 
Biinvty.         organisations.     Other  associations  exist  which 

can  claim  a  number  of  people  with  separate 
territory  and  a  governmental  organisation,  but  there  is 
only  one  association  which  has  all  these  elements  and 
sovereignty.  That  association  is  the  state.  Sovereignty 
in  general  terms,  means  supremacy.  The  state  is 
supreme  in  both  internal  and  external  matters.  This 
sovereignty  is  expressed  through  government,  which  is 
supreme  in  internal  matters,  and  independent  as  regards 
external  governments.  The  subject  of  sovereignty  ijr 
discussed  separately  in  a  later  chapter. 

Population,  territory,  government  sovereignty — aro 
thus  the  essential  characteristics  of  the  state.  Several 
other  ott.er  * '  Essential ' '  characteristics  are  given  bv 

Charaet-         writers,  but  most  of  them  are  implied  in  th*^ 
eristies.  above  four.    Professor  Burgess,  for   example - 

gives  all-comprehensiveness,  exclusiveness  and 
pennanence  as  peculiar  characteristics  of  ihe  state, 
with  sovereignty  as  the  most  essential  principle. 
All-comprehensiveness  means  that  the  state  embraces 
all  persons  and  associations  of  persons  within  the* 
given  territory.  Exclusiveness  means  that  there- 
can  be  one  and  only  one  organisation  of  the  state.  Both 
these    are    essential    to    government    and    sovereignty* 
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as  we  have  explained.  Permanence  means  tliat  whatever 
the  form  of  go'uerninent  may  be,  the  state  always 
continues  to  exist.  Governments  change  from  time  to- 
time;  at  one  period  government  may  be  monarchical  in 
form,  at  another  democratic.  One  government  may  be 
subdued  by  another  or  disappear  by  being  absorbed  by 
another;  but  mankind  must  continue  to  live  within 
a  state.  The  state  is  essential  to  the  being  and  well- 
being  alike  of  man.  As  Aristotle  said,  it  arises 
from  the  mere  necessities  /  of  man's  existence  and' 
continues  to  exist  for  the  sake  of  the  good  life,, 
or  for  the  well-being  of  man.  Permanence  there- 
fore does  not  mean  tha^  this  or  that  state  con- 
tinues for  ever.  So  long  as  this  or  that  state* 
satisfies  the  above  criteria  of  the  state  it  does  continue 
permanently.  There  is  an  English  constitutional  maxim 
which  says  ''The  king  never  dies."  Though  the  king 
dies  or  the  form  of  government  changes  the  state  i» 
continuous.  Individual  states  do  disappear,  but  their 
disappearance  is  only  the  disappearance  of  a  type  of 
government,  not  ol  the  state  as  such.  The  state  is 
permanent  ,  throughout,  as  permanent  as  the  human 
minds  the  unity  of  which  it  is  the  fundamental 
expression. 

Blunt schli,  in  common  with   many  other  writers  of  a 
similar  cast  of  thought,  says  that  the  state  is  organic, 

Th«  Orsani*  *^^^  ^^  ^^  ^  moral  and  spiritual  organism,  andf 
Nature  of  masculine.  These  are  allegorical  description f? 
tha  stau.  corresponding  to  particular  points  of  view 
fiom  which  the  state  may  be  regarded.  They  are  not  of 
the  essence  of  the  conception  of  state :  in  fact,  as  Wft 
shall  see  in  our  analysis  of  the  organic  theory,  they  may 
be  expressions  of  mistaken  points  of  view  and  theories. 
German  -writers  distinguish  two  meanings  of  the 
word  state — ^the  idea  and  the  concept  of  the  state.  The 
Tha  id»a  same  is  true  of  the  word  society,  which,  as 
and  Canoant  Professor  Giddings  points  out,  meons  both  tb«» 
of  Stata.  individuals  entering  into  social  relations  and 
the  union  which  resulti^.    Accordihsr  to  the  Germjins,  the* 
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concept  of  "the  state  is  the  result  of  concrete  thinkiuc:. 
It  refers  to-  the  actual  political  types  of  history.  Among 
these  types  there  is  one  common  element  or  essence, 
that  is  the  state.  All  actual  political  types,  present, 
past  and  feature,  have  this  common  essence,  embodying? 
the  idea  of  the  state.  The  distinction  is  that  of  the 
state  as  it  is,  as  a  matter  of  organisation^  and  the  state 
in  general,  difEerences  of  organisation  being  left  out  of 
account.  Some  writers,  as  Bluntschli  and  Professor 
Burgess,  regard  the  idea  of  the  state  as  the  state  as  it 
ought  to  be,  i,e,,  its  final  completion,  or  perfection. 

3.     State,  Government,  Nation,  Nationality. 

In  the  English  language  certain  terms  of  Political 
Science  are  very  nearly  related  in  meaning,  and  tlie 
student  must  be  "able  to  appreciate  the  scientific  uses  of 
the  words.  Much  of  the  diflSculty,  as  we  have  seen, 
arises  from  the  carelessness  or  inexactness  of  everyday 
language.  All  science  requires  definition,  and  before 
we  proceed  we  must  distinguish,  and  define  the  words 
state,  government,  nation  and  nationality. 

Between    state    and    government    we    have    already 

<!rawn  the  line  of  distinction.     State  is  used  to  denote  the 

sovereign    unity     of     a     number    of    people 

J1^!S.L^^^*    settled    on    a    fixed    territy    and     organised 

under  one    government.     Government    is    the 

practical    manifestation    or    organisation    of    the    stat« 

and    essential    to  it.     In  ordinary   language  state  and 

government  are  often  used     interchangeably,    but    foi 

Political     Science     a     definite  distinction  is. necessary. 

Oovemment  is  the  machinery  through  which  the  ends  or 

purposes  of  the  state  are  realised.     The  state  is  largely 

an  abstraction;  government  is  concrete.     Governments 

change  or  die,  the  state  is  permanent.     Q-ovemment  has 

power  in  virtue  of  its  relation  to  the  state.     It  is  not 

sovereign ;  it  has  power  only  because  the  state  grants  it 

power.     It  exercises  sovereign  power  because  it  is  the 

organisation  or  practical  medium  of  the  sovereign  state. 

Tt  is  not  even  necessarily  identical  with  the  form  of  statp.. 
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The  student  must  familiarise  himself  with  thi» 
distinction,  as  it  is  the  solution  of  some  of  our  most 
difficult  problems,  notably  sovereignty.  Much  of  the 
confusion  in  older  writings  on  Political  Science  is  due  to 
the  failure  to  separate  state  from  government.  Hobbes, 
for  example,  the  upholder  of  the  seventeenth  century 
absolutist  theories',  declares,  in  his  Leviathan,  that  if  a 
sovereign  dies,  the  most  minute  arrangements  must  be 
made  for  the  succession  to  the  throne,  otherwise  th« 
commonwealth,  or  state,  will  be  dissolved.  But  the 
commonwealth  does  not  depend  for  its  permanence  on  the 
adventitious  succession  of  kings.  The  king  is  part  of  th« 
government,  but  he  is  not  the  state.  Kings  come  and 
go ;  but  the  state  continues  to  exist  as  long  as  the 
common  mind  on  which  it  is  founded  is  able  to  express 
itself. 

The  words  nation  and  nationality  have  a  common 
origin.  They  come  from  the  root  natus,  the  Latin 
word  meaning  horn.  Modem  English  usage, 
!!S!ISSli-*w  however,  has  given  distinct  meanings  to  th<» 
words.  Yet  here  again  language  diinculties 
cause  confusion.  The  ambiguity  is  due  partly  to  our 
inexact  everyday  speech,  partly  to  dissension  among  u« 
Political  Science  writers  and  partly  to  the  difficulties 
of  translation. 

Only  in  very  recent  years  has  a  proper  distinction 
been  drawn  between  nation  and  nationality  in  the 
English  language,  and  as  yet  this  distinction,  far  from 
being  current  speech,  is  not  even  universally  accepted  by 
writers  on  Political  Science  and  History.  Many  writers 
still  use  ** nation'^  in  our  sense  of  "nationality,**  andf 
prefer  to  use  ''nation-state*'  for  "nation,**  in 
the  sense  used  in  this  chapter.  This  confusion 
in  English  is  increased  by  the  use  of  the  word 
nation  in  the  German  language.  In  the  German 
language  there  is  a  word  nation,  which  does  not  expiesa 
the  meaning  of  the  same  English  word.  The  English 
-(equivalent  for  the  German  nation  is  nationality.  The 
English     word     nation     in     spite     of     the     old     casual 
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practice  and  'the  persistence  of  some  writers  (e.g., 
Willougfliby  in  his  *'  Nature  of  the  State  ")  has  definitely 
a  political  signification,  which  the  Germans  denote  by 
the  word  volk,  which  is  usually  translated  into  Englisli 
ixs  peojffle.  The  English  word  people  (afl  also  the  French 
peuple)  has  its  nearest  German  equivalent  in  nation,  the 
English  word  nation  having  its  parallel  in  the  German 
word  usually  translated  people.  The  Germans  have 
etymology  on  their  side  in  the  ethnic  sense  of  their  word 
nation  (from  natus,  born).  But  the  English  language 
has  given  nation  and  nationality  distinct  meanings,  and 
there  is  no  reason  to  confuse  issues  simply  because  of 
'Etymology.  Science  demands  as  exact  definitions  as 
possible,  and  if  on  the  one  hand  popular  usage  is  vague 
and  often  wrong,  on  the  other  hand  there  is  no  reason  to 
aivorce  scientific  from  popular  usage  in  words,  except 
(as  in  the  present  case  to  a  certain  extent)  when 
absolutely  neeessar5^ 

Nation    is    very    near    in    meaning    to     state :     the 
former    has    a    broader    signification.     It    is    the    state 

plus  something  else :   the  state  looked  at  from 
Stat*"'        ^  certain  point  of  view^ — viz.,     that     of     the 

unity  ojf  the  people  organised  in  one  state. 
Thus  we  speak  of  the  British  nation,  meaninsr 
the  British  people  organised  in  one  state  and 
acting  spontaneously  as  a  unity.  On  the  otlie.v 
hand  we  should  hesitate  to  speak  of  ^he  Austro- 
Hungarian  nation,  though  we  can  speak  perfectly 
correctly  of  the  Austro-Hungarian  state.  There  was 
not  that  requisite  unity  of  spirit  in  the  old  Austix)- 
Hungarian  Union  to  make  it  a  nation.  This  distinction 
of  nation  and  nationality  is  of  paramount  importance 
largely  because  it  has  not  been  observed  till  quite  recent- 
ly in  the  literature  on  the  subject.  John  Stuart  Mill, 
whose  chapter  on  Nationality — in  his  ''Representativ<» 
Government'' — is  a  classic  on  this  subject,  gives  a  good 
Ipad  to  thinkers  by  giving  clear  ideas  on  both  the  subject 
and  name  of  nationality;  but  even  in  MilPs  works  the  dis-' 
tmction  between  nation  and  nationality  is  jnot  brought 
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out.  Though  T.  H.  Green,  the  profoundest  of  modem 
English  political  thinkers,  does  not  deal  directly  with  the 
subject  of  nationality,  he  gives,  in  his  **  Principles  o^ 
Political  Obligation,"  one  or  two  very  apposite  passages 
regarding  the  meaning  of  the  word  nation,  "'  ThA 
Xation,"  he  says,  '*  underlies  the  state,"  and,  again,  he 
characterises  the  state  as  '^  the  nation  organised  in  a 
certain  way."  He  also  points  out  that  the  members  of 
a  nation  ''in  their  corporate  or  associated  action  are 
animated  by  certain  passions  arising  out  of  their 
organisation."  Till  recently  nation  and  nationality  have 
been  used  interchangeably ;  but  it  is  far  better  to  use 
them — indeed  maiiy  present-day  scientific  writers  do — 
as  two  separate  terms.  As  yet  the  unfortunate  thing 
about  their  separation  is  that  they  have  to  share  the 
common  adjectival  form  ''  national."  They  both  have  the 
same  root,  natus,  (which  shows  a  racial  substratum 
of  meaning),  but  the  one,  natibn,  has  definitely  become 
political  in  meaning,  thei  other,  nationality,  while  it  also 
lias  a  certain  political  content,  lays  emphasis  on  the  root 
iiieaning  of  common  birth  and  other  common  elements 
(language,  traditions,  etc.),  usually  accompanying 
common  birth. 

Nationality  is  a  spiritual  sentiment  or  principle  arising 
among  a  number  of  people  usually  of  the    same     race, 

resident  on  the  same  territory,  sharing  a 
Nationality,  common  language,  the  same  religion,  similar 

history  and  traditions,  common  interests,  with 
common  political  association,  and  common  ideals  of 
political  unity.  Territory,  race,  language,  history  and 
traditions,  religion,  common  interests,  comnaon  political 
associatiots,  and  common  hopes  of  political  unity 
are  the  elements  on  which  nationality  is  based.  They 
are  the  basis  of  nationality,  not  nationality  itself, 
which  is  a  spiritual  principle  supervening  when 
some  or  all  of  these  elements  are  present.  Not  all  of 
these  elements  taken  together,  nor  any  one  of  iheni,  nor 
any  combination  of  them  will  make  nationality. 
Not  one  of  the  elements  is  absolutely  essential ;  nor  ale 
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all     of     them    taken     together     essential.     But    ev^ry 
nationality  has  as  basis  some  of  them.    Tfationalitj^  is 
spiritual.     The  physical  element  imist   be    accompanied 
by  the  spiritual;  otherwise,  there  is  a  body  but  no  soul. 
Our  distinction  of  state,  nation  and  nationality,  may 
now  be  made  clear  by  saying  that  the  nation  is  the  state 
jjhi'S  nationality.     Almost  every  nationality  either   has 
been  a   state  (as  the  Scots),  or  aspires  to  be   a  state, 
whether  it  be  a  new  state  or  the  rehabilitation  of  a  pre- 
viously existing  state  (as  the  Poles  or  Czechs  before  the 
war).   A  nationality  may  be  none  the  less  real  though  it 
does  not  wish  to  become  a  complete  organic  state.    Scot- 
land, for  example,  does  not  wish  severance    from     the 
British  nation.     The  cry  for  Scottish  home  rule  has  few 
supporters:  yet  the  Scotsman  is^one  of  the  most  distinct 
persons    in    the     world,  as  regards  his  nationality.     It 
may  be  said,  however,   that  a  nationality    which    rests 
on  its  past  glories  and  does  not  wish  to  be  a  distinct  state 
is  in  the  process  of  being  lost,  or  of  being  fused  in  a 
greater  whole.     The  Scots  may  be  said  to    be   in    the 
process    of    fusion     in     '  British '     nationality.       The 
Americanism   'Britisher'   already  supplants   to  a  large 
extent,  to  members  of  other  nations  at  least,  the  older 
distinctions    of    English,    Scottisli,     and    Welsh.     The 
preservation  of  nationality  depends  on  the  preservation 
of  the  social  and  political  institutions  of  the  populations 
forming     the    nationality.     These    may    be    preserved 
without  absolute  autonomy.     A  federal    system,    whicli 
harmonises  the  desire  for  self-government  with  the  fact 
of  dependence  on  a     wider    state,    may    fully    satisfy 
national  needs. 

4.     The  Elements  of  Nationality.  • 

Common  residence,  on  common  territory    is     a     very 

usual  accompaniment  of  nationality,   but   it   is    by    no 

means  either  essential  or  universal.     A  popu- 

Re^dence.      lotion    living   together,    definitely    settled  on 

*    *      a  given  territory,  will  naturally  tend  to  have 

a  uniformity  of  ciilture  and  experiences,  or  conversely. 
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a  population  living  in  the  cyclopean  '  dispersed  state ' 
of  which  Aristotle  speaks,  will  more  likely  form  groups 
with  different  experiences  and  purposes,  and  thus  prevent 
the  growth  of  the  '  friendship  *  so  essential  to  national 
fusion.  Continued  residence  on  a  fixed  territory  is 
rightly  set  down  by  most  writers  as  one  of  the  first 
elements  of  nationality.  It  is  essential,  indeed,  to  the 
growth  of  nationality,  btjt  it  is  not  essential  to  the 
continuance  of  national  feeling.  A  nomadic  tribe  cannot 
form  a  nationality  so  long  as  it  is  nomadic;  but  if  it 
settles  down  for  a  long  period  and  develops,  it  may 
become  distinctly  national.  If  this  nationality  by  any 
chance  resumes  its  wandering,  quite  probably  it  will 
preserve  its  nationality.  A  glance  at  the  existing 
nationalities  of  the  world  will  show  firstly,  that  most 
nationalities  have  a  given  territory,  the  territory  and 
nationality  giving  their  names  to  each  other  (Scotland 
for  the  Scots,  Denmark  for  the  Banes,  France  for  the 
French,  etc.).  Secondly,  there  are  many  nationalities 
distinctly  marked  as  such  which  have  not  achieved  this 
ideal  of  a  country  of  their  own  (as  the  Slovaks,  Slovenes, 
and  RutKenians  in  Austria-Hungary  before  the  war). 
Thirdly,  several  nationalities  are  scattered  throughout 
the  length  and  breadth  of  the  world.  This  last  point 
shows  that  common  residence  on  common  territory  must 
not  be  regarded  as  either  a  universal  charaoteristic  of 
nationality,  or  essential  to  its  vitality.  Migration  does 
not  affect  nationality.  An  Englishman,  Scotsman  or 
Irishman  is  Enghsh,  Scots  or  Irish  from  one 
end  of  the  world  to  the  other.  The  Jews  have 
preserved  their  nationality  in  spite  of  their  disper- 
sion. The  Czechs,  till  they  achieved  nationhood, 
were  as  active  nationally  in  the  United  States  as 
in  Bohemia,  their  home.  So  ,  also  were  the  Slovaks, 
One  of  the  biggest  and  i^ost  clearly,  marked  European 
nationalities,  the  Poles  (though  they  have  still  a  Poland), 
were,  and  are,  almost  as  dispersed  as  the  Jews ;  yet  the 
Pole  keeps  his  nationality  in  alien  environment,  even  to 
the  third  and  fourth  generation.     Dispersion  may  very 
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easily  lead  to  extinction  of  nationality,  especially  if  the 
members  of  the  nationality  come  into  coni:act  with  a 
more  virile  cnlture.  A  weak  nationality  always  tends 
to  be  swallowed  up  by  a  stronger.  Its  culture 
disappears^  or  is  assimilated  by  the  stronger  one.  Unless 
the  numbers  forming  a  nationality  are  sufficiently  strong 
to  transplant  their  own  home  lives,  their  nationality  is 
in  danger  of  decay.  The  United  States  furnishes  a  good 
example  of  how  cultures  are  fused.  The  descending 
generations  of  Czechs,  Slovaks,  Ruthenians  or  Germans 
usually  become  thorough-going  Americans. 

One  of  the  most  universal  bases  of  nationality 
ift  community  of  race.  This  unity  of  race  is  indeed 
characteristic  of  most  nationalities,  but 
o^'Raoi"'*^  here  again  one  must  not  be  too  ready 
to  make  it  an  unqualified  necessity  o£ 
national  solidarity.  For  one  thing  modem  races  "arft 
so  mixed  that  it  is  difficult  to  say  what  is  one  race  and 
what  is  another  race.  Even  the  science  of  races. 
Ethnology,  gives  no  undisputed  theory  of  races. 
Opinion  on  many  racial  quesftions  among  experts  is,  in 
even  leading  questions,  confusedly  divided.  The  racial 
bond  of  nationality,  however,  need  not  be  so  exact  as 
the  science  of  races  demands.  Belief  in  a  common 
origin,  either  real  or  fictitious,  is  a  bond  of  nationality. 
Every  nationality  has  Us  legendary  tales  of  its  non- 
historic  origins,  whether  it  be  the  Patriarchs  of  the  Jews, 
or  Hunyor  and  Magyor  of  the  Huns  ar.  d  Magyars,  or  the 
well-known  stories  of  Greece  and  Rome.  Scientifically 
speaking,  a  nationality  cannot  be  regarded  as  a  pure 
family  descent.  The  origins  of  clans  or  tribes  may, 
with  a  considerable  degree  of  truth,  be  ascribed  to  some 
single  progenitor,  but  national  feeling  cannot  emerge 
without  some  inltermixture  of  blood.  The  ius  commhii^ 
or  right  of  intermarriage  must  as  a  rule  precede  it. 
A  notable  instance  presents  itself  before  one^s  eyes  in 
India.  The  caste  system  is  essentially  non-national. 
The  essence  of  the  Indian  caste  system  is  separation  ; 
the     essence      of      nationality     is      solidarity.       Were 
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uationality  dependent  on  this  ins  connubii  alone,, 
there  could  be  no  real  nationality  in  India ;  but,  of  course. 
&8  has  just  been  pointed  out,  no  single  ingredient  of  the 
list  given  above  is  essential  to  nationality.  Race-unity 
is  one  of  the  etrongest  bondo,  not  because  of  the  ethno- 
logical signification  of  race,  but  because  it  implies  the 
further  unities  of  common  language,  common  traditions, 
and  common  culture.  Were  the  real  race  issue  to  be 
the  criterion,  some  of  the  most  distinct  of  modem 
nationalities  would  at  once  break  up  the  theory.  The 
English  and  Scots  are,  to  a  fair  extend;,  ethnologically 
the  same,  but  they  are  distinct  nationally.  Germans 
and  English,  Dutch,  Danes  and  Scandinavians,  are 
racially  more  or  less  homogenous,  but  nationally  they 
are  quite  distinct.  The  United  States — the  most 
interesting  study  in  nationality  in  the  world — ^is  racially 
very  diverse,  but  nationally  *  American.' 

Community  of  language,,  traditions  and  culture     are 
closely  connected  with  community  of  race.     Language 

and  race  usually  go  together.  Even  modern^ 
oftaiipuaset  Ethnology  uses  terms  which  strictly  belong 
and'cuiuire    *^  linguistic  divisions.     The  word  Aryan,  foi* 

example,  is,  properly  speaking,  a  linguistic 
term  but  it  is  universally  used  to  designate  tEe 
'race'  of  people  using  Aiyan  languages.  So  it  is 
with  terms  such  as  TJral- Altaic  and  Finno-TIgrian, 
used  to  distinguish  'races.'  Most  writers  on 
nationality  have  laid  great  emphasis  on  the  necessity  of 
common  language.  Fichte,  for  example,  one  of  the 
chief  apostles  of  German  nationality,  declared  that 
nationality  was  a  spiritual,  thing,  a  manifestation  of  the 
mind  of  God,  its  chief  bond  of  union  being  language. 
Language  is  developed  from^  and  connected  with,  common 
experiences,  interests,  and  ideals.  It  really  forms 
the  basis  of  the  other  elements.  Community  of 
interests  or  ideals  is  no  bond  of  unity  unless  they  can 
be  undersftood,  and  language  is  the  vehicle  of  under- 
standing. Most  of  the  recent  European  national  move- 
ments turned   laigely  on  national    language,    e,g,,    the 
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PoKsh  and  Bohemian  movements.  The  obverse  is  seen 
in  the  German  and  Magyar  policy  of  suppression  of 
languages  of  subject  nationalities.  That  language  alone 
must  not  he  taken'  as  a  determinant  of  nationality, 
however,  is  shown  by  the  United  States,  which  uses  the 
English  languages  but  has  its  own  nationality,  and  again 
by  Switzerland,  in  which  there  is  one  nationality  and 
three  distinct  languages. 

This  community  of  language,  implying  common 
intercourse,  common  culture,  and,  as  is  usually  the  case, 
accompanying  a  real  or  fictitious  common  origin  and 
common  history,  is  vitally  important  to  nationality. 
The  greatest  barrier  to  intercourse  between  peoples  used 
to  be  mountains  and  seas.  These  are  now  overcome,  but 
there  remain  the  barriers  of  language,  and  in  this 
'connection  the  modem  world  witnesses  two  diametrically 
opposed  tendencies.  On  the  one  hand,  many  zealous 
people  believe,  and  tri^  to  translate  their  faith  into  fact, 
that  there  should  be  one  universal  language.  On  the 
other  hand  one  of  the  chief  pleas  of  all  nationalists  is 
language.  Thus  Bohemia  for  the  Czechs  means  a  Czech 
language  for  a  Czech  people.  The  national  movements 
pf  the  Slovaks  and  vSilovenes'  and  other  vsmall  nationalities 
mainly  turned  on  language.  At  the  present  time  there 
are  distinct  movements  in  India  in  favour  of  one  Indian 
language  and  for  the  encouragement  of  all  Indian 
languages. 

Religion,  again,  is  an  important  basis  of  nationality, 

tut  history  provides  many  examples     of     nationalities 

.  which  have  developed  in  spite     of    religious 

Community    diiferences      An  important  distinction     must 

Of  Reiision.   ^^  j^^p^  .^  ^.^^  .^  thiS: connection.     Tfational 

union,  other  things  being  equal,  is  not  likely  to  be  strong* 
and  lasting  where  there  are  fundamental  differences 
in  faith,  as  between  Christianity  and  Mohammedanism. 
Nationality  may  develop  in  spite  of  difference  of 
sect.  The  Serbo-Croation  national  movement  is  a 
case  in  point.  The  Serbs  are  mainly  Orthodox, 
the  Croats,  almost  to  a  man,  are  R<)man  Catholic.     The 
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language  of  Serbs  and  Croats  is  the  same  (though  written 
in  a  different  script),  their  traditions  and  culture  are 
similar,  but  their  religious  sects*  are  distinct. 
None  the  less  the  bridge  of  union  has  been  built 
in  spite  of  sectarian  differences.  In  Greater  Serbia, 
however  (which  includes  Bosnia,  Herzegovina,  and 
Croatia-Slavonia)  there  is  an  odd  half-million  of 
Moslems  who  must  either  migrate  from  a  unified  Serbia- 
Ooart^ia  or  be  content  to  remain  a  hostile  minority.  The 
Magyars  and  Turks,  sons  of  the  same  legendary  father, 
are  racially  the  same,  with  close  affinities  in  language : 
but  their  religious  separation  into  Christians  and  Moslems 
has  for  ever  destroyed  hopes  of  national  reunion. 
Religion  can  undoubtedly  be  a  strong  incentive  to 
national  feeling.  The  identification  of  Protestantism 
with  patriotism,  for  example,  made  England  defeat  Spain 
in  the  time  of  the  Armada.  The  State  and  Church  for 
many  centuries  of  Western  history  were  so  much  inter- 
related that  the  finest  logicians  of  the  time  could  not 
satisfactorily  demarcate  their  spheres.  Their  affairs 
"Were  so  inextiicably  connected  that  in  mediaeval  and 
early  modem  times  state  wars  were  church  wars  and 
church  wars  state  wars.  The  conjunction  of  church  and 
state  meant  very  intense  patriotism ;  and  in  the  modern 
world,  where  the  church  has^  relatively  to  the  state, 
receded  to  the  background,  patriotism  is  based  on  other 
and  new  ideals.  Yet  this  also  must  be  noted  that  reli- 
gions, either  as  a  whole  or  in  their  sects,  are  powerful 
agents  of  dissolution. 

Political  union,  either  past  or  future,  is  one  of  the 
most  marked  features  of  nationality,  so  marked  indeed 
that  of  the  various  unities  it  may  almost 
Poiitioai  be  said  to  be  the  only  essential.  'A 
nationality  lives  either  because  it  has  been 
a  nation,  with  its  own  territory  and  state,  or  because  it 
wishes  to  become  a  nation  with  its^  own  territory  and 
state.  Most  of  the  vocal  nationalities  of  the  modem 
world  depend  for  their  national  vitality  on  the  fact  that 
they  aspire  to  nationhood.     The  extreme  expression  of 
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this  tendency  is  the  cry  'one  nationality,  one  state' — 
an  ^.spiration  which,  if  carried  to  its  logical  extrenie,  is 
dangerous  and  deleterious.     The  feeling  of  nationality, 
in  fact,  often  emerges  only  through  opposition  of  the 
ideals   of  a  subject  unified  population  to  those   of  its 
masters.       Misgovemment     is     a     prolific   parent     of 
nationality.     On  the  other  hand,  a  population  living  for 
a  considerable  period  under  one  state,  if  that  state  ia 
tolerant  in  its  ideas  and  practice,  tends  to  become  one 
nationality.     A  prominent^  example  is  the  United  States, 
where  peoples  of  many  different  nationalities  have  been 
fused   in   the    one    American    nationality.     The    terms 
German-American,      Czech-American,      and     the     like, 
indicate  the  process  of  fusion.     The  population   of  the 
United  Sftates  is  composed  largely  of  immigrants  who  inf 
the  first  generation    are   pure   Englishmen,    Scotsmen, 
Germans,  Poles,   Magyars,  or    Czechs.     Their    children 
become  political  half-castes,   and  the   third  and  fourth 
generations  lose   their  parental  prejudices   and   become 
pure  Americans.     Common  political  union  is  the  most 
powerful,  though  not  the  only  agent,  in  such  a  fusion. 
Common  interests  are  likewise. closely  connected  with 
'the  development  of  nationality.     A  population  which  is 

clearly   marked    off   from   others   by   charac- 

ofinuriists  ^^^'^^i^  commerce  and  industries  tends  to 
develop  a  char.^cteristic  nationality.  These 
interests  need  not  be  merely  commercial.  They 
may  be  diplomatic.  Common  interests  are  rather 
aids  towards  strengthening  union  than  fundamental 
agents  of  union  by  themselves.  They  have  had 
their  importance  in  conjunction  with  other  elements 
more  than  by  themselves.  They  have  played  their  part 
in  nationalities  such  as  Ihe.  Dutch  and  Belgian,  but,  were 
they  the  sol^  determinants  Holland  and  Belgium  would 
probably  not  exist  at  all.  They  ^ere  obvious  considera- 
tions in.  the  Ainglo-Scottish  Union  of  1707,  but  they  are 
quite  discounted  in  N'orth  America  where  the  materiaf 
interests  of  the  United  States  and  Canada  are  very  much 
the  same.     With  the  co-operation  of   other  agents,    we 
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see  it  working  in  the  Britisli  Besponsible  Colonies  where 
distinct  colonial  nationalities  in  the  Australians,  South 
Africaiis,  etc.,  are  visibly  developing. 

iN'ationalities  are  based  on  some  or  other  of  the  above 
factors ;  but  Nationality  is  spiritual,  formed  by  common 
.  ideals  acting  on  a  number  of  minds.  Its 
natural  basis  may  be  one  element  or  a  combin- 
ation of  elements :  in  itself  it  is  essentially  spiritual, 
usually  seeking  its  physical  embodiment  in  self-govern- 
luent  of  some  form.  Self-government  once  attained,  the 
national  ideal  becomes  no  longer  an  ideal  but  a  realised 
fact,  and  is  therefore  dormant,  to  be  revived  by  some  ex- 
ternal danger  to  the  state.  The  various  *  unities '  given 
above  are  the  chemical  elements  of  the  protoplasm ;  the 
ideal  give  the  life.  It  is  necessary  to  emphasise  this  for 
majiy  theorists  have  tried  to  sum  up  nationality  in  one, 
some  or  all  of  these  *  unities.*  Certain  writers  have 
argued  that  the  economic  motive  (common  interests)  is 
the  main  bond  of  nationality.  Economic  forces  have 
played  their  pait,  a  powerful  part,  in  moulding  new 
nationalities,  and  states  have  not  been  blind  to  the 
importance  of  this  foroe.  The  Germans,  for/  example, 
tried  to  supplant  Polish  nationality  by  'planting' 
Poland  with  Prussian  peasants;  but  history,  instead  of 
teaching  how  economic  forces  have  made  nationalities, 
shows  rather  how  nationalities  have  lived  in  spite  of 
economic  forces. 

Nationality  may  exist  before  national  ideals  are 
definitely  talked  of  in  the  press  or  on  the  platform.  The 
consciousness  o£  social  union  emerges  from  the  natural 
fact  of  social  grouping,  but  only  gradually  does  tihe 
national  self  emerge  as  u  definite  group  force  as  distinct 
from  other  group  forces.  From  the  lowest  form  of  tribal 
o-roup-consciousness  the  feeling  of  community  develops 
till,  in  more  advanced  forms  of  social  organisation,  it  is 
complex  and  difficult  to  analyse.  The  child  is  bor^  into 
his  social  group,  and  gradually  assimilates  the  particular 
customs,  traditions,  mannerisms  and  mental  outlook  of 
his  group.     He  feels  a  pride  in  his  own  characteristic 
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culture,    even   iliougli   it  may  be  only  parochial.     Hig 
culture  is  his  own :    he  rejoioes  in  it,  and  feels  as  a 
personal  insult  any  slur  cast   on  his  own    community. 
Nationally,  thus,  the  individual  becomes  a  type  living  in 
a  society  of  such  types,  and  to  preserve  his  community 
he  is  willing  Ito  surrender  himself  for  the  general  good. 
Not  every  individual,  of  course,  is  as  intensely  national 
as  this.     But  national  feeling   always  has  the   double 
aspect  of  altruism  and  egoism,    each   of  which    aspects 
may  go  to  extremes.     The  ex?treme  of  egoism  leads  to 
the  desire  of  domination,  to   the  pride   of    type   which 
insists     on     the    imposition  of   its  Kultur,   or  mental 
and  moral  habit-code,  on  everyone  else.     This,  in  part, 
at  least,  is  the  explanation  of  the  Oerman  imperialism 
which  led  to  the  Great  War.     The  extreme  of  altrisni 
takes  the  form  of  an  exaggerated,  nervous,  unreasoning 
patriotism  resulting  in  sacrifices  superficially  noble  but 
in  reality  wasteful. 

5.     Nationality  as  a  Factor  in   Practical    Politics. 

As  a  principle  of  practical  politics  nationality  belongs 
to     the    nineteenth    and     twentieth     centuries.       The 
Congress  of  Vienna  in  1814-5,  at  which  the 
Tfi0  Growth  map     of     Europe     was     resettled    after    the 
of^Nationai-  jf^poleonic  '  struggles,     represents   the    high 
water-mark     of     the     previous     determining" 
factors — ^policy    and   djnaasty.     In    the   eighteenth    and 
previous    centuries    boundaries    were    fixed    according' 
to  the  policy  of  individual  states    or     the    desires  ^  of 
individual  rulers.     Kings   waged  wars  for  aggrandise- 
ment of  their  territories  on  the  old  feudal  theory    tbat 
to    rule    and    to    own    were     sjmomymous.     Personal 
ambition  or  greed,  arising  often  from  the  patriotic  desire 
to  enlarge  the  state  boundaries  and  add  large  numbers 
to  the  population,  made  supreme  the  idea  of  conquest 
as  the  decisive   element   in   fixing  the   size    of  states. 
Heedless  of  the  wishes  of  the  people     concerned,   ^  the 
stronger  seized  the  territory  of  the  weaker.     Sometimes 
small  states  were  allowed  to  exist,  not  from  any  desire 
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to  meet  the  wishes  of  the  people,  but  to  suit  the  defensive 
or  offensive  aims  of  the  greater  states. 

Though  feudalism  had  disappeared  long  before  the 
eighteenth  century,  certain  feudal  ideas  survived  the 
actual  feudal  system.  One  of  these — and  a  most  important 
one — ^was  the  idea  thait  the  king  was  owner  of  the 
nation's  land.  This  led  frequently  to  division  and  sub- 
division of  territory  among  the  king's  family,  just  as  a 
private  landlord  often  does  now.  Large  portions  of 
territory  could  be  inherited  in  this  way,  and  in  the  same 
way  could  be  given  as  a  grift  or  dowry.  State 
boundaries,  therefore,  v/ere  largely  at  the  will  of 
royal  families  or  d3ma&ties.  For  centuries  this  was  the 
accepted  rule ;  the  people  as  well  as  the  rulers  were 
imbued  with  the  old  feudal  ideas.  Neither  did  the  kings 
take  the  will  of  the  transferred  or  conquered  peoples 
into  account,  nor  did  the  people  themselves  regard  such 
consideration  necessary.  It  is  no  matter  for  surprise 
then  t^hat  frequently  in  one  state  resided  the  most 
heterogeneous  collection  of  peoples,  castes  and  creeds. 

In  spite  of  this,  some  of  the  greatest  nations  in  the 
West  achieved  nationhood  early,  and  the  fact  that  they 

had  no  national  difficulties  partly  accounts 
9*"y*  •'  for  the  late  appearance  of  nationality  as  a 
ment.  practical    question.     The  national  boundaries 

of  England,  i'rance,  Spain — all  leading 
powers  in  Euix)pe  for  several  centuries — were  settled 
relatively'  early  in  modern  history.  Because  they 
had  no  national  difficulties  themselves,  they  were  not 
likely  to  be  affected  by  tflie  practical  aspect  of  nationality. 
Besides  the  national  elements  in  the  wars  of  modem 
history,  such  as  the  Dutch  struggle  against  Spain,  three, 
ihings  have  acted  together  to  break  up  completely  th*^ 
old  feudal  and  dynastical  ideas.  The  first  is  the  spread 
of  enlightenment  to  the  masses ;  the  second  the  partition 
of   Poland;  the  third,  the   French   B evolution. 
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1.  Nationality  is  a  sentiment  which  is  stronger    or 
weaker  as  the  circumstances  in  which  it    occurs     vary. 

With    the   raising   of   political   consciousness 

^'f^'^fSht    -^^    means     of    education,     natiouBl    feeling 
mem.  is     strengthened.     Often,     it     is     true,     in 

spite  of  the  ignorance  of  the  masses  the 
thread  of  national  sentiment  has  remained  unbroken 
for  centuries.  Unity  has  oft^en  been  pi^served  for 
centuries  in  spite  of  both  conquest  and  ignorance. 
With  the  growth  of  enlightenment  the  common  ideals 
are  not  only  better  understood  and  appreciated  but 
more  talked  of  and  written  about.  Education  raises 
the  dignity  of  the  individual,  and  brings  forward 
claims  of  personal  freedom.  Personal  freedom  leads  to 
the  idea  of  national  freedom.  The  demand  for  personal 
freedom  leads  to  democracy,  and  nationality  has 
developed  by  the  side  of  democracy.  The  Great  War 
was  the  culminating  point  of  the  struggle,  for  in  that 
^T  democracy  was  fighting  autocracy,  and  nationalitv 
fighting  dynasty. 

2.  The  Partition  of  Poland,   by  which  dynasties  by 
superior  forCe  took  advantage  of  an  unwilling    people, 

stands  out  as  one  of  the  most  callous  aicts  in 

ftiln^of*'^*'  ^i^^o^y-     Poland     had     an  elective  kingship, 
Poland.         which  her  neighbours,  Kussia,  Prussia,     and 

Austria,     regarded    as    dangerous    to    their 

own  hereditary  principle.     In  1772,  at  the    suggestion 

of  Frederick  the  Great,  of  Prussia,  these  three  powers 

agreed  to  what  is  known  as  the. First  Partition.     Each 

received   a   certain    amount   of   territory,    but   Poland, 

roused  by  their  theft,  abolished  tftie  elective  in  favour  of 

a  hereditary  monarchy,  and  began  to  reform  herself   in 

other  ways.     The  fact  that  Russia  supported    the     old 

system   drove  the  Polish,  rulers  to  ask  the  help  of  Prussia. 

Prussia  not  only  refused  assistance,  but  sent   an  army 

to   occupy    part    of   Poland.     This    led    to    tbe   Second 
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Partition,  in  1795^  whereby  Pinissia,  Russia  and  Austria 
divided  the  whole  of  Poland  among  themselves. 

Like  the  Jews  of  old,  the  Poles  scattered  to  all  parts 
of  the  world,  carrying  with  them  not  only  burning 
indignation  at  the  rapacity  of  the  neighbouring 
dynasties,  but  also  the  fervid  desire  for  the  re-establish- 
ment of  their  old  state.  They  became  political  agitators 
in  every  state  of  Europe,  and  so  strongly  did  they  press 
their  claims  that  thinkers  were  forced  to  recognise  that 
there  must  be  some  juster  principle  for  settling  the 
boundaries  of  states  than  that  shown  by  the  plundering 
rulers  of  Russia,  Prussia  and  Austria. 

3.     The  French  Revolution  completed  the  work     of 
the  Polish  Partition.     The  French  Revolution  was  not 
primarily    •  a      matter     of     nationality     fox 
pVenoh  *^®    French   national    boundaries    had    been 

Revolution,  settled  long  before  1789.  It  was  primarily 
a  social  revolution,  but  indirectly  it  fanned 
the  national  flame.  The  execution  of  the  kins:. 
Louis  XVI.,  was  a  severe  blow  to  the  righta 
of  dynasties.  If  the  French,  with  their  nationhood 
complete,  could  behead  a  king,  surely  other  nation- 
alities, ruled  not  by  their  own  but  by  foreign 
rulers,  could  dispute  the  rights  of  dynasties.  Not  only 
so,  the  French  Revolution  awakened  the  peoples  who 
had  for  several  centuries  been  sleeping  under  the  feudal 
system  and  its  results.  The  French  Revolution  threw 
off  the  old  social  and  political  order  and  decided 
to  begin  anew.  To  begin  anew  required  the  formula- 
tion of  new  principles  of  political  order.  The  central 
doctrine  was  liberty,  interpreted  both  as  individual  and 
constitutional  liberty.  Class  privileges  and  effete 
constitutions  alike  had  to  be  abolished,  and  the  new  order 
was  to  he  founded  on  the  sovereignty  of  the  people. 

The  doctrine  of  the  general  will  propounded  by 
Rousseau,  the  apostle  of  the  French  Revolution, 
implied  the  rights  of  nationality  and  self-determination. 
TJie  people,  he  said,  should  be  free  to  determine  with 
whom    they    are    to   associate    in   political   union.     The 
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triumph  6i  democracy  was  the  first  result  of  the  Revolu- 
tion. This  was  succeeded  by  the  conquests  of  Napoleon, 
which  apparently  dealt  a  deathblow  to  nationality.  At 
the  Congress  of  Vienna  in  1814-5  the  map  of  Europe  was 
drawn  on  the  principle  not  of  nationality  but  of 
dynasty.  Instead  of  granting  the  right  of  self-deter- 
mination to  nationalities,  the  Congress  restored  the 
pre-Revolution  system.  Poland  was  not  restored  to 
statehood;  Norway  was  joined  to  Sweden,  and  Belgium 
to  Holland;  Germany  and  Italy  were  re-established  in 
their  positions  of  the  previous  century. 

The  overthrow  of  Napoleon,  like  the  overthrow  of 
Spain  in  the  Netherlands,  was  really  due  to  the  national 
forces  opposed  to  him.  As  the  century  advanced 
national  feeling  became  strong  enough  to  destroy  the 
basis  of  the  Vienna  settlement.  The  Congress  left  six 
separate  questions  of  nationality  to  be  solved: — (1) 
Belgium  and  Holland,  joined  as  the  Kingdom  ofi  the 
Netherlands;  (2)  Germany,  divided  into  thirty-eight 
sovereign  states;  (3)  Italy,  with  eight  separate  govern- 
ments ;  (4)  Poland,  divided  between  the  three  neighbour- 
ing powers;  (5)  Austria,  with  several  distinct  nation- 
alities—German, Magyar,  Polish,  Bohemian  or  Czech. 
Ruthenian,  Slovak,  Moravian,  Roumanian,  Slovenian 
and  Italian;  and  (6)  The  Turkish  Empire,  in  which  the 
Turks  ruled  five  distinct  Christian  nationalities. 
Practically  all  these  questions  have  been  solved. 
Belgium  separated  from  Holland  in  1830;  Geimany  and 
Italy,  eac'h,  after  a  long  struggle,  achieved  their  present 
nationhood  in  1871  and  1848-70  respectively.  The  new 
principle  of  self-determination  was  particularly  discerni- 
ble in  the  Italian  union  where  some  of  i^he  smalfer 
states  were  actually  asked  to  select  their  government 
by  plebiscite.  Greece,  Roumania,  Serbia,  Bulgaria 
and  Montenegro  all  achieved  independence  during  the 
century.  The  Great  War  wtis  fought  largely  on  the 
principle  of  nationality,  and  the  various  Peace  Treaties 
have  solved  the  remaining  questions.  Alsace-Lorraine 
has    been    returned     to     France;     Poland     again      is 
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independent ;  the  various  subject  nationalities  o j  Austria- 
Hungary  are  either  given  independence  or  are  allowed 
to  join  those  with  whoin  they  have  jwlitical  and  national 
affinities-. 

6.     "  Ojve  Nationality,  One  State.'* 

One  of  the  most  commoi?  characteristics  in  modern 
nationalities  is  the  desire  to  become  nations,  or  to  be 
incorporated  in  independent  states.  Their  common 
ideals,  it  is  said,  require  a  common  organisation  to  give 
them  reality.  The  extreme  formula  of  this  idea  is  ^*one 
nationality,  one.  state.'* 

It  is  impossible  here  to  do  more  than  mention  a  few 
leadinp  considerations  arising  out  of  this  doctrine.     In 

the  first  place,  the  rights  of  nationalities  are 
Naliona?-'  not  absolute.  Jfo  nationality  has  a  right 
ities.  to    dismember    the    state    of   which    it    is    a 

part,  unless  that  state  so  cramps  the 
members  of  the  nationality  that  the  continued  existence 
of  the  nationality  and  its  traditions  is  threatened  in 
such  a  way  as  to  impair  the  moral  lives  of  its  members. 
All  national  claims  are  conditioned  by  the  paramount 
claims  of  the  state  of  which  the  nationality  is  a  part,  but 
the  claims  of  the  state  may  be  of  such  a  nature  as  to 
make  the  continued  existence  of  the  nationality  im- 
possible. In  such  a  case  the  ultimate  issue  may  be  force. 
The  ultimate  justification  of  state  and  national  rights 
alike  is  the  common  good,  and  in  a  struggle  of 
nationality  and  state  the  result  is  to  be  judged  with 
reference  to  that. 

In  the  second  place,  while  some  nationalities  may  be 
vigorous  enough  in  themselves  to  resist  the  influences  of 

others,  that  is,  strong  enough  to  preserve  fheir 
AbjorDtlofi  national  identity,  others  tAid  to  be  absorbed 
?tii«f  '*"* '  by  stronger  neighbours.     A    more    advanced 

or  stronger  type  of  civilisation  tends  to 
swallow  up  a  weaker.  The  attempt  of  the  Germans  to 
subdue  the  Poles  by  settling  Germans  on  Polish  terri- 
torv  so  far  from  succeeding  actually  resulted  in  many 
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of  the  Germans  becoming  Poles.  The  Polish  nationality, 
instead  of  being  absorbed,  proved  itself  capable  of 
absorbing  others.  The  same  is  true  of  the  French  in 
Alsace-Lorraine.  But  in  Germany  itself  are  smaller 
sections  of  non-Germans  called  the  Wends,  who  can 
scarcely  be  said  to  be  sufficiently  strong  to  establish  a 
state  on  national  grounds.  They  will  be  absorbed  by 
the  stronger  culture  around  them.  In  America  and 
New  Zealand  potential  nationalities  in  the  Red  Indians 
and  Maoris  'have  been  absorbed  by  their  more  virile 
environment,  with  a  distinct  gain  to  the  general  forces 
of  civilisation.  A  similar  process  is-  observable  in  India, 
where  the  primitive  tribes  tend  to  be  absorbed  by  the 
stronger  civilisations  around  them,  e,g,,  the  Santals  by 
the  Bengalis. 

The  process  of  absorption  is  most  observable  in  the 
United  States  of  America,  into  which  annually  pour 
many  thousands  of  immigrants  from  Europe.  In  most 
cases  these  new-comers  preserve  their  nationality  but 
in  the  second  generation  they  fuse  with  the  Americans. 

It  is,  therefore,  most  difficult  to  say  whether  any 
given  nationality  deserves  statehood.  Underlying  all 
political  life  there  is  the  moral  and  social  ideal  of  the 
common  good.  This  common  good  is  really  the 
criterion  of  national  life,  and,  as  the  view  of  man  is 
Kmited,  it  is  imi)ossible  to  say  with  any  finality  whether 
the  incorporation  of  a  given  nationality  in  a  state  is  for 
the  common  good.  Most  thinkers  look  forward  to  a 
final  unity  of  mankind.  That  unity  must  be  a  unitj^  of 
various  types  and  qualities.  Diversification  of  elements 
gives  a  fuller  meaning  to  the  unity;  on  the  other  hand 
too  great  a  diversity  may  dest;roy  or  prevent  the  unity. 

In  the  third  place,  the  so-called  rights  of  nationalities, 
apart  from  the  difficult  question  of  "  one  nationality,  one 
:  state*'   are  (1)  the  right  of  each  nationality 

Rights  of  *^  i^s  own  language ;  (2)  the  right  to  its  own 
itlis*^"*^  customs;  (3)  the  right  to  its  own  institutions. 
These  rights,  as  we- have  shown,  are  not  by 
any  means  absolute.    Language,  combined  with  political 
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community,  is  one  of  the  most  necessary  elements  iu 
Fiationality.  But  it  is  questionable  how  far  national 
languages  should  be  fostered.  As  a  rule  each  language 
has  certain  qualities  which  give  it  a  claim  for  existence. 
The  song  literature  of  one,  the  music  of  another,  the 
peculiar  method  of  expression  of  another,  the  interest  to 
the  Comparative  Philologist  and  Anthropologist  of  them 
all :  these  may  be  excellent  claims  to  existence.  On  the 
other  hand,  it  may  be  argued  that  the  erection 
or  perpetuation  of  linguistic  barriers  does  not 
serve  the  well-being  of  humanity.  The  common 
aims  and  ideals  of  mankind  are  best  appreciated  when^ 
they  are  understood  through  the  same  tongue.  At  the 
present  moment,  on  the  one  hand  we  hear  of  the 
rights  of  nationalities  to  their  own  speech,  and* 
the  differences  of  peoples  by  the,  institution  of  a  c<jmmon 
language.  The  artificial  fostering  of  language  as  a 
national  element  is  a  particularly  questionable  policy. 
Languages,  like  cultures,  are  absorbed  by  stronger 
neighbours.  Gaelic,  for  example,  is  practically  dead  in 
Scotland,  though  as  a  language  it  will  continue  to  be 
studied  for  its  literature  and  philology.  In  India,  there 
are  several  hundreds  of  languages,  and  it  is  questionable 
whether  all  these  languages  should  be  encouraged 
to  become  living  languages  for  national  groups.  Even 
now  there  is  a  strong  movement  in  India  in  favour  of 
a  single  language  and  alphabet.  The  same  is  true  of 
customs  and  institutions.  Higher  civilisations,  without 
objection  from  the  advocates  of  the  rights  of  nation- 
alities have  suppressed  customs  and  institutions 
in  lower  civilisations  which  they  regarded  as 
evil.  Sometimes  national  customs  are  suppressed  for  the 
salvation  of  a  state  in  which  the  nationality  is  either 
proving  dangerous  or  is  hindering  development.  Such 
for  example  was.  the.  cause  of  the  suppression  of  the 
wearing  of  the  kilt,  the  national  dress  of  the  Scottish 
Highlanders,  by  the  Earl  of  Chatham,  after  the  Stewait 
Hebellions  in   Scotland.     It  cannot  be   said      that     the 
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suppression     injured     Scotland,   while  it  helped  in  the 
unification  of  Great  Britain. 

In  the  fourth  place,  in.  the  modern  world  develop- 
ment is  taking  place  in  two  opjiosite  directions — 
nationalism  and  internationalism.  Many 
lonajhrnii  thinkers  consider  the  final  solution  of  world 
politics  to  lie  in  federalism.  Federalism  is  an 
attempt  to  reconcile  two  opposites — ^local  independence 
and  central  goA^emment  over  a  large  area.  The  clainia 
of  nationality  may  be  satisfied  by  federalism,  a  form  of 
government  which  may  be  a  solution  to  the  difficulties 
of  both  nationalism  and  internationalism. 

It  is  impossible,  therefore,  to  lay  down  any  hard-and- 
fast  rules  or  principles.  Rights  exist  in  the  state, 
which  is  founded  on  the  common  well-being  of  man,  and 
the  only  general  principle  which  we  can  extract  from 
the  many-sided  question  of  nationality  is  that  nation- 
ality, with  national  la'nguage,  customs,  and  institutions, 
is  to  be  fosteret]  only  in  so  far  as  it  is  conducive  to  the 
common  well-being. 

7.     The  Organic  Nattjiie  of  the  State. 

We  have  already  seen  that  Bluntschli  mentions  the 
organic  nature  of  the  state     as    one    of    its     essential 

characteristics.  The  state  is  a  living* 
A*naio|^"*  organised  entity,  not  a  lifeless  instrument. 
Opinion         ^^^  oi'ganism,  he  says,  is  a  copy  of  a  natural 

organism,  particularly  in  the  following 
respecta :  - — 

(a)  Every  organism  is  a  union  of  soul  and  body,  i,e,, 
ofi  material  elements  and  vital  forces. 

(b)  Although  an  organism  is  and  remains  a  whole  yet 
in  its  parts  it  has  members  which  are  animated  by 
special  motives  and  capacities,  in  order  to  satisfy  in 
various  ways  the  varying  needs  of  the  whole. 

(c)  The  organism  develops  itself  from  within  out- 
wards and  has  an  external  growth. 

He  goes  on  to  show  how  there  is  a  body  and  spint 
in  the  state,  how  it  is  orsranisd  with  different  functions 
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in  its  members,  and  how  it  grows  and  developes.  He  also 
ascribes  to  it  a  moral  and  spiritual  personality,  whicb, 
in  contrast  to  the  feminine  church,  is  masculine. 

The  organic  analogy  is  c*  very  old  one,  in  fact  it  is  one 
of  the  commonest  comparisons    in     Political     Science. 

It  has,  however,  come  to  the  foreflront  since 
Historioai       ^^  appearance  of  the  theol^  of  evolution.     It 

appears  in  Plato,  and  in  Aristotle,  who  com- 
pared the  sjntnmetry  of  the  state  to  that  of  the  body. 
In  mediaeval  writers  it  is  particularly  prolific,  and  like 
most  of  the  theories  of  that  age  it  was  used  as  a  polemical 
weapon. 

Mankind  as  a  whole  was    regarded   as    an   organism. 
This    idea     of     organism,     clothed    in     the    religious 

language  of  the  day,  was  based  on  St.  Paul's 
um  of  the  statement  tihat  the  Church  was  a.,  mystical 
tiM  MiddTe  body  whose  head  was  Christ.  Church  and 
Ages.  State  each  adopted  the  idea,  the  imperialists 

holding  that  the  Emi)eror,  and  the  eccle- 
siastics that  the  Pope,  was  the  head  in  this  world  of  the 
mystical  body.  As  obviously  a  two-headed  organism 
was  unnatural  some  thinkers  held  that  there  were  two 
bodies,  each  with  its  own  head,  and  both  part  of  a  greater 
body  whose  head  was  God.  I  rem  this  was  concluded  that 
instead  of  being  mutually  exclusive  the  Empire  and 
Church  should  live  together  in  amity^  as  they  were 
really  parts  of  one  whole.  Others  used  the  analogy 
to  discredit  the  state.  The  soul  and  body  were  the 
counterparts  of  the  Church  and  State,  and  as  the  soul 
is  greater  than  the  body  so  was  the  Church  greater  than 
the  State.  Not  only  were  the  Church  and  Empire 
compared  to  organisms  but  the  analogy  was  used  for 
individual  groups  and  states,  and  even  in  these,  early 
writers  we  find  excesses  of  analogy  such  as  occur  later 
in  the- works  of  Herbert  Spencer.  Nevertheless,  in  spite 
of  many^  omde  comparisons,  some  of  the  mediaeval 
writers  show  a  very  reasonable  use  of  the  analogy. 
John  of  Salisbury,  a    twelfth    century    ecclesiastic   and 
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philosopher,  held  that  a  well  ordered  constitution 
Gonidsts  in  the  proper  apportionment  of  functions  to 
members  of  the  body  and  in  the*  proper  condition  and 
strength  of  each  member.  The  members,  ihe  said,  must 
supplement  each  other,  and  as  the  body  is  joined  to  the 
head  so  the  unity  of  the  state  depends  on  their 
coherence  among  themselves  and  with  the  head. 
Another  writer,  Ptolemy  of  Lucca,  starts  his  delibera- 
tions on  political  matters  thus — "  For  as  we  see  that 
the  body  of  an  animal  consists  of  connected  and 
co-ordinated  members,  so  every  realm  and  every  group 
consists  of  divers  persons  connected  and  co-ordinated  for 
some  end."  This  is  a  perfectly  orthodox  modem  view. 
Other  well-known  mediaeval  writes,  such  as  St. 
Thomas  Aquinas,  Qckham,  and  Marsiglo  of  Padua  give 
the  analogy.  Ideas  which  are  still  very  common  were  all 
voiced  then.  The  idea  of  membership,  for  example,  was 
developed  to  show  the  place  of  the  individual  in  the 
various  political  and  ecclesiastical  groups.  Growth, 
development,  differentiation  of  function,  the  existence 
of  the  nervous  system,  and  other  points  were  used  for 
various  purposes,  the  common  centre  being  the  Church 
and  Stfkte  controversy. 

Passing  from  mediaevalism  to  the  modem  world  we 
find  the  analogy  common  property.  Machiavelli  uses  it 
with  great  effect  on  occasion,  while  one  of 
itt  MMtorn  ^^^  most  trenchant  chatpters  in  Hobbes's 
History.  Leviathan  (entitled  "Of  Those  Things  That 
Weaken  or  Tend  to  the  Dissolution  of  a 
Commonwealth  **)  oarries  out  a  l^orough-going  parallel 
between  the  diseases  of  the  body  and  the  weakness  of  a 
commonwealth.  *' Amongst  the  infirmities  of  a  Com- 
monwealth I  will  reckon  in  the  first  place,  those 
that  arise  from  an  imperfect  institution  and  resemble  the 
diseases  of  a  natural  body  \(rhich  proceed  from  a 
defiectuous  procreation. "  And  he  goes  on  to  speak  of 
the  equivalents,  in  the  Commonwealth,  of  boils,  scabs, 
and  wens  in  the  body  organic,  as  trell-as  of  pleurisy,  ague, 
and  lethargy. 
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* 

The  most  elaborate  modem  analogy  between  the  state 
and  the  living  organism  has  been  given  by  Herbert 
Spencer.  A  brief  exposition  of  his  theory  will  show 
both  the  virtues  and  weaknesses  of  the  analogy. 

Spencer  holds  that  society  is  an  organism.  The 
attributes  of  each  are  similar.     The  permanent  relations 

existing  between  their  various  parts  are  the 
«^'S!!!!!iS7'.  same.  The  first  point  whidh  makes  society 
ThMry.         an  organism  is  its  growth.     A  living  body 

grows  and  develops :  so  does  society.  The 
parts  of  each  become  unlike  as  the  bodies  grow,  and  as 
they  become  unlike  they  become  more  complex.  There 
is  a  progressive  differentiation  both  of  structure  and  of 
function  in  society,  but  this  differentiation  does  not 
mean  separateness.  The  functions  are  inter-relate,  so 
much  so  in  fact  that  they  can  have  no  meaning  other- 
wise. Just  as  the  hand  depends  on  the  arm  and  the  arm 
on  the  body  and  head,  so  do  the  parts  of  the  social 
organism  depend  on  each  other.  Every  living  body 
depends  for  its  very  life  on  the  proper  co-ordination  and 
inter-relation  of  the  units.  The  life  of  society  depends  on 
exactly  similar  conditions.  Another  point  of  comparison 
is  that  in  each  case  the  life  of  the  whole  may  be 
destroyed  without  immediate  destruction  to  the  parts,  or 
the  life  of  the  whole  may  be  continued  longer  than  the 
lives  of  the  units.  But  between  the  two  there  are  points 
of  difference.  The  parts  of  an  animal  body  form  a 
concrete  whole  but  in  society  there  is  no  concrete  whole. 
The  parts  are  separate  and  distinct.  TeH  the  social 
organism  is  made  a  living  whole  by  means  of  language, 
which  establishes  the  unity  which  makes  social  organisa- 
tion possible.  The  cardinal  difference  between  the  one 
and  the  other  is  that  in  a  living  body  consciousness  is 
concentrated  in  one  definite  part  of  the  whole  :  in  society 
it  is  spread  over  the  wlole.  Hence,  argues  Spencer,  not 
the  ^^ood  of  the  whole  but  only  the  good  of  the  units  is  to 
be  sought,  in  society.  (This  is  the  basis  of  Spenoer's 
individualism.) 
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Spencer  goes  on  to  show  how  society  grows  and 
develops  like  a  living  body.  Both  begin  as  germs, 
and,  as  they  grow,  they  beconLe  more  complex.  The 
structure  which  they  finally  reach  is  far  more  compli- 
cated than  the  simple  unit  from  which  they  develop. 
In  the  body  politic,  as  in  the  body  natural,  growth  goes 
on  either  by  simple  multipJi  cation  ofi  units  or  by  union 
of  groups.  Society  never  reaches  any  considerable  size 
by  simple  multiplication :  union  of  groups  makes  larger 
societies.  ,Integration  takes  place  in  society  as  it  does 
in  the  animal  body  in  the  formation  of  the  mass :  it  also 
takes  place  in  the  simultaneous  process  of  the  cohesion 
of  the  parts  making  up  the  whole. 

Spencer  gives  a  number  of  structural  analogies 
between  society  and  the  living  organism.  Each  has  it& 
organs — the  animal  its  organs  of  alimentation :  society 
its  industrial  structures.  Just  as  in  animals  of  low 
types  there  is  no  real  organ,  but  only  a  number  of  part* 
acting  as  an  organ,  so  in  social  development  there  is  a 
primitive  stage  where  each  man  carries  on  his  work  alone 
and  sells  his  produce  to  others.  Then  in  the  course  of 
evolution,  comes  the  cluster  of  cells  in  the  animal;  the 
social  parallel  is  the  group  of  families  clustered  together 
in  a  fixed  locality  where  each  does  its  own  work.  Then 
as  the  developing  animal  requires  a  more  active 
'^  glandular  '^  organ,  so  society  passes  from  the  household 
to  the  factory  type.  The  analogy  again  is  evident  in 
the  functions  the  living  organism  and  society  perform^ 
A  simple  animal  if  cut  in  two  will  live  on  aa 
before :  so  a  simple  form  of  society,  and  as  a  nomadic 
tribe  can  easily  be  divided.  But  to  cut  a  highly 
organised  animal  (as  a  mammal)  in  two  means  death. 
Likewise  to  cut  the  countj^  of  Middlesex  ofp  from  its 
surroundings  would  mean  death,  for  the  social  processes 
would  be  stopped  by  lack  of  nutrition  or  supplies. 
Again,  increase  tin  the  development  of  animals  means 
increase  in  the  adaptation  of  particular  organs  for  parti- 
cular functions.  So  also  specialisation  takes  place  in 
society,   and   specialisation   in   each,     while    it    implie* 
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adaptation   for   one    duty,    means    unfitness    for   other 
duties. 

In  the  social  as  in  the  individual  organism  there  are 
various  systems.  These  are  (a)  the  sustaining  system, 
(h)  the  distributory  system,  and  (c)  the  regulating  system. 
The  first  constitutes  the  means  of  alimentation  in  the 
living  organism  and  production  in  the  body  politic.  Just 
as  the  foreign  substances  wliich  sustain  the  animal  deter- 
mine the  alimentary  canal,  so  the  different  minerals, 
animals  and  vegetables  determine  the  form  industrialism 
will  take  in  a  given  community.  The  second  (distri- 
butory) is  the  circulatory  system  in  the  organic  body: 
in  the  body  politic  its  parallel  is  ti'ansportation.  The 
vascular  system  in  the  body  has  its  social  equivalent  in 
roads  and  railways.  The  third,  the  regtilating  system, 
is  the  nei'vous  and  nervo-motor  system  in  the  animal; 
in  the  body  politic  it  is  the  governmental-military. 

The  organic  analogy  in  Political  Science  performs  a 
useful  function.  It  emphasises  the  unity  of  the  state, 
the  dependence  of  individuals  on  each  othei 
critieisifi :  and  on  the  state  as  a  whole.  The  individual 
oan^trs^'f^  properly  understood  is  not  an  individual 
the  TiMory.  in  the  sense  that  he  is  distinct  from  society. 
Each  individual  is  essentially  a  social  unit.- 
He  cannot  be  separated  from  society,  just  as  the  (hand 
or  leg,  without  losing  its  viTtue,  cannot  be  separated 
from  the  body.  Tlie  state  also  depends  on  the  indivi- 
duals composing  it.  So  far  the  organic  idea  is  invaluable. 
It  points  out  the  intrinsic  connection  of  the  individual 
with  the  state  and  the  state  with  the  individual.  The 
analogy,  again,  if  properly  used,  is  harmless.  One  can 
no  more  object  to  a  writer  saying  that  the  state  is  like 
a  body  than  he  can  to  the  common  analogy  that  the  state 
is  like  a  building. 

The  danger  of  the  analogy    lies   in    the  qualification 

"if  properly  used.*'     The  analogy  has  been  used  with 

various       degrees      of       thoroughness       for 

MJ  EffMtt.      various  purposes.     The  writers  ^  the  Middle 

Ages     used     it     to  prove  important  points  in 
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practical  policy ;  and  (such  was  the  condition  of 
opinion  of  the  times)  their  contentions  had  far-reach-i 
ing  practical  effects.  Herbert  Spencer  uses  it  as  a  basis 
for  individualistic  theories.  He  declares  that  the  unit 
in  society  is  **  discrete  "  and  exists  for  his  own  good  only. 

SJpencer,  however,  recognised   the    limitations   of   the 

analogy  in  theory  but  in  his  enthusiasm  in  working  out 

his  theory  the  analogy  became  identification. 

fiot*i%of.  '^^^  chief  fault  of  the  organic  analogy  is 
that  it  is  an  analogy.  An  analogy  is 
not  a  proof.  Many  essential  features  of  the  human 
body  are  not  obvious  in  the  body  politic.  The 
assimilative  and  reproductive  powers  of  animals  have 
no  counterpart  in  the  state.  The  state  cannot 
react  to  stimuli  in  the  same  way  as  a  living  body. 
It  does  not  grow,  live  or  die  in  the  same  way.  Organisms 
grow  by  internal  adaptation :  but  the  s^te  grows  by 
accretion  of  new  parts,  or  by  conscious  effort  on  the 
part  of  its  component  elements  or  individuals.  This 
points  to  the  crux  of  the*  v-hole  position.  An  animal 
body  is  made  up  of  individual  cells,  non-thinking  units, 
incapable  of  action  independent  of  ffiie  body.  Society  is 
composed  of  thinking  units,  capable  of  exercising  will 
and  of  acting  according  to  chosen  ends.  Their  action  is 
the  action  of  conscious  purpose :  the  a«  tion  of  cells  is 
mechanical  and  xinconscious  The  state  has  thus  no 
equivalent  to  many  of  the  most  characteristic  points  of 
the  organism.  And  when  we  take  into  consideration  the 
phenomena  of  diplomacy,  declaration  of  war,  and 
making  of  peace  (involving  '^  growth  ")  the  analogy  is 
useless. 

Further,   as  already  pointed    out,     cells    cannot   live 

away  from  their    body.     Individuals    are   likewise    all 

"social"  or  "  state '*  individuals  by  nature 

Possible         and     n  cessity        So    far     the    analogy,     in 

tht«.Thdory.    pointing  out  the  intrinsic  connection  between 

society  and  the  individual,  is  good.    But  to  use 
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the  analogy  in  its  mos*  thorough'-going  applica- 
tion may  mean  either  (1)  as  Spenoer  says,  that  the 
individual  must  seek  his  own  happiness  indepen- 
dently of  others  because,  while  the  organism  is  oonci^ete, 
society  is  discrete.  In  this  wav  Spencer,  while 
allowing  certain  bonds  of  unity  ^in  society,  denies 
the  intrinsic  relation  of  tho  individual  to  society.  In 
common  with  most  individualists,  he  desocialises  the> 
individual  because  he  finds  no  single  ^  nerve  sensorium  ^ 
in  society.  To  do  so  is  to  nullify  what  merits 
the  organic  analogy  possesses;  for  though  th^e 
is  no  actual  physical  body  which  we  can  point 
to  and  call  the  ^^  state''  or  ^^  society"  yet  the  state 
is  a  very  real  entity.  The  individuals  in  a  state,  we  may 
say,  are  organically  bound  together  by  common  purposes 
and  ideals.  Or  (2),  it  may  mean  that  the  individual  is  so 
bound  to  the  state  that  he  is,  as  the  ancient  Greek  citizen 
was,  a  pureljf  state-individual.  All  his  activities  are 
centred  in  and  conditioned  bv  the  state.  These  two 
extremes  of  the  theory  point  to  its  danger.  Dr. 
Leacock's  chief  objection  to  the  theory,  rises  from  this 
*^Tpo  great  an  amalgamation  of  the  individual  and  the 
state,''  he  says,  in  his  Elements  of  Polities,  "is  as 
dangerous  an  ideal  as  too  great  emancipation  of  t!he 
individual  will."  The  organic  analogy  emphasises 
unity,  indeed,  but  too  often  at  the  expense  of  diversity 
or  variatK>n. 

Dr.    Leacock    also  points  out   that   it   furnishes   no 
criterion  of  conduct.     "  The  organic  theory    in   telling 

No  crit«r-      ^*  ^^^^  ^^^  institutions  grow  and  are  not  made 
ion  •!  hardly  offers  a  practical    guide   to    political 

*^"  "*  conduct.''     It     might    lead    to    an    inactive 

fatalism ;  but  certainly  to  no  sound  theory  of  a  i)olitical 
ideal  realised  by  conscious  Lard  effort. 

Further,  the  analogy,  when  carefully  analysed,  proves 
to    be    only    partial.     One  of  the   chief   joints  m  tke 

analogy    is   the   interrelation    of    whole    and 
AnaiyS's.       parts;    This    is    true   of    the    state    and    of 

organisms  :•  but  it  is  true  of  inorganic  objects 
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as  well.  The  parts  of  a  state  Have  a  relation  to  tlie 
whole  and  the  whole  in  idea  is  prior  to  the  parts., 
Bluntschli  bays  **  An  oil  painting  is  something  more  than 
a  mere  aggregation  of  drops  of  oil  and  colour ;  a  statue 
is  something  other  than  a  combination  of  marble 
particles ;  man  is  not  a  mere  quantity  of  cells  and  blood 
corpuscles;  so  +00  the  nation  is  not  a  mere  sum 
of  citizens  and  the  state  not  a  mere  collection  of 
external  regulations."  Bluntschli^s  own  comparison 
applies  to  the  inorganic.  The  notion  of  continued 
growth  is  as  true  of  an  inorganic  fire  as  of  an  organic 
animal.  Why  then  it  may  be  asked  should  these  qualities 
ofi  growth,  etc.,  be  called  organic  if  they  are  also 
characteristic  of  inorganic  objects? 

Some  scientists  and  philosophers  (such  as  Kant) 
regard  the  organism  as  implying}  a  certain  end,  which  is 
the  condition  of  its  present  state  of  development.  The 
state  is  also  said  by  Aristotle  to  be  an  end,  and  to  be 
prior  to  the  individual,  but  modem  science,  while  it  may 
grant  that  the  organism  fulfils  a  certain  end,  does  not 
regard  tihat  end  as  prior  in  intention  to  its  fulfilment. 
The  organism  is  adapted  to  its  environment  and  fulfils 
certain  functions  in  relation  to  that  environment,  but 
its  adaptation  is  due  to  natural  causes,  not  to  precon- 
ceived ideas.  Tfot  only  so,  but  these  analogies  of  end 
and  purpose  apply  to  human  intelligences,  and  therefore 
are  taken  from  human  society  and  applied  to  the 
organism.  To  reflect  an  idea  from  society,  to  the 
organism,  and  then  try  to  explain  society  by  the  analogy 
does  not  help  us. 

To  sum  up,  the  organic  analogy  is  useful  in  bringing 
into  prominence  the  fact  that  the  state  is  not  a 
mechanical  unity.  It  brings  out  the 
contiusion.  essential  unity  of  the  state,  iihe  differentia- 
tion of  functions  in  government,  and  the 
mutual  interrelation  of  citizens.  Applied  beyond  these 
simple  comparisons,  however,  it  is  illogical  and  mis- 
leading. Though  the  analogy  seems  clear  at  first,  a 
closer  analysis  makes  its  usefulness  less  obvious.     Some 
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o£  the  most  applicable  points  of  likeness  to  the  state 
in  the  organism  are  those  eiiJher  which  biological 
science  does  npt  admit  or  which  are  ultimately  taken 
from  society  itself.  Common  purposed,  acting  on 
human  minds,  keeps  society  together.  To  explain  tihe 
-action  of  mind  by  an  analogy  with  the  non-intelligent, 
to  explain  moral  action  by  what  is  non-moral,  beyond 
the  general  limits  indicated,  only  leads  to  confusion. 


CHAPTER  III.^ 

THE  ORIGIN  OF  THE  STATE. 

1.    Genekai  Bemaeks. 

An  inyestigation  of  the  origin  of  the  state  gives  us 
two  distinct  lines  of  study — one    historical,    the    other 

speculative.     How  this    or    that    state    came 
Enqtilry.'       ii^to     existence    is     a    matter     for    history. 

History  tells  us  the  various  ways  in  which 
govemmentfi  come  into  being  or  perish;  but  it  does  not 
tell  us  how  mankind  originally  came  to  live  under  state 
conditions.  Did  history  extend  back  to  the  beginninir 
of  society,  our  enquiry  would  be  mainly  historical.  Of 
the  circumstances  surrounding  the  dawn  of  political 
consciousness  from  history  we  know  little  or  nothing, 
Whei'e  history  fails  us  we  must  resort  to  speculation. 
Many  theories,  each  of  which  has  something  to  commend 
it,  have  been  advanced  to  explain  the  origin  of  the  state. 
At  the  present  time  the  evolutionary  or  historical  theory 
finds  almost  universal  support :  but  finality  of  judgment 
is  difficult.  In  the  last  few  years  much  has  been  done  by 
the  sciences  of  Anthropology,  Ethnology  and  Compara- 
tive Philology  towards  the  elucidation  of  the  question, 
and,  as  these  sciences  are  only  in  their  infancy,  great 
discoveries  may  await  them  in  respect  to  this  particular 
problem. 

The  sacred  veil  which  Burke  says  is  drawn  over  the 
earliest  types  of  government  has  not  been  lifted  by 
history.  T/ong  before  historical  documents  existed 
tribal  and  national  characteristics  had  been  formed,  andf 
even  the  first  stage  of  political  society — the  relation  of 
command  and  obedience — ^had  passed.  Aristotle  thinka 
that  the  Cyclopes  illustrate  the  earliest  type  of  actual 
political  society.     A  description    of    the     Cyclopes     ia 
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given  in  the  Odyssey.  The  Cyclopes  had  no  assemblies 
and  no  laws.  Each  man  made  laws  for  his  wives  and 
children,  and,  says  Aristotle,  they  lived  "  dispersedly^' 
(i.e.,  with  no  fixed  abode  or  institutions)  "as  was  the 
manner  in  the  earliest  times.'*  This  Cyclopean 
existence  is  somewhat  similar  to  the  hypothetical  ''state 
of  nature "  which  has  appealed  to  so  many  thinkers. 
Unfortunately  it  does  not  explain  to  us  the  origin  of 
political  society:  it  does  not  show  how  political 
consciousness  first  evolved  and  took  actual  form.  The 
Cyclopean  society  is  a  form  of  organisation :  it  does  not 
explain  its  own  origin.  It  marks  a  stage  in  political 
development. 

An  enquiry  into  the  origin  of  the  state  leads  us  to 
some  of  the  fundamental  problems  of  Political  Science, 
or,  particularly,  of  Political  Philosophy,  for  which 
history  gives  us  only  certain  material  for  induction. 
Anthropology,  which  collects,  arranges,  and  explains  the 
many  facts  concerning  social  insrtitutions,  is  even  more 
helpful  in  this  respect  than  history. 

2.    HisTOBjcAL  Formations. 
The  best  classification  of  historical  formations  froiii 

Bitinttehii't  *^®  point  pf  view  of  their  origin  is  that  ol 
CJaMifte-  Bluntschli.  He  gives  three  main  classes  of 
afion.  historical   forms  :  — 

I.  The  original  formation  of  the  state,  where  it 
takes  its  beginning  among  a  people  without  being 
derived  from  already  existing  states. 

II.  The  secondary  forms,  when  the  state  is  produced 
from  within,  out  of  the  people,  but  yet  in  independence 
upon  already  existing  states,  which  either  unite  them- 
selves into  one  or  divide  themselves  into  several. 

III.  The    derived    formation    of    the    state    which 
receives  its  impulse  and  direction  not  from  within  but 
from  without. 

It  is  necessary,  to  remind  the  student  in  this 
connexion  that  a  change  in  the  form  of  government  in 
o     state    is    not    a    change   of   the  state.     Where,    for 
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example,  a  monarcliical  system  is  replaced  by  a 
republioan,  the  state  contiiiues  though  the  form  of 
govenunent  is  changed. 

These  main  classes  are  subdivided  by  Blunt sckli  ii^ 
the  following  way: — 

I.  Original. 

1.  Creation  of  an  absolutely  neto  state, — ^This  takes 
place  when  a  number  of  people,  coming  together  on  a 
definite  territory,  gather  round  a  leader  or  leaders, 
(often  religious)  who  forthwith  establish  statutes  for  the 
approval  of  the  people.  The  creative  act  of  the  leader 
or  king  and  the  political  w  ill  of  the  people  form  the  law  of 
state.  The  state  is  the  work  of  the  conscious  national 
will.  An  example  of  this  process  exists  in  the  legendar^'^ 
origin  of  Rome  where,  according  to  the  story,  the 
people,  coming  together  in  the  city  of  Rome, 
consciously  created  a  state.  The  historical  authenticity 
of  this  is  doubtful. 

2.  Political  organisation  of  the  inhabitants  of  «i 
'definite  territory y  where  the  people^  though  gathered 
together  on  a  definite  territory,  may  not  yet  have  organised 
themselves  into  a  poUthal  society, — The  organisa- 
tion of  the  people  in  this  case  leads  to  a  state.  An 
example  is  Athens,  where,  according  to  the  legend, 
the  hitherto  unorganised  people  were  organised  by 
Theseus,  who  concentrated  the  government  in  Athens. 
Bluntschli  cites  also  the  example  of  California  in  the 
Fnited  States  of  America.  In  California,  in  the  first  half 
of  last  century,  attracted  by  the  gold  mines,  a  big 
population  of  all  sorts  of  people  gathered  together.  In 
1849  they  elected  representatives  to  a  constituent 
assembly  which  drew  up  a  constitution  for  the  state. 
The  common  will  of  the  whole  population,  not  the  will 
of  particular  individuals,  established  the  state. 

3.  Occupation  of  territory  by  an  already  ejsisting 
nation, — ^In  this  case  a  nation  already  in  existence 
occupies     land     necessarj^     to  its  continued  existence. 
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The  most  frequent  from  i)ais  takes  is  conquest, 
examples  of  which  ahound  in  history.  Another  form  of 
occupation  is  the  peaceful  settlement  of  a  territory,  as 
in  the  case  of  the  Pilgrim  Fathers.  In  similar  cases  it 
is  usually  superiority  of  civilisation,  not  force  of  arms^ 
that  conquers. 

n.     Secondary  Formations. 

(1)  Formation  of  a  Composite  State  by  a  League 
hetween  States,     (2)  Union,     ifl)  Division, 

(i)  Of  the  Comi)Osite  state  Blunt^chli  gives  three 
types— 

(a)  Confederation,  where  several  hitherto  independent 
states  unite  for  certain  purposes,  but  do  not  make  a  new 
state.  In  a  confederation  the  units  are  free  to  with- 
draw if  they  wish.  The  management  of  common  affairs 
is  given  either  to  one  member  of  the  union  or  to  an 
assembly  of  delegates. 

(6)  Federation,  where  hitherto  independent  states 
unite  in  making  a  new  state.  In  a  federal  union  the* 
'*  states  *'  are  not  states  properly  so-called,  aa  they  do 
not  possess  sovereignty.  Federation  is  the  most 
complete  type  of  union. 

(c)  Bluntschli  gives  federal  empire  as  a  third  class, 
the  example  of  which  is  Germany  (before  the  War). 
Both  confederations  and  federations  are  best  fitted  fox 
Republics,  he  says,  and  as  Germany  differed  from  them 
in  having  a  monarchy  with  kings  at  the  head  6f  states, 
and  in  the  predominance  of  Prussia,  he  puts  the  German 
Kmpife  in  a  distinct  class. 

(2)  Union, — ^Two  or  more  states  may  be  united  under 
one  ruler,  or  a  single  new  state  may  be  formed.  The 
lowest  and  more  imperfect  union  of  thi^s  kind  i» 
(a)  Personal  Union  where  two  hitherto  separate  states 
may  come  under  one  dynasty  by  succession.  Th^ 
succession  may  later  fall  to  two  different  persons — ihe^ 
union  never  being  very  real 
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(b)  Real  Union. — In  this  case  the  supreme  govern- 
ment in  legislation  and  administration  is  one  for  Hke 
constituent  elements  of  the  union. 

(c)  Complete  Union. — The  highest  type  of  union  is 
where  a  composite  and  single  state  is  foi*med. 

(3)  Division. — (a)  National  Division  where  previously 
there  was  a  bond  but  where  the  bond  has  decayed,  e.g., 
in  the  Empires  of  Alexander,  Charlemagne  and 
Jfapoleon. 

(6)  Division  hy^  Inheritance. — This  took  place  fre- 
quently in  the  middle  ages  when  the  feudal  idea 
prevailed  that  the  king  was  owner  of  the  land  and  could 
do  with  it  as  he  liked. 

{c)  Declaration  of  Independence,  as  in  the  case  of 
United  Provinces  of  the  Netherlands  against  Spain  in 
1579,  and  the  United  States  of  America  in  1776. 

III.    Derived  Formations. 

1.  Colonisation,  {a)  Greek,  where  the  people  weiLt 
from  the  mother  state  and  consciously  formed  a  new 
state  independent  of  the  mother  state,  but  preserved  the 
«ame  manners,  government,  and  religion. 

{h)  Boman,  in  which  the  colonies  were  in  strict 
dependence  on  Eome.  They  were  really  extensions  of 
the  existing  state. 

{c)  Modem,  of  various  types. 

2.  Concession  of  sovereign  rights,  which  is  an  exteu- 
■sion  of  the  colonial  idea,  as  in  Canada,  Australia,  South 
Africa,  and  the  Philippine  Islands. 

3.  Institution  by  a  foreign  ruler,  as  ^hen  conquerors, 
like  Napoleon,  set  up  states. 

We  shall  have  to  return  to  a  more  detailed  analysis  of 
several  of  the  types  of  historical  formations  given  by 
Uluntschli.  These  historical  types  do  not  give  us  the 
origin  ..of  the  state  as  such,  as  distinct  from  the 
origin;  of  any  given  state.  To  discover  the  origin 
of  the  state  as  such,  we  have  to  resort  largely  to 
spipculation.     The     historical     ladder     of     developmeut 
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is  defective,  but  by  using  the  material,  of^u  jsbadowy  and 
usually  very  debateable,  wjuch  soqiology,  history  and 
antliropology  give  us,  we  can  with  a  fair  measure  of 
certainty  build  up  a  reasojiable  theory  of  the  9rigin  of 
ihe  state.  This  theory  is  generally  known  as  the 
Historical  or  Evolutionary  Theory  of  the  origin  of  the 
state.  ,  . 

3.     Specttlativb  Theories.     The  Social  Contract 

Theory. 

Before  stating  the  Historical  Theory  we  must  first 
examine  certain  theories  which,  though  now  rejected, 
have  had  great  influence  on  political  development  as  well 
as  on  political  thought.  These  theories  are  three  in 
number — 

1.  The  Social  Contract  Theory. 

2.  The  Theory  of  Divine  Origin. 

3.  The  Theory  of  Force. 

Though  these  theories  are  now  practical!}'  universally 
rejected,  a  situdy  of  them  is  valuable  for  more  than  oue^ 

reason.  In  the  first  place,  these  theories 
vaiuo  of  represent  an  attempt  to  solve  the  fundamental 
ThSSriJi.'^*    questions  of  both  how  and  why  .  the     state 

came  into  existence,  and  each  contains  some 
important  truth.  In  the  second  place,  each  of  these 
tlieories  has  had  considerable  influence  on  actual 
political  practice.  Many  of  our  modern  political 
institutions  can  be  properly  understood  only  when 
examined  in  relation  to  the  political  ideas  current  at  the 
time  of  their  inception.  Political  theorjr  and  practice 
are  closely  related.  Sometimes  political  ideas  definitely 
lead  to  changes  in  old  institutions  or  the  creation  of  new 
ones.  The  theorist  comes  first  in  this  case,  while  the 
practical  reformer  carries  out  what  is  theoretically 
desirable.  Sometimes  the  opposite  course  is  followed. 
Political  changes  happen,  especially  sudden  political 
obanges,  with  no  reasoned  .basis.  Actual  events  iii  this 
oase  are 'followed  by  theory. 
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The  Social  Contract  Theory  has  played  such  an 
important  part  in  modem  political  theory  and  practice 
that  it  demands  treatment  at  considerable 
Tii«  SMiai  length.  In  the  theory  there  are  two  fnnda- 
Tfi5ory?^  mental  assumptions — ^first,  a  state  of  nature, 
second,  a  contract.  The  contract,  again,  may 
mean  either  (a)  the  social  or  political  contract,  which  ia 
the  origin  of  civil  society,  or  (h)  a  goveromental 
contract,  or  agreement  between  rulers  and  subjecte. 

The  state  of  nature  is  supposed  to  be  a  pre-political 
condition  of  mankind  in  wliich  there  was  no  civil  law. 

The  only  regulating  power  was  a  vague 
of'^Nauire.     spirit  of  law  called  natural  law.     There  was 

no  law  of  human  imposition  in  the  state  of 
nature.  The  views  of  writers  vary  greatly  as  to  the 
condition  of  man  in  such  a  state.  ^Most  writers  picture 
it  a  state  of.  wild  savagery,  in  whidh  the  guiding  principle 
was  '^  might  is  right.*'  Others  think  of  it  as  a  state  of 
insecurity,  though  not  of  fl»vagery ;  some  consider  it  to 
have  been  a  life  of  ideal  innocence  and  bliss. 

The  contract  is  interpreted  in  various  ways,  accord- 
ing to  the  theory  which  the  individual  writers  wish  to 

establish.  Some  writers  regard  the  contract 
cantraSff     ^^  ^^®  actual  historical  origin  of  civil  society ; 

others  look  upon  it  as  a  governmental 
contract,  made  between  rulers  and  ruled.  Some  regard 
it  as  historical,  others  take  it  only  as  a  basis  or  emblem  of 
the  relations  which  should  exist  between  government  and 
governed.  The  main  idea  of  the  contract  as  the  origin 
of  civil  society  is  a  surrender  by  individuals  of  a  certain 
part  of  their  *^ natural*'  rights  in  order  to  secure  the 
greater  benefits  of  civil  society.  Man,  conciously  and 
voluntarily^  made  a  contract,  whereby  the  free  play  of 
individual  wills  was  given  up  to  secure  the  advantages 
of  social  co-operation,  for  the  surrender  of  his  natural 
rights  each  man  received  the  protection  of  the 
community.  # 
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4.      HiSTOET  OF  THE  SOOIAL  CONTEACT  ThBOBY. 

The  Contract  theory  is  first  found  in  the  Sophists,  a 
school  of  Greek   Phaosophers  who  lived   before  Plato. 

In  GrMk  J?  .*^®.  P^il^sophy  of  the  Sophists  a  sharp 
pfiiiMoiiiiy.  distinction  is  made  between  nature  and 
convention.  This  distinction  they  applied  to 
society.  The  fundamental  principle  of  human  life,  the 
Sophists  said,  is  self-assertion.  Man's  nature  is  such  that, 
if  he  is  not  hindered  by  social  institutions,  he  will  seek 
his  own  interests.  His  true  nature,  however,  cannot  be 
fulfilled  because  of  conventions,  that  is,  social  institu- 
tions. These  social  institutions  curb  the  natural  play  of 
human  activity,  and,  as  such,  are  wrong.  The  state  is 
a  barrier  to  self-realisation,  and,  therefore  opposed  to 
nature.  It  is  a  result  of  contract,  or  a  voluntary 
agreement  between  men. 

Both  Plato  and  Aristotle  mention  the  theory  only  to 
repudiate  it.     In  the  Republic  Plato  represents  one  of 
his  philosophers,  Glaucon,  as  attributing  the 
AHsfottk'     true  origin  of  political  society  to  a  contract. 
Each  man,  he  says,  tries  to  get  as  much  as  he 
can  for  himself,  but  to  escape     such    individual    self- 
seeking  and  its  consequences  men  formed  a  contract, 
which,  according  to  Glaucon,  is  the   criterion  of    law 
and  justice.    In  another  book,  the  Crito,  Plato  gives  the 
arguments  used  by  Socrates  against  those  who  tried  to 
effect  his  escape  firom  prison,     Socrates  says  that,  as  he 
is  an  Athenian  citizen^  he  has  made  an  agreement  to 
obey  the  laws  of  Athens  even  though  he  considers  them 
imjust. 

Neither  Plato  not  Aristotle  has  any  sympathy  with 
such  views.  They  are,  they  hold,  essentially  unsound^ 
and  after  two  thousand  years,  during  part  of  which 
the  Contract  theory  ruled  supreme,  the  modern  world  has 
reverted  to  their  position. 
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TlxQ  {Jpiourean  xihilofiopherB;  though  in    theory   they 
professed  to  have  119  deaHngs  with  the  state»  ofie^'ed  the 

Contract  theory  as  an  explanation  of  justice, 
Epfouroant.    ^^*  ^^  the  Origin  of  the  state.     Epicurus  held 

that  right' is  onlir  a  compact  of  utility  which 
roen  make  not  to  hurt  ea6h  other  in  order  that  they  be 
noit  hut*t.  There  is  no  such  thing  as  justice  in  itself. 
It  exists  only  as  the  result  of  mutual  contracts.  There 
is  M)  justiee  where,  as  in  the  c£lse  of  animals,  there  is 
no  oontract;  nor,  therefore,  is  there  justice  wliere  men 
either  cannot^  or  are  unwdlling  to  make  contracts. 

liXceptfor  occasional  appearances,  as  in 'the  works  of 
the  l^atin  poet  Lucretius,  the  Social  Contract-  theory  was 

not  revived  for  many  centuries  in  the  West. 
SJfhirll"^*'*'   In  the  Ea^t  the  theory   ap(peared.  in    Hindu 

Sanak;rit  li^eirature,  in  books  such  as  the 
Mahabharata.  ^  It  is  not  clear  that,  in  the  West,  the 
later  and  earlier  theories  are  connected  by  more  than 
chance «  After  the  foundation  of  the  Christian  CSiurch 
political  thought  was  dominated  for  centuries  by 
religion.  The  early  Christian  Fatiiers  held  that  govem- 
iqentifh  the  result  of  sin,  and$  there£(ire,  an  evil.  iGFod 
imrposed  civil  society  on  mankind  because  of  man's  fall. 
Swh  a  theory  gives  no  rQ09i  i or  the  exercise  of  man's 
will  which  is  necessary  to  a  contract.  There  were, 
however,  influences  at  work  during  the  early  centuries 
of  the  Christian  era  to  bring,  the  idea  oT  oontract  ta  its 
fruition^  One  of  these  influences  was  in  the  Church 
itself.  The  Bible,  which  was  the  criterion  of  truth  to 
the  Church  Fathers,  contained  several  instances  of  such 
covenants  or  contracts  between  the  Lord  tod  the  people 
or  between  the  king  and  the  people.  Thus  in  the  Old 
Testament  (Samuel  11,  v,  3)  we  read — "So  all  the 
elders  of  Israel  came  to  the  King  in  Hebron :  and  Kinp 
David  made  a  covenant  with  them^  in  Hebron  before  tKe 
Lord;  and  they  anointed  David  King  over  Israel.'*  This 
and  several  other  instances  in  the  Bible  gave  the 
necessary  support  to  the  ecclesiastical  writers  who 
wished  to  give  a  contract  theory.    The  theory,  however. 
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Itad  Ifttle  vogtte  a^'  a  political- instrtuDentj  but*  ift   bore 
sfttidi  fMii  id' iJseiittany  ecolesilistibal  oouncil»   of    ih^ 

th^  dltf(6f  iilfltence  in  kefeping     alive     iHvi     contra«3i? 
notiottf  wa!^  Rodman  Law.     Acfcorfing  tbH^Man  Law  the 
piBowlfe  W2f8  the  sbtir^e  of'  political  Authority, ' 
JJJJJ^"  and  the?  predotAinance  of  the  conceptibii     of 

contrtic!t  in*  Itontian  Law  was  also  not  without 
it6    efftect    itt'    this' '  ititftteV,     The  Koman  EMpefrdr  held' 
ailthorit^' froril' the  p^ple:     "The  will  of  the  Empei^l^ 
is  law,**  said  Tn|5lkt;  one  of  the  greatest  Roman  jnri&ts, 
*'only  bect^trste  th^'peoplle  confers  supreme  jKJwer  upon 
him'^.**    TESs  idtet  wias*  not  oisiif  universal  among'      the 
Roman  jtiristb  btrt'  latettt  in  the  thong^ht  of   the   time. 
From  Cicero  onwards    the   idea   constantly   recttus,   not' 
onl^r  as  an  idea  in  philosophical  speculation  but  as  an 
itiherefnt'  element  in   the   constitutional  practice  of  the 
Roman  tlnl|>ire'.      In  Cicei:o*s  work  "On  the  Oommon- 
wfeaHJh'"  wfer  find  the  view  th^f  the  state  is  the  natural' 
ordfer    of"  life,    fotiiided'  on    justice,  with  the  aim  ofi 
secutiilg'  tBe  comtribn  well-being.    !A  i?tate  is  no  state » 
he  ^yfi,  Wli^re  all  arfe  oppressed  by  one  or  a  few,  where' 
thete  is'no  cdtnmoii  bond  ofl^w,  no  real  agreement  of 
unioil;    Cfcerb  lodked  on  political'  liberty    as    indenti- 
caFwith  al  dtiatfe*  ixk  polItioaV  poweir.     Common  consent:, 
coitiifiroh  vrill,  coittitfon  power  rum  through  his  thought, 
implying,    ilideed    almost    directly    stating,    the    id^a 
of  cttrtWict. ' 

Tliough  thfe  Rofllian  lawyers  did  not  adopt  the  idea  of 
liberty  as  meaning  a  share  in  authority,  they  certainly 
regarded  the  people  as  the  source  of  authority.  Th« 
Boeial  oontra^t  as  a  definitely  stated  theory  .  did  not 
appear  tillthe  eleventh  century,  but  Roman  legal  ideas 
contained* an  undeveloped  form  of  the  theory.  Consent 
ill  common  to  both  the  theory  of  Contract  and  to  Romali 
Lft^;  ai^3 .  if  JEtomatt  Layr  doc^  not  directly  ^^xpress  the 
tliMry>.  it'Oerti^l^lyt furnishes  oi^e  of  the  chief  foundations 
on  wliioh  it  v^te  built: 
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Another  important  influence  in  the  develoinxient  of 
the  theory  was  the  Teutonic  idea  of  government.    The 

Teutonic  theory  went  further  than  the 
riiutons.        Roman  ^    Not  only  did  the  King  require  the 

theoretical  consent  of  the  community  for  hia 
election^  but  in  actual  practice  he  was  under  the  law.  In 
the  Boman  theory  the  authority  of  the  ruler  #  wa» 
derived,  from  the  people :  in  the  Teutonic  it  was  botih 
derived  from  and  continued  under  the  people.  At  the 
time  of  their  election  the  Teutonic  kmgs  practically 
made  an  agreement  with  the  people^  the  chief  article  of 
which  w^s  the  guarantee  of  good  government.  There 
are  many  examples  of  kings  renewing  their  promises  in 
cases  where  they  thought  the  confidence  of  the  people 
had  been  shaken. 

Still  another  influence  is  to  be  found  in  feudalism. 
The  feudal  system  was  largely  personal,  yet  there  was 

a  certain  basis  of  contract  between  the  lord 

and  his  vassals.  The  two  principles  of 
feudalism,  loyalty  to  the  person  of  a  superior,  and 
contract,  seem  mutually  exclusive,  but  in  reality  they 
were  not  so  either  in  theory  or  practice.  There  was  a 
mutual  obligation  in  the  feudal  system.  Each  side  hacT 
duties.  The  vassal  performed  certain  duties  on  the 
understanding  that  the  overlord  performed  others. 
'Further,  in  the  feudal  system  the  ruler  was  tlie  owner, 
but  gradually  the  notions  of  rulership  and  ownership 
were  separated.  Ownership  was  regarded  as  a  contrac- 
tual relationship  between  owner  and  tenant,  and 
rulership  came  to  be  looked  on  as  a  contract  between 
I)eople  and  ruler. 

Though  the  theory  of  the  early  Christian  Fathers 
that  civil  society  was.  the  result  of  the  Fall,  held  the 
field  for  a  long  time,  gradually^  it  gave  way  to  the  idea 
that  the  state  was  the  creation  of  the  will  of  the 
community.  Influenced  both  by  Eoman  Law  and 
Teutonic  ideas,  the  Church  leaders  took  up  tiie  position 
that  God  was  a  "remote"  cause  of  civil  society^ ^ ike 
"  immediate  "  cause  being  either  the  will  of  an  indivichial 
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ruler  or  of  a  community.  The  chief  current  of 
opinion  was  in-  favour  of  the  act  of  will  on  the  part  df 
"the  community^  an  act  which  was  compared  to  the  #eli- 
con&titution  of  a  corporation,  although  a  coxporatioli 
was  only  a  subordinate  body  in  the  state. 

The  Churoh  Fathers  had  never  disputed  the  state  of 
nature — in  fact  it  was  an  accepted  part  of  their  creed. 
Thus  one  of  the  constituent  elements  of  the 
Tiw  Stat*  Social  Contract  Theory  was  already  generally 
cf  Nature,  current.  Natural  law,  as  we  shall  see,; was 
also  an  accepted  fact.  The  Boman  and  Teutonic  ideas 
were  easily  fitted  to  the  notion  of  contract  or  consent; 
^nd  it  was  left  to  the  various  theorists  to  draw  what 
oonclusiona  they  wished  from  suoh  premises. 

The  first  definite  statement  of  the  oontraet  was  given 
in  the  eleventii  century  by  an  ecclesiastic,  ManegoM  of 
Manesoid      I«auteiibaeh.     Manegold  regards  the  offideof 
•  '      the  king-  as  sacred.     It 'is  above  all  earthly 
officer;  the  holder  therefore  must  be  above  all  others  in 
justice,  goodness  and  wisdom.    Though  God  is  the -id'ti- 
mate  origin  of  the  kingly  office,  the  immiediate  origin  is 
the  community.     The  people  set  the  king  over  them  to 
secure  them  against  lyranny  and  wickediiess.     If'<the 
king,  who  is  elected  for  dueh  security,  turns  against  the 
people  by  acting  tyrannically  himself,    the    people    are 
freed  from  his  rule,  because  he  has  broken  the  pact  or 
Gontrttct    on    which    was    elected.      The    people    may 
swear    allegiance,    but    their  oath  is  conditional  on  the 
king  observing  his  oath  to  administer  justice  and  main- 
tain *the  law.    These  oaths  are  reciprocal: -they  consti- 
tute a  contract,  the  breaking  of  which  by  one  party  leads 
automatically  to  the  freedom  of  the  other  from  itb  terms. 
Manegold' s  theory  is  not  an  explanation  oi  the^  oidgin 
of  the  state ;  it  is  an  interpretation  of  currenii  constitu- 
tionul  ideas.    The   Social  Contract  Theory  has  alwajw 
been  used  with  some  reference  to  conBtituti6naL\theory 
or  actual  x>olitical  events.    Its*  use  as  an  explanlvtioii'of 
the  origin  of  political  society  is  often  secoitdary.    Jafat 
as    'Manegold    formulated    the    theory  to   explain   the 
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ourreiBit  position  of  ruler  andrulWy  tHobbe^,  Locke  4Mi^ 
KouBaeau^  seireral  .ce»tu]»es:  >  later,  .usadiit  to  i}u«i<j{9r 
abflokfctisim,    GOiOfltLtutional  l^o^eDnm^ity    fmd    9op^mt 

From  the  elevei^  oetxturTri^lwoidfitthe  theorjijMOfiiM 
imore  aiid  miore  j^oepted^   tiU' iiii    the-   itistefenth    and 
.  .  sefventeenth  (oo&iupies    it    waa    uiiiivevflBUar 

ijf|5t3?5. '      l^ld.     DChe  mims  of  ^thosa  who  supported  the 
theory    varied    greatljr.  oSotue    ^sed^  ^it  ^to 
vfiuppoii  abs6luti«m,  ;SQiae  to  aiapport  tli^i  Jibert^ 'of  the 
paople.  ..Only  a  law  ^iiire  it  as  an  •  e^MP^atian  of  >tbe 
oiis^ui  of  civil  society.    .Among  the  <i]iaiiiy  exjpoi»ent0  of 
(the   theoioy  wb  may  *meotian   Lailgueit,.  the  .auppiMed 
author    of    the    Vindwim    CtM^a    Tyr4mmK$\   .0r-^B*e 
Gvoymds  cmd  RiffhteagmnH^  T^ffmmt$^  l$fr9>,  one  of  tthe 
eatlSest'OfKhe  nMidesn^ysicmaiioftrGi^ifieaat^epti&gr  iike 
con^tuAet  •  [theory;:   iGheorge.  . iBuckKaaIn,     the     Scottish 
Riiformerj  "Vdiose   Chi  the   StKifereign}  JPbvfetr  among  the 
Scet»waQ  also  /picibliahed  in  l&rT9 ;  (Althu€Uu»^  the  Qsenmii 
jvmat^' wh.o$e^ ^ykt0»mti€  Biditms  (IfiiOy-fa^iMei^'a  ?«50>»dftJf- 
fuUy  modem  posttiou,  showing  a  oleat  ^ppdreoiatiw  ^ 
the     distinotipiEi    betuveen      f^ta^e . .  iand  '    igave^nmemt; 
]y[ari$.na,-.a>  Spanish    Jeswift^'    whose  ^  anti-rmonMC^tic 
'doctxiibes  in  On  Kmf^hip  mJi^  ih^  K^^i^atiim  cof  /a  Kit%g 
(2599)  are  surprising  oonsidering*  his  en:Miroame|^t'^-<iL^ 
was  a  Catholic  in  the  most  absolutist  countipy  ij^(EIurii^a-r~ 
Spain;  < Snares,  bLso  %    Spanish    Jesuit,    wjiio,    .in    jbbia 
TreaMie.ifm  Law  and  God  ihb  Leffi^loitor < i(^6X9[) f  ftl^rt^ 
by    giving    a    theory    .of    pepu^    ^vie»^g»ty    f^i^fi 
to'that  x)£  Roasseau,  )but  ppooeeds   to  i  argjue   tbiit  iilbe 
people  in  ^yirtue  of  ^heir  90T$i«igii^r  gme.  supir^mie  pocKfer 
to  the  king;  Grotius,  ithe  Butch  ijunflt*  ^outtder  of  .our 
modem  International  (Law,  who*  in  ikiej^f^w  a^^Wan^nd 
Peaee  ^1625)^  foUoiwed  the  abscilutiat  t^ieory  of  Sut«*w ; 
^fendorf ,    the     German     philosophen,     w^io^e     iwwfk 
On    the    Lcum    of    iVWt#r<?    dwwi    of,   -NMimn^jt    Js.   .41* 
attempt    to    raconoila-  the    dootri^as  ;^-   ^otius  am^ 
9obbes;    Spina^a,  .  the     oelebvated    flhflo&opher,     vdio 
argued  for  individuail  liberty  on;  piraoticilUy   thei  aama 
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grounds  as  Hobbes  did  for  ab^olutiam^  in  bis  '£1ieolaffU^ 
Political  Treatise  (1677).  Aonoi^g  Ei^gJLhsb^  wxdtflDOa 
accepting  tbe  theory  m^  be  mentioiied  JSook^x,  ithe 
author  of  the  Laws  of  Ecclesiastical  Polity  (1594),  Wiho 
gives  ihe  fitst  definite  statement  of  tbe  theory  in 
English.  Hooker,  a  clergyman,  set  out  to  defend  the 
Church  as  eirtafbUshed  in  England,  and  in  its  defence  be 
made  an  analysis  of  authority  in  general.  He  concludes 
that  authority  depends  on  consent.  His  argumtots 
aFe  founded  on  the  state  of  nature  and  th^  social  contract. 
Tbe  poet  Milton  in  his  Tenure  t>f  Kings  and  M'tBgi^trdti^ 
(1644)  tries .  to  show  that  uHimaHtely  political  power 
rests  with  the  people.  Pilmer,  an  English  neventeentb 
century  royalist,,  whose  ^ntagoniam  to  tbe  contmot 
theory  led  to  John  Lopkp's  Treatises^  and  Hume,  ,"the 
celebrated  pbilosoplxer,  whose  es^ay  Of  the  Origmal 
Contract  is  one  of  the;  most  telling  attacks  on  tb« 
Contract  theoi  v,  are  both  opponents  of  the  theory.  The 
views  of  three  writers  on  this  subject  demand  sipecial 
attention— Thomas  Hobbes  (1588-1679),  John  Locke 
(1632-1704),  both  Englishmen,  and  Jean  Jacques 
JKousseau  (1713-1778),  the  French  writer. 

Hobbes^s  theory  is  expounded  in  his  Leviath^ith 
published  in  1651.  Hobbes  lived  in  the  stkrkig  times 
,  of.  the  great  BebeHian  <bi^  ifche  Common- 
wealth. He.  was  much  al^ect^d  by  !tbe 
miseries  caused  in  England  by  tfce  Civil  War,  >aud 
concluded  that  the  salvation  of  the  country  lay  in 
an  absolute  system  of  government.  Adapting  the 
current  theory  of  contract,  he  started  from  a  state  of 
nature  in  which  man  was  subject  to  only  one  law — the 
natural  law  of  self-preservation.  The  state  of  nature 
was  a  stat«  of  savagei^,  where  every  man  w?ks  either 
trying  to  kill,  or  m  danger  of  being  killed  by  his 
neighbour.  Man's  life  was,  a«iie  sa-ys,  ^'  sdlitaiy,  pCNvr, 
nasty,  bsnttish,  snd  short.''  The  law  of  self^^ireseTve- 
tion  meaovt  the  rule  of  brute  strength  ^r  «of  cunfimg.  The 
^saaie  law  impelled  man  to  \9»gk  ^  a  wajf  o«t  of  «iieh  a 
wr«tehed  oondition.      Tlfm  he  ^found  in  .a -oe^T^tiant  of 
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«ich  with  all,  wkereby  a  state  .  was  established. 
Hobbess  own  words  best  explain  the  process.  The 
state  is  established  by  a  covenant  of  every  man  witBi 
every  man  in  such  a  manner  as  if  every  man  should  say 
to  every  man :  "I  authorise  and  give  up  my  right  of 
governing  myself  to  this  man,  or  to -this  assembly  of 
men,  on  this  condition,  that  thou  give  up  thy  right 
to  him,  and  authorise  all  his  actiofts  in  like  manner.'' 

In  this  way  people  resigned  their  natural  rights  to  a 
person  or  body  of  persons,  which  person  or  body  became 
the  sovereign  in  the  community.  This  sovereign  was 
not  a  party  to  the  contract,  but  a  result  of  it.  He  (or 
they)  derived  from  it  absolute  authority,  which  could 
not  be  revoked,  for  the  individuals  had  left  no  rights  to 
themselves.  The  people,  says  Hobbes,  have  no  right  to 
rise  against  the  sovereign.  The  sovereign  therefore 
possesses  unlimited  power,  and,  however  arbitrarily  that 
power  is  exercised,  the  i)eople  must  obey. 

• 

In  his  desire  to  support  absolutism  Hobbes  entirely 
fails  to  recognise  wdiat  we  now  call  political  sovereignty, 
criticism  -^^  ^^^®®  *  theory  of  legal  sovereignty  which, 
Theor******   ^  **^^'  ^*  perfectly  correct,  but  he  does  not 

^'^^  recognise  that  the  will  of  the  state  is  not  the 
will  of  an  individual  ruler.  Instead  of  being  completely 
independent  of  the  people,  the  ruler  is,  proi)erly 
regarded,  the  ^gent  of  the  people.  The  people  may 
indeed  give  him  a  legal  status,  but  that  legal  status  does 
not  empower  a  ruler  to  oppress  the  people  irrespective  of 
all  moral  rights.  As  Locke  pointed  out  afterwards, 
civil  society  exisits  for  the  common  gpod,  and,  if  that 
purpose  is  defeated  by  a  ruler,  the  society  may  change 
the  ruler.  Changing  a  ruler  does  not  mean  the  abolition 
of  civil  society.  The  state  is  more  than  government  and 
the  state*will  more  than  the  will  of  an  individual. 
Hobbes  does  not  recognise  the  difference  between  state 
and  government;  in  fact  as  we  have  already  seeny  the  so     | 
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far  confuses  th^m  as  to  say  tliat  tlie  state  is  dissolved 
with  a  death  of  a  ruler. 

The  theory  of  John    Locke    is    given    in    his    Two 
Treatises  of  Civil  Government^  published  in  1690,  two 
years   after  the  English  Bevolution.     It  is 
«.Miia.  important  to  not(3  the  historical  background  of 

bom  Hobbes's  and  Locke's  theorjLes.    Hobbes, 
impressed  by  the  miseries  of  the  great  Bebellion^  argued 
on  the  basis  of  the  social  contract  for    a,   system    of 
absolute  monarchy.     Locke,  on,  ihe  same  basis,  tried  to 
justify  the  deposition  of  James  Il^^and  the  establishment 
CI  constitutional  gOTemment.     Locke  •  starts  with  the 
idea  of  a  state  of  nature  which,  he  considers,  was  a  state 
of   equality  and   freedom.     In   the  state  6f  nature  men 
were  subject  to   the  law   of  nature,   which  constituted 
certain  rights  over    life    and    property.     The    state    of 
nature    was    not,    as    Hobbes    held,  a  state  of  war  and 
misery.    It  was  a  state  of  insecurity,  because,  although 
rights  did  exists  there  =  >vas  no'  impartial  or  final  arbiter 
to  protect  the  individual  in  th^  .enjoyment  of  his  rights. 
3B'or  this  reason,  men  agreed  to  resign  tp  a  ruling  authorit 
juflt    so    much    of    their    rights    as    was  ^cessary  to 
secure  their  .ends.    The  state  was  thus  created  to  protect 
certain    rights    already    in    existence.     The  individual 
surrendered  certain  rights  to  secure  his  remaining  rights 
and  Liberties.     These  individuals  could  not  invest  their 
rulers  with  unlimited  rights  over  life  and  property,  for 
they  had  not  possessed  such  rights  themselves.  *  And,  as 
Locke  says^  it  is  not  reasonable    to    suppose    that    the 
individuals  would  resign  .more  of  their  rights  than  was 
actually  necessary  to  secure  the  benefits  of  civil  society. 
The  sovereign  therefpre  could  not,  as  Hobbes  said,  be 
unlimited.    The    sovereign    cpujd  .claim    only    limited 
authority.    If  he  betrayed  his  trust  he  cowid  lawfully  be 
deposed*    The  people  in  such  a  case  could  resume  ^eix 
original  Eberty  and  establish  a  new  form  of  government. 
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JLod^^i'a^  thjaory  4a  a  tbeoFetioal  iustiificatuou  of  aon«ii- 
tutional  goyernment.     He  repres^ts:  a  great  iMlva^0e  in 

political  thought.  By  showing  that .  the 
critioitm^  sovereign  (or  ritl^i^)  is  n<)t  independent  oi 
Theory.   *     the 'people  ia  ^111' his  actions  "he  gives  us  the 

fundamentally  inipoi'taht'  distinction  of  state 
and, government.  Hobbes,  as  we  have  seen,  identified 
the  one  with  the  other.  Where  Lock^  errs  is  in  hi» 
failure  to '  reeogtiise  flitttth^' ruler  may  quite  legi^lly 
oppress- a  people.  Hdbbes  <}eolerred  that  the  sovereigB 
could'  not  aot  illegally,  and  so  far  as  the  soxrefrm^A 
ocoupies  a  legal  pasition  virhdch  says  ke  oaimat  «ot 
illegidly,  tihia- is  perfectly  troe.  A  .peaple :  rmaF'  b* 
oppressed,  by  the  sovereign  legii^lly  ^i^pugh,  if  .Jite 
law  eDAbl9S:.the  tsovereign^to  apiPira&s  them;  an4  tl^^eir 
right  to  depose  the.  sovereign  does  not  arise  from  tke 
sovereign's  Ipgal, position.  ^  They  may,  however,  have  a 
moral  rjight  to  depose  him.  What  Hobbes  does  not 
recognise,  and  what  Locke  does  recognise,  is  that  there 
is  a  power  behind  the  throne,  that  the  exercise  cs? 
sovereignty  depends  ultimately  on  the  will  of  the  people 
to  obey.  The  sovereignty  of  the-  srtate  ia  not  the 
sovereignty  of  a  ruler.  The  will  of  the  starte  may  Ikait 
the  will'  and  actions  of  a  ruler.  Thu^  Hobbes  oenftisect 
the  stiite  and  king,  'but  Locke  did  not  reiao^gnise  the  ivH 
bearings  of  legal  sovereignty.  To  use  our  modern 
terminology,  Hobbes  gives  a  tlieory  erf  leigaLsovereifiriity 
without  recogoiiaiiig  the  existeli^e^aiHl  power  of  political 
soverejgi^ty ;  liocke  reoogni^  th^  iorpe  of  political 
sovereignty  but  .does  not  give  aclequate  recognition  to 

legal  sovereignty.  ^  .         .  . .  , 

The  theory  of  Rousseau  is  contained  in  his  Social 
Contract  published  in  1762.  '  Housseau  tries  to  comlbine 
the  tiheories  of  Hobbes  and  Locke.  'He  seta 
«0utM«if,  ^^^  ^^  harmonise  the  atsclute  authority  of  the 
sovereign  with  the  absolute  f^eStoi  of  fliie  citieen.  H3« 
purpose,  as  he  sarid  himself,  »was  "to'  fiwd  a  •ferm  of 
asMciatbn  whioh  may  defend  and  pvoteot,  with  fAe 
whole  force  of  ihe  community,  the  persofi  and  prtperty 
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of  each  assooiafte  br  oitis^iLf  iind,  by  laeansiof  .wltich!,  >^a<^ 
uniting  wi'lh  aU*,  may  neveirthelefifiiob^y  'anl^JbipaneUaacI! 
remain  as  free  as  -befoiDeJ^'     Tke  tatartingirpoini^iabi^ 
theory  ib* 4 -state  of  nature,  vifhueli  lie  says,  was  idyQid. 
It  was  the  }ia;ppi^i§t  >peiiod>'o>i  buman  lsf0.    £bqIi>  0iie, 
uEsophii^ticartbed'  ahd-  Ste^  'f roi»  •  social  lawfe  and   itotitut- 
ions,  was  aWe-itO'  sre^k  aild  seotare,  (his>tOwn  hs^ppinQS^. 
The  state  of  ilatuve  w^  ddeal,  and  theneaorer  we  are  to 
that  dt«ti3  HIm'  btitter  >f or ^s.     With  tbe  growth  rof  popula- 
tion, horwr^ver,  man  wai  forced  into  cii?il --soiBety.    JSe 
bad  to  give  up  his  naturarfreedom.-    V  Maa  is  bom  ftee/^ 
he    says    iir 'a 'historie  passage,  "  hut  is  evei^y where  in 
chains/^*     Oiril  tfreedom  was  substituited • 'f or  juatuval 
freedbm'bya  sooial  ecnviraot.     This  eonrtntotis^nadi^^hF 
the  individtials  of"  the  commuiiil^  ki  sack  a  way.  that 
eveny  indiTiduial  ^^  gives  iivicotaimon.kb  peFsoai/aiiiid  all  his 
power  linder  the  supreme  direotion- of  jUiei.  general  will 
and  receives  agadn^  efiftch  xti^mbec^asindaviBitile  paort  of  the 
whole/^     The  individual  gives  kdanseliw)  >to  the  QOikfarx>l 
of  all,  'but  ni^t'to  a'paytiouku-^perjon.    •Omeioomrmyaiirt^^ 
not  the'tulfer;'^s  <Hobbes  hdfl,  -receivesitlite^.soveiMttgnty. 
The    sovereignty    of  th^  4X)nKmunity  isiinaldenslble  ;a^d 
indivisible .     "Hie  ^'^  jmum,' ' « thai  is , .  govemmeDit,  is .  only 
a  suboi-dyiAte  acftiMcmty,  or  /semioit.     The-  mikbig>.  powisr 
or  govemmeti't  is  only  a  >comnii'ssion :    it   eafetcisesi  its 
power  in  virtue  of  the  sovexeignty  of  the  peoiple/and  flie 
people   can  limit,  modify  or  •'lake  it  awayias^it  ^idshes. 
The  government   wields  ithe   eixectttive   power-  buf  ^tha 
•legislative  p^jw^r  renfcain«(  with  the:<p^oplei    :When>  ihe 
people  asisemble  togertbet^  th^yTesmne  full  iX)ower  and 
the -"  pTi»^0'"  is  duspend^d-froin  his  finnctioms;. 

In  this' Wy  Rousseau  tries*  jtor^oiioile  the  absolurte 
Dufliority  otf  the  whole  with  the  iabsolute  f reeidom  of  rflie 

parts.  Thus,  if  an  individual  supers  the  death 
nauuttui'jr'  penalty  for. his  misdeeds,  he  isreaily  a  oon- 
TWpryT    ,  *«eHtiilg'  party  io  hid  own  execi»tion,.for  ibe  is 

part  of  the  soviireigiity  whicjh  made  ifliiB  'la(w 
which  oondemned  him.  The  oentral  idea  in  Reues^au's 
theory  18  14^  doctrine  of  the  general  ^11,   a  dpotrin^ 
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whicli',  more  than  any  other  single  doctrine,  has  moulded 
modem  political  thought.  The  legislative  power  always 
))^longi^(io  the  people ;  only  that  law  is  a  real  law  wl^ich 
is  in  accordance  with  the  generalwill.  This  gexiercd  will 
<wlLich  is  to  be  distinguished  from  the  will  of  all,  or 
individual  wills)  can  be  expressed  i  only  in  a  mass 
meeting  of  the  people.  A  repsesentative .  assembly 
cannot  adequately  voice  it.  Bepreaentative  assemblie:^ 
once  elected  become  the  masters,  not,  as  ihf^  should  be. 
the  servants  of  the  people.  The  true  sovereign  is  the 
totality  of  the'  people.  ''As.  nature  giv^s  a  man 
absolute  power  over  his  members,"  he  says^  ^^the  social 
contract  gives  to  the  body  politic  absolute  power  over  its 
members ;  and  it  is  this  same  power^  which,  directed  by 
thfe  general  wiil;  bears  the  name  of  soverQigi^ty.'! 

The  obvious  difficulty  of  this  is  that  only  unanimity, 
which  in>  practice  is  impossible  to  secure,  could  make  a 
Idw'v^lid.  Bonsseau,  however,  says  that  the  general 
wHl<i8  ndt  necessarily  the^unanimous.  will  of  the  citizens. 
Abdoltfte  unanimity  is  necessary  only  for.  the  .original 
contract.  After  the  state  is  established  consent  is 
implied  in  the  fact  of  residence.  ''To  dwell  iJi  •*» 
territory/'  he  says,  *'is  to  submiii  to  its  government. " 
Within- the  state  a  majority  is  suffiieitot  to  muak^^a  law 
valid.  The  general  will  (which  he  says,  always  wills  the 
>o6immon  good)  isi  the  criterion. 

.  Just  as  Hobbes's  theory  supports  absolutism/  and 
Locke  upholds  constitutional  government  Bpiisse;^u's 
thJeoryii^pports  popular  sovereignty.  BousseaU's  chief 
merit  lies  in  imaking  clear  the  distinction  between  the  state 
and  government,  but  he  goes  to  extremes  in  making  the 
6tate«will  equivalent  to  popular  demands.  The,  general 
will,' whkh  always  Wills  the  public  good,  ia.not,  as  he 
makes  it,  eq[Uiv^lent  to  the  decision  of  the  majority  of 
the^  people.  Jn  his  desire  to  establish  a  sound  enou^Ii 
"theory,  he  goes  so  far  that  he  completely  destroys,^  the 
liability  of  g<ovdmment.  Government  in;  his  view, 
exeludes  the  legislative  function .  It  is  purely  executive  - 
itisimply  cs^itSes  out  orders.     It  cannot  mak^  laws,  {.«., 
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express  tthe  will  of  the  state,  and  it  is  liable  to  inataQt. 
dissolution  when  the  people  assemble^  in  a  sovereifiri^. 
body.  But  government  includes  the  legislative  as., well 
as  the  executive. 

Like  Hobbes^  Rousseau  advocates  absolute^  ii^alien- 
able  sovereignty.  Hobbes  says  it  belongs  to  thie  xuler ; 
Bousseau  to  the  people.  Like  Locke,  Bpusseau  recog- 
nises the  distinction  between  the  ruler  and  the  power 
behind  the  ruler,  or  between  legal  and  political 
sovereignty.  Locke,  however,  regards  as  legal  all  acts- 
made  by  the  government  except  those  which  violate  the 
rights  of  the  individual.  Tne  people  reserve  certain 
powers  for  use  in  cases  of  necessity.  Jn  Rousseau's 
theory  all  laws  depend  on  the  general  will,  which  can  be 
expressed  only  in  a  general  assembly  of  the  people.  The 
people  are  continually  sovereign ;  they  do  not  exercise 
sovereignty  in  cases  of  emergency  only. 

The  Social  Contract  Theory  reached  its  high-water 
mark  in  Bousseau.  The  historical  commentary  on  his^ 
theory  is  found  in  the  French  Revolution, 
Rousseau,  which  was  a  practical  application  of  an* 
extreme  theory  of  the  sovereignty  of  the 
people.  After  Rousseau  the  theory  gradvially  died  out. 
The  theory,  as  one  writer  puts  it,  "faded  away  in  the 
dim  light  of  German  metaphysics.'* 

Kant  and  Fichte,  the  Gennan  philosophers,  each  gave 

a    distinctiore    setting,  to   the   theory.     Eknt  regards^ 

it  not  as  a  historical  fact  but  as  an  "  idea 

^K  Art  ^^_ 

of- Reason.''  The  Contract,  he  says,  may, 
be  looked  on  as  *^the  coalition,  of  all  the  private 
and  particular  wills  of  a .  peepiLe  into  one  common 
and  public  will,  having  a  purely  juridical  legis- 
lation as  its  end."  .It  is  unnecessary,  he  says,  to  pre- 
suppose the  Contract  as  an  historical  faoi!.  It  has,.how-' 
ever,  practical  reality,  for  "it  ought  to  bind  every 
legislator^  by  the  condition  that  he  shall  enact  such  laws- 
as  might  have  arisen  from  the  united  will  of  a  whol^ 
people,  and  it  will  likewise  be  binding  upon  every 
subject  in  so  far  as  he  will  be  a  citizen  so  that  he  shall 
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,'  rer^^trd  the  law  a?  if  he  had  ooiisen*ted  to  it  of  hia  ovru 

I  will!"    The  Contrai^yt  is  thus*  the  criterion  of  the  juBtaess 

df  law;    If  it  is~iinp(!«*siblfe'  that  the  whole  people  could 

'  have  consented  then  the  law  is     unjust.     A    law,    for 

exanl^Ie,  ^establishing  certain  birtht-pi^ilegfte.  would  be 

unjust  accoitling  ia  this  standard  of  judgment. 

Fichte,.  Eaiit's  disciple,  just  as  in  many  resjiects  Xant 
was  Rousseau's  dJLscijple,. carries  tb,e  theory  to  its  utmost 
§n  Mb  liiiiits.  3.icl^t^  (tKough  kis  opinions  did  not 

'  .  ,.  rejoaj^pi  uniform  throughout  liis  life)  says  thai 
as  man  is  subject  to,  .th^  njoral  law  alone,  he  can 
terminate)  <(iie  eontyact  at  will.  Everj^  man,  therefoi^, 
can  take  himjseM  away  from  tjie  civil'  society  of  v^hich  he  ' 
is  a  party  by  tlie  original  contract^  The  same  right 
applies-  to  any  party  of  men.  Fichte  allows  the  most 
fcxtreme  form  of  secession,  for,  he  says,  what  belongs  to  a 
smaller. number  of  men  logically  belongs  to  a  greater 
numbfw.  The>  riglift  of  secession  oi  course  passes  into 
the  righ4;  of  revolution.  Fichte  later  changed  his  views 
from  this»  extreme  individualism. 

It  is  natural  that  the  idea  of  consent   in   the  Social 

Contract  Theory  should  hare  appealed  to  the  makers  of 

the    American     constitution.    The    War    of 

m  r  oa.  jj^dependence  had  been  fought  on  thatrground, 

and,    not    unnaturally,    tho    Social    Contradt    appears 

in  the  preamble  to  the    Declaration    of    Independ^mce. 

The    ideas    of    Rousseau    in    particular    appealed     to 

the    Americans,    and    these    are    traceable    in    almost 

every      American    <  conBtitiition      drawn    up    at    that 

time.    In  tHfcf  constitutidH  of    STfew    Hampshire    it     is 

stated    that    ''all    m^h    ate    born    equally    fi^ee    and 

independent.      'therefore     all^    government    of     ri^ht 

cViginates-  from  the  people^  is  founded  in  ooa^ent,  and 

instituted  for  the  general  good.*'     In  the  often*quotecl 

constittitlon  of  Masdachnssets  the  contract  is  definitely 

accepted.     "  The  body  politic,'*  it  says,  ''is  foMied  bv 

a  voluntary  asBdcIation  of  individuals.    It    i^   a    s^ial 

conapact;  by  whtch'fh^  whcfle  p^oplfe  o^oveliants  with  each 
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cdk^jk  and' each  oitisei^  w*ith  the  whole  people^  i;hat  all 
riiall  he  govterned  by  certain^  laws  for  liie  general  good/* 

Ttef  contract  idleat  is  also  voiced  by  the  early  American 
writes- — 9\lch'  as  Jefferson  and  Madisdri,  but  .  there  is 
rothing*  particniariy  nt)tewoii:hy  iii  their  presentation  of 
the  theory. 

In  the  nineteenth  ctentuiy  the  theory  gradually  died. 
The  causes  <yf*itA*  death  Trere — 

1.  Tkerise  of  the  historical  spirit  in  Political  8oie&<>s, 
marMing  a  change  in  the  mental  attitude  'of  the  tiigiie 

ftom  speculative  to  positjlVe.  Montesquieu, 
tii!r*Thoory.  ^^^    Fi'ench     writer,  was  the  leader  of  thirf 

schdol.  His  Spirit' of  the  Laibs,  published  in 
1748,  is  one  of  the  most  epOch  making  books  in  the 
history  of  Political  Science,  though  it  failed  to  have 
immediate  effect  on  his  contemporaries.'  Montesquieu, 
in  sKaTp  contrast 'to  the  writ  ci*s  of  his  time,  who  started 
from  nature  to  pro^re  their  fVeories,  adopted  history  and 
observation,  with  generalisations  driewv^n  .therefrom,  as 
his  method.  Butke;  in  England,  used  this  method  with 
great  effect  againsi;  Housse^u.  !.  ' 

2.  Darwjn  and  theory  of  evolution.  -This  theory, 
applied  first  to  thepHnt  and  animal, '  gradually  sixffused 
all  departments  of  tho\ight  and  enquiry:  At  the  present 
moment  it  is  supreme,  and  Political  Science  Uke  every 
other  science,  is  interpreted  in  the  lig(ht  of  evolution. 

3.  The  replacement  ol  the  sound  elements  in  the 
theory  by  new  theories,  e.^.,  the  doctrijle  of  political 
sovereignty,  and  the  recognition  of  the  distinctibn 
between  state  and  government  on  which  the  doctrine  of 
political  sovereignty  rests. 

4'.     The  general  unsoundness  of  the  theory  itself. 

5.     Criticism  of  the  Social  Co?fT?.ACT  Theo^t. 

The  above  sketch  of  the  history  of  the  social  contract 
Hbteory  will'enaWe  the  student  to  appreciate  the  main 

points  of  criticistriii  to  which  it  iig  open.  Two 
tfi?*Ti!«ory.  tMngs  mtist  be  remembered : .  firiW;   that  the 

social  contract  theoiT  is  sometimes  regarded 
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as  an  (actual  historical  fact,  to  which  the  origin  of  Ihe 
state  is  ascribed;  second,  that  it  is  often  used  only  a» 
an  idea  either  to  interpret  current  constitutional  usage 
or  to  express  certain  fundamental  relations  existing  in 
political  life.  In  the  first  of  these  lies  the  chief  weak- 
ness of  the  theory ;  in  the  second  its  chief  strength. 

1.  As  an  historical  explanation  of  the  origin  of  society 
it  is  false.  Nothing  in  the  whole  range  of  histpry  shows 
critiflitmi  ^  stage  of  historical  development  such  as  the 
1.  It  it  theory  demands.     History  gives  no  example 

false.  ^^  ^  group  of  primitive  people,  without  any 

previous  political  knowledge  or  development,  meeting 
together  and  consciously  forming  an  agreement  like  the 
social  contract.    Ifot  only   so,  hut  to  assume  that  indivi- 
duals either  could  or  would  do  any  such  thing  presupposes 
either  a  knowledge  of  political  institutions  learnt  from 
somewhere  else,  or  a  fairly  highly  developed  social  consci- 
ousness inconsistent  with  the  ignorance  and  simplicity 
which  are  usually  q^ssociated  with  the  state   of  nature. 
Some  writers,  indeed,  suggest  what  seem  to  them  actual 
instances  of  contracts.    The  most  notable  is  that  drawn 
up  by  the"  English  emigrants  to  America  in  1620'.    **  We 
do/'  it  says,  "solemnly  and  mutually  in  the  presence 
of  God  and  one  another,  covenant  and  combine  ourselves 
together  into  a  civil  body  politic  for  our  better  ordering 
and  preservation."     Another  example  is  the  State   of 
California,  already  ;quoted  in  Bluntschli's  classification 
of  historical   origini?,      In  fact  most  of  the   American 
state  constitutions  are^  of  a  similar  type.    These,  how- 
ever, do  not  give  the  origin  of  the  state  as  such,  but  the 
origin  of  particular  states.   The  contracting  parties  were 
already  familiar  with  government ;  what  they  did  was 
to  institute  among  themselves  what  they  were  familiar 
with  under  different  conditions. 

Not  only  is  there  no  historical  evidence  of  a  social 
contract  as  the  origin  of  the  state,  but  what  evidence 
there  is  shows  ihat  a  contract  of  any  kind  was  unlikely. 
Research  has  shown  that  early  law  was  more  communal 
than  individual.     In   early  times   law   existed  not   for    | 
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individuals  but  for  families.     Sir  Henry  Maine  in  parti- 
cular points  this     out.     Early    laws,    he    says,    ^'are 

binding  not  on  individuals  but  on  families The 

movement  of  progressive  societies  has  been  uniform  in 
one  respect.  Through  all  its  course  it  has  been  distin- 
guished by  the  gradual  dissolution  of  family  dependency^ 
and  the  growth  of  individual  obligation  in  its  place. 
The  individual  has  been  steadily  substituted  for  thd 
family  as  the  unit  of  which  civil  laws  take  account.^ .  .:^ 
The  movement  has  been  from  one  of  status  to  one  of 
contract,'^  Though  history  does  not  give  us  an  absolute 
solution,  we  may  reasonably  argue  by  analogy  that  in  the 
period  preceding  that  of  which  Maine  speaks,  there  was 
still  less  individualism.  The  social  contract  theory, 
however,  spi^aks  of  individuals  making  contracts  foi 
individual  safety  and  the  security  of  property  for 
individuals, 

2.  The  whole  conception  of  the  state  of  nature  and 
natural  law  is  wrong.  The  social  contract  is  a 
mechanical,  artificial  explanation  of  the  origin 
tewiVts*^*'  of  civil  society.  The  state  is  in  the  proper 
Meaning.  sense  of  the  woicl  as  ^*  natural "  as  was  the 
supposed  ^^  natural ''  law.  (Tfatural  Law  is  a 
subject  which  requires  fuller  treatment,  and  it  receives 
such  in  the  chapter  on  Law.)  The  distinction  between 
nature  and  convention,  which  is  so  prominent  in  the 
Sophistic. philosophy,  and  underlies  the  whole  theory  of 
contract,  is  false.  Man  is  part  of  nature  and  his 
impulses  and  actions  are  as  natural  as  is  his  life  itself. 
Far  from  being  artificial,  the  state  Is,  the  very  express- 
ion of  man^s  nature.  The  state. depends  on  iftie  society  of 
man  who  by  nature  is  social,  or,  as  Aristotle  said,  is  a 
political  (or,  rather,  social)  animal.  No  better  refuta- 
tion of  the  social  contract  from  this  point  of  view  has 
ever  been  given  than  by  Plato  and  Aristotle. 

Plato  (in  the  Republic,  Books  I  and  II)  refutes  both 

the  Contract  and  Force  theories  in  the  same 

ways.     Two  of  the  characters  of  the  Repuilie, 

Thrasymachus  and  Glaucon,  contend   respectively   that 
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force  and  the  social  contract  are  tftie  bases  of  civil  society. 
Both,  says  Plato,  are  wrong.  The  state  is  a  growth,  not 
a  manufacture.  Its  origin  is  natural,  based  on  the  need 
that  man  has  for  his  fellow  members  of  society.  This 
mutual  need,  at  its  lowest  an  economic  need,  exists  from- 
the  beginning  of  man's  existence  and  is  part  of  his 
human  nature.  Men  do  not  make  a  bargain  consdiously : 
the  agreement  exists  because  of  their  nature.  No  man  is 
self-sufficient :  of  necessity  he  depends  on  his  £ellow-men. 
This  does  not  mean  that  civil  society  is  merely  utili- 
tarian. Justice  does  not  exist  for  self-interest :  it  is  the 
expression  of  the  true  nature  of  man.  It  is  the  inner 
relation  which  makes  civil  society  a  true  unity. 

The  arguments  of  the  Republic  are  brought  out  more 
clearly  in  the  Protagoras  where  Plato  illustrates 
his  meaning  by  a  myth.  Men  in  their  earliest  state 
lived  in  a  scattered  condition.  Gradually  they  gathered 
together  in  towns,  but  the  mere  fact  of  congregation  did 
not  improve  them,  as  they  had  no  form  of  government. 
Zeus  then  sent  his  messanger,  Hermes,  to  distribute 
justice  and  reverence,  the  two  bonds  of  civil  society, 
among  them.  Zeus  ordered  Hermes  to  distribute  these 
not  to  a  few,  as  the  arts  were  distributed,  but  to  every 
man. 

Aristotle,  like  Plato,  his  master,  combated  the  idea 
that  the  state  was  mechanical  or  artificial.  The  state, 
Arst  tie  ^®  says,  is  a  type  of  life,  necessary  for  life. 
Nature,  he  says,  always  seeks  some  end,  and 
the  end  is  the  good  life.  This  good  life  is  the  final  cause 
of  the  state,  man's  need  being  the  efficient  cause.  The 
state  arises  from  the  needs  of  life  and  continues  to  exist 
for  the  sake  of  good  life.  Nature  therefore  intended 
man  to  live  in  a  state  from  the  very  beginning,  and  for 
this  reason  man  was  given  the  power  of  speech.  Tlic 
true  nature  of  a  thing  is  its  full  development.  The  state 
is  the  final  point  of  development  in  a  series  stretching^ 
from  the  household,  joint  family  and  village  community. 
Just  as  the  household  or  faniilv  is  natural  so  is  the  state. 
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The  positions  taken  up  by  Plato  and  Aristotle  are 
substantially  those  adopted  to-day,  though  we  make  a 
distinction,  not  given  by  i-hem,  between  the  state  and 
society.  The  Sophistic  contrast  between  nature  and 
convention  which  troubled  Plato  and  Aristotle  has  lost 
its  point  in  the  modem  world.  We  no  longer  contrast 
the  two,  although  we  often  contrast  nature  with  society 
as  a  whole. 

3.  On  an  appreciation  of  the  nature-conventioa 
fallacy  depends  the  understanding  of   another  point  of 

criticism,  that  the  theory  is  illogical.  Liberty 
mogieal.        cannot  exist  in  the  state  of  nature.    Liberty 

implies  rights,  and  rights  arise  not  from 
physical  force  btit  from  the  common  consciousness  of 
common  well-being.  Bights  imply  duties:  the  two 
terms  are  correlative.  If  I  consider  I  have  a  right  to  da 
such  and  such,  I  must  concede  the  same  right  to  others, 
and  why  both  my  neighbour  and  I  agree  in  this  is  that 
we  are  both  conscious  that  it  is  necessary  for  the  common 
welfare.  In  the  state  of  nature  the  only  right  is  force :' 
there  is  no  such  things  as  duty,  except  the  duty  of 
self-preservation.  The  physical  or  brute  force  of  the 
state  of  nature  is  not  a  bond  of  society:  it  is  only  a 
personal  weapon.  It  creates  no  rights  and  therefor« 
g-ives  no  liberty.  Law  is  the  condition  of  liberty.  The 
so-called  liberty  of  the  state  of  nature  is  really  license. 

4.  It  has  been  pointed  out,  too,  that  the  conditioiis 
of  a  contract  presuppose  a  system  ofi  law  to  support  it. 

There  must,  therefore,  be  the  will  of  a 
impossible,    community     behind     a    contract,     which  at 

once  ascribes  the  origin  of  the  state  to  some 
tiling  behind  the  contract,  i.e.,  common  will. 

5.  Bluntschli,  and  others,  point  out  that  the  contract 
theory  is  dangerous,  and,  as  evidence,  quote  the  intimate 

connexion  of  the  French  Revolution  with 
dangerous.     Rousseau.     The    theorjr   certainly   has    been 

used  to  establish  positions  dangerous  to  the 
stability  of  the  state.    To    the    superficial   observer  it 
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Dciight  appear  ectsily  that  tho  state  and  government  aie 
due  to  individual  caprice,  while  several  upholders  of  the 
theory  actually  encourage  revolution. 

Though  these  v/eaknesLes  exist  in  the     theory,     due 
credit  must  be  given  to  it  for  one  fundamental  truth. 

Civil  society  rests  on  the  consent,  not  of  the 
6.  Its  value,  ruler,  but  of  the  ruled.     By  bringing  out  thii 

the  theory  became  an  imporiiant  factor  in  the 
development  of  modern  democrapy.  It  served  a  usefui 
purpose  in  its  time  by  combating  the  claims  of  irrespon- 
sible rulers  and  class  privilege.  The  theory  of  Divine 
Eight  was  a  more  complete  instrument  of  absolutism 
than  the  Social  Contract  of  Hobbes.  The  chief  enemy 
to  the  Divine  Theory  was  the  Contract  Theory.  While  the 
the  former  gav6  Divine  Power  to  the  ruler,  leaving  cnly 
the  duty  of  implicit  obedience  to  the  ruled,  the  lattex 
brought  into  prominence  the  fact  that  the  state  and 
government  are  actually  founded  on  the  minds  of  the 
citizens  themselves. 


CHAPTER  IV. 

THE  ORIGIN  OF  THE  STATE— (^onfrf.) 

6.     The  Theory  of  Divine  Origin. 

The  central  idea  of  the  Theory  of  Divine  Origin  is  that 
the  state  was  founded  by  God.  The  type  of  state  in 
which  the  ruler  is  regarded  as  the  vice-regent 
of  God  (or,  to  Use  a  phrase  current  in  the  mediaeval 
literature  on  the  subject,  the  Vicar  of  God)  is  called 
a  theocratic  or  God-ruled  state.  The  Divine  theory 
takes  us  back  to  the  very  earliest  stages  of  political 
General  life.     Modem     research      has      shown      that 

Expian-  universally    among    early    peoples    the  rudi- 

*  **"'  mentary  forms  of  government  were  intimately 

connected  with  religion.  The  earliest  rulers  were  a  com- 
bination of  priest  and  king.  Their  powers  as  king 
depended  mainly  on  the  superstitious  dread  with  which 
the  people  regarded  their  priestly  position. 

The  best  repository  for  examples  of  the  theory  of 
Divine    origin     is    the     Old     Test€«nent,  where  God  is 

looked  on  as  the  immediate  source  of  royal 
Testament,     powers.  He  is  regarded  as  selecting,  anointing, 

dismissing,  and  even  slaying  kings.  He  is 
pleased  or  displeased  with  them :  their  policy  is  judged 
according  to  the  greater  policy  of  God.  The  king  in  the 
Jewish  state  was  "Ihe  agent  of  God  and  responsible  to 
God  alone.  The  early  history  of  the  Jews  not  only  give* 
no  trace  of  the  will  of  the  people  instituting  the  king, 
but  shows  the  unquestioning  acceptance  by  the  people  of 
the  theocratic  state. 

In  neither  Greece  nor  Rome  did  political  theory  run  in 
the  Jewish  channels.    Though  religion  was  not  divorced 

from  politics,  early  in  their  history  both  the 
and^ome.     Greeks  and  Romans  gave  a  definite  place  to 

the  will  of  the  citizen  in  political  institutions. 
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The  Greeks  considered  the  state  to  be  an  outgrowth  of 
man's  nature.  The  Soman  legend  of  the  foundation  of 
Borne,  while  not  omitting  religion,  said  that  the  people 
and  king  created  the  state.  The  blessings  of  th^  gods 
followed. 

The  idea  was  current  in  the  epic    ages     of    Sanskrit 
literature.       The  Mahahharata,  in  particular,  contains 

many  passages  whidh  either  express  or 
uterature.'^    suggest  the  divine  origin  of  the  state.     The 

idea  does  not  occur  to  any  marked  extent 
after  the  epic  age. 

With  the  advent  of  Christianity  the  Theory  of  Divine 
Origin   received  a   new  impetus.     For   many   centuries 

it  held  almost  undisputed  sway.  The  only 
Christian  counteracting  influences  were  the  theory  of 
Fatfiers.         Roman  Law,    which    regarded    the    people 

as  the  ultimate  source  of  law,  and  the 
Teutonic  ideas  of  popular  government.  The  Church 
Fathers  founded  their  theory  on  the  well-known 
saying  of  St.  Paul  (Eomans  X,  verses  1  and  2) — **Let 
every  soul  be  subject  unto  the  higher  powers;  for  there 
is  no  power  but  of  God :  the  powers  that  be  are 
ordained  of  God.  Whosoever  resisteth  the  power, 
resisteth  the  ordinance  of  God,  and  they  that  resist  shall 
receive  to   themselves   damnation." 

The  logical  result  was  a  purely  theocratic  doctrine. 
The  early  Church  Fathers  looked  on  government  as  an 
institution  founded  by  God  because  of  the  Pall  of  man. 
Before  the  Fall  man  lived  in  a  state  of  sinless  innocence, 
but  with  the  beginning  of  sin,  God  instituted  govern- 
ment. The  king  was  the  representative  of  God  and  in 
the  name  of  God  his  law  had  to  be  obeyed.  Two  of 
the  greatest  of  the  Fathers,  St.  Augustine  and  Pope 
Gregory  the  Great,  teach  that  the  reward  of  a 
good  people  is  a  good  ruler  and  the  punishment 
of  a  bad  people  a  bad  ruler.  [It  is  in  the 
work  of  Pope  Gregory  the  Great  that  the  later 
Fathers  found  most  of  their  authority.]  The 
Homan    lawyers    traced     the    authority    of  law  to  the 
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people:  Gregory  ascribes  it  to  God.  The  insistence  on 
the  divine  character  of  authority  by  the  Fathers  was  due 
to  three  causes :  first,  the  influence  of  the  Old  Testament, 
second,  the  necessity  for  the  abolition  of  disorder  in  the 
early  church  (the  divine  theory  proved  an  excellent  lever 
for  the  exercise  of  despotic  power  in  the  Church) ;  and 
third,  the  existence  of  two  powerful  bodies,  the  Church 
and  the  Empire.  The  cast  of  mediaeval  political  theory 
was  determined  mainly  by  the  last  of  these  causes. 

As  we  have  already  seen,  the  theory  of  the  Church 
writers  underwent  a  considerable  change  later.  The 
influence  of  Roman  Law  had  always  been  on  the  side  of 
the  will  of  the  people  as  a  determining  factor  in  political 
phenomena.  Teutonic  ideas  helped  in  the  same  direc- 
tion, and  the  later  ecclesiastics  began  to  make  a 
difference  between  the  "impulsive^*  cause  (in  Latin, 
causa  impulsivd)  or  the  remote  cause  (in  Latin,  causa 
remota) — both  of  which  were  God — and  the  immediate 
causOj  the  people.  This  distinction  favoured  the  growth 
of  the  social  contract,  in  which  a  place  was  definitely 
found  for  the  idea  of  consent. 

Both  the  Divine  Theory  and  the  Social  Contract 
Theory  were  used  for  more  than  one  purpose.  We 
have  seen  how  both  absolutism  and  popular 
Theory/"*  government  were  justified  by  the  Contract 
Theory.  Similarly  the  Divine  Theory  was 
used  for  various  purposes ;  in  fact,  its  use  as  an  explana- 
tion of  the  origin  of  the  stat^  was  secondary. 
One  of  the  best-known  uses  of  the  theory  was  the 
justification  of  absolutism.  There  is  no  place  for  the 
will  of  the  people  in  a  theory  which  regards 
the  king  as  the  vice-regent  of  God,  and  an 
agent  to  carry  out  His  orders.  The  theory  was 
used  as  a  bulwark  against  the  onrush  of  democratic  ideas. 
For  the  individual  to  set  himself  up  against  the 
king  was  equivalent  to  disobeying  divine  law,  or  com- 
mitting the  sin  of  sacrilege.  BoDh  before  and  after  the 
Reformation  the  theory  was  used  by  certain  ecclesiastics 
to  discredit  the  civil  power  as  compared  with  the  Church. 
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The  Church,  like  the  Empire,  had  become  a  vast  organis- 
ation with  wide  powers  and  possessions.  To  elevate 
religion  it  was  held  that  the  Church  received  its  power 
from  God,  whei^eas  the  state  was  a  purely  human  or 
worldly  organisation.  The  inference  was  that,  as  God 
was  superior  to  man,  so  was  the  Church  superior  to  the 
state. 

In  the  sixteenth  and  seventeeth  centuries  in  England, 
the  form  the  theory  took  was  the  Divine  Right  of  kings. 

That  theory  v/as   supported  not  only  by   the 
Si^Klng!?***   Stewart     kings    but     by     a     large  school  of 

thought.  Even  the  absolutism  which  Hobbes 
tried  to  justify  by  means  of  the  Social  Contract  was 
questioned  by  the  royalists  of  the  time.  Sir  Robert 
Jilmer,  for  example,  declared  that  Hobbes  was  wrong  in 
supposing  that  absolute  sovereignty  was  based  on  a 
contract.  No  such  contract  was  possible,  for  there  was 
never  a  condition  of  man  such  as  Hobbes  pictured  in  the 
state  of  nature.  Equality  never  existed,  for  when  God 
made  man.  He  made  Adam  master  over  Eve  and  Iflie 
children  bom  to  them.  Authority  was  founded  from  ifhe 
beginning  by  God  Himself.  God  is  the  Father  of  Men, 
and  from  His  Fatherhood  came  royalty,  and,  therefore, 
absolute  power. 

The  causes  of  the  decline  of  the  Divine  theory  were  (1) 
the  rise  of  the  Contract  Theory,  with  the  Emphasis  ii 
The  d  re  S^^^  ^^  consent  (2)  the  rise  to  supremacy  of 
of  the  the    temporal  as  distinct  from   the  spiritual 

theory.  power,  or,  in  other  words,  the  separation  of 

church  and  state;  and  (3)  the  actual  refutation  of  the 
absolutism  which  the  theory  supported  by  the  growth  of 
democracy.  Though  the  theory  as  an  active  influence  is 
dead,  it  is  still  current  in  the  popular  consciousness'  of 
to-day.  In  India  in  particular  we  are  familiar  with  tho 
religious  reverence  with  which  the  throne  is  resrarded, 
while  in  Germany  the  ex-Emperor  both  before  and  during 
the  war  often  expressed  the  theory  of  the  divinity  of 
kings  as  applied  to  himself. 
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The  chief  criticism  of  the  theory  is  given  in  the 
Criticism  EcclesiastiJtal  Polity  of  -Richard  Hooker, 
Reason  '  himself  an  ecclesiastic.  Revelation  (or 
^on.  "*"*'*'  E,eligion),  he  says,  is  concerned  with  matters 
of  Faith.  In  other  matters  man  has  Reason 
as  his  guide.  Modem  political  theory  leaves  to  religion 
the  decision  on  the  question  of  divine  intervention.  That 
Ghod  is  the  origin  of  or  intervenes  in  the  state  is  not  a 
political  but  a  religious  view.  The  modem  political 
scientist  regards  the  state  as  essentially  a  human 
institution,  organised  in  its  government  through 
human  agency.  It  comes  into  existence  when  a  number 
of  people  come  together  on  a  fixed  territory,  and, 
through  their  consciousness  of  common  ends,  organise 
themselves  politically.  ISTo  one  now  accepts  the 
originative  power  of  God  as  a  criterion  of  the  rightness 
or  wi!ongness  of  any  given  form  of  government.  To 
say  that  God  selects  this  or  that  inan  as  ruler  is 
contrary  to  experience  and  common  sense.  Monarchs 
conceivably  might  claim  certain  powers  or  qualitiea 
consequent  on  descent  from  a  remote  divine  ancestor; 
tut  it  would  be  very  difficult  to  establish  such  a  claim 
for  a  modern  president,  elec^ted  by  the  people. 

In  the  theory,  too,  as  in  the  Social  Contract  Theory 
is  an  element  of  danger.  In  a  theocratic  siiate  the 
oanatr-s  ruler  is  responsible  only  to  God.  Irrespon- 
of  the  sibility   to   human   opinion   might  well  be  a 

theory.  grave  danger  in  the  hands  of  an  irresponsible 

man.  Modern  research  has  shown  that  the  priest-king 
of  primitive  society  not  infrequently  used  his  divine 
status  to  cheat  and  oppress  his  people.  The  theory 
also  condemns  all  forms  of  government  except  the 
monarchical.  The  theory  was  responsible  largely  for 
the  ruin  of  absolute  monarchy.  It  was  the  "corrup- 
tion of  European  monarchy  in  the  seventeenth 
century."  The  responsibility  of  a  ruler  must  be  to 
man.  His  relations  to  God  must  be  his  own  private 
affair;  his  relations  to  man  are  public.  As  Bluntschli 
pointedly  remarks,    the   statesman    must    not,    in    the 
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belief  tliat  God  determines  the  destiny  of  nations  and 
states,  and  in  the  confidence  that  God  will  govern  well, 
**  tempt  God  and  shirk  his  own  responsibility." 

Even  from  the  religious  point  of  view  it  is  difficult 

to  justify  the  theory.     The     early     Christian     Fathers 

held  that  a  bad  ruler    is    given    by    God    to 

to^Reifgiion.    ^^^    as    a    punishment  for  their  sins.     It  is 

difficult  for  the  ordinary  mai^  to  regard  some 

of  the  rulers  of  the  world-  as  divine,  however  sinful  the 

people.     The    normal   man*s  view  would  be  that   such 

kings  were  living  examples  of  blasphemy.     If  or  does  it 

appear  from  history  that  evil  results  have  always  followed 

from  the  removal  of  kings. 

In  the  N-ew  Testament,  moreover,  there  is  as  much 
authority  against  the  Divint^  theory  as  for  it.     The  very 

phrase  "the  powers  that  be''  in  itself 
theory  not  ii^^plies  the  possibility  of  change  in  the 
supported  form  of  government.  But  the  best-known 
Testament!^  passage  is  that  on  which  the  separation   of 

Church  and  Stafce  is  founded — the  statement 
of  Christ's  *^  Render  unto  Caesar  the  things  that  are 
Caesar's  and  unto  God  the  things  that  are  God's."  This 
is  evidence  of  the  human  character  of  the  state  from  the 
very  fountain  head. 

The  Divine  theory  has  had  its  merits.  In  the  days 
when  the  terrible  nature  of  religious  law  appealed  to 
men  more  than  it  does  now  the  idea  of  divine 
Its  Merits.  origin  was  useful  as  a  factor  in  preserving 
soefety.^  order.  However  mistaken  or  unscrupulous 
the  theory  was  it  at  least  deserves  credit  for 
the  prevention  of  anarchy.  The  strong  arm  of  the 
Church  did  much  in  the  Daik  Ages  towards  the  security 
of  person,  property  and  government. 

The  theory,  again,  is  an  emblem    of    an     undoubted 
historical  fact.     Early  political    and    religious    institu- 
tions were    so   closely    connected    that   it    is 
i»f  value!'     ^^*  possible  to     describe     them     separately. 
The  earliest  ruler  was  a  mixture  of  priest  (or 
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magician)  and  king.  His  power  as  king  depended 
mainly  on  his  position  as  priest,  a  position  which 
allowed  scope  for  various  kinds  of  cruelty  and  decep- 
tion. 

The  theory,  again,  explains  many  modem  survivals 
of  the  close  connection  between  religion  and  the  state. 
All  great  state  functions  are  to-day  accom- 
8urv%?s"fn  panied  by  a  considerable  amount  of  rel- 
mliture.  igious  ceremony.  Kings  are  still  crowned  by 
religious  men  with  religious  rites.  Several 
states  are  still  definitely  religious  states — as  Turkey. 
State  or  "  established ''  churches,  some  of  which  receive 
support  from  the  public  funds,  are  still  recognised. 
Ecclesiastics  still,  as  in  the  British  House  of  Lords^ 
in  virtue  of  their  offices,  take  part   in  law-making. 

The  chief  merit  of  the  theory,  however,  is  not  in 
religion  as  such  but  in  the  close  connection  of  religion 
and  morality.  To  regard  the  state  as  the 
Its  em- '  work  of  God  is  to  give  it  a  high  moral 
JmoriiMaof  status,  to  make  it  something  which  the 
the  state.  citizen  may  revere  and  support, 
something  which  he  may  regard  as  the  per- 
fection of  human  life.  The  law  of  the  state  does  not 
cover  the  field  of  morality.  Morality  deals  with  inten- 
tions and  motives;  law  deals  with  external  actions.  The 
state  deals  wih  these  outward  actions  only,  but  its  end 
must  essentially  be  a  moral  end,  and  to  regard  it  as  the 
creation  of  the  all- wise  and  all-good  God  brings  into 
prominence  this  central  fact  of  its  being. 

To  use  the  theory  as  many  have  done  to  bolster  up 
force  and  authority  in  the  name  of  divine  authoriy, 
however,  shows  how  from  w];tat  in  itself  may  be  per- 
fectly harmless,  very  harmfal  results  may  follow.  In  this 
respect  the  theory  is  essentially  the  same  as  the  Force 
theory.  The  strength  of  both  the  Divine  and  Force 
theories  lies  in  their  emphasising  one  aspect  of  force — 
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moral  force.  I£  the  theory  meant  simply  that,  as  one 
of  the  later  Church  writers  said,  God  is  a  ''remote'' 
cause,  that  God  simply  implanted  the  social  instinct 
^rmong  men,  there  would  he  little  harm  in  it.  What 
Political  Science  demands  is  that  political  institutions 
should  be  regarded  as  purely  human  creations. 

,   7.     The  Theory  of  Force. 

The  Theory  of  Force  states  that  civil  society  originated 
in  the  subjugation  of  the  weaker  by  the  stronger.     In 
the     early    stages    of    the    development    of 
of^tSr*"^      mankind  it    implies     that     those     physically 
theory.  stronger  captured    or   enslaved    the    weaker. 

This  was  true  not  only  of  individucJs  but  of 
tribes  and  clans.  From  the  more  rudimentary  political 
organisations  it  spread  in  successive  steps  to  the 
more  advanced.  Finally  kingdoms  and  empires 
fought  against  each  other  and  survived  or  died  according 
to  their  strength. 

The   Force    theory,    like    the   other   theories    already 
examined,    has    been    employed    as    the    support      of 
diverse  contentions.     Some     of    the     Church 
Uses  of  the   Fathers,  in  order   to    discredit    the    state    as 
theory.  compared  with  the  church,  which,  they  said, 

was  founded  by  God,  argued  that 'the  state 
was  the  result  of  brute  force.  The  Force  theory  has  also 
been  used  by  writers  of  the  individualist  school  to  prove 
that  it  is  in  the  nature  of  society  that  the  stronger  should 
prevail'  against  the  weaker.  From  this  they  try  to 
demonstrate  that  there  should  be  no  regulation  of  com- 
petition in  industry.  The  most  productive  system  is 
that  which  gives  the  most  unrestricted  scope  for  indivi- 
dual efforts.  The  opposite  school  of  thought,  socialism, 
uses  the  theory  for  exactly  the  opposite  purpose.  The 
present  system  of  industrial  organisation,  say  certain 
socialists,  is  the  result  of  the  improper  use  of  force.  The 
state  is  the  outcome  of  the  exploitation  of  the  weaker 
by  the   stronger.      This    foT'ce,    the   origin    of    all   civil 
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society,  lias  continued  till  at  the  present  stage  one  part 
of  the  community  robs  the  other  of  its  just  reward. 
Government  is  force  organised  so  as  to  keep  the 
working  classes  in  check.  The  object  of  the  socialist  is 
to  prove  tiie  justice  of  the  worker's  claim  to  a  largei 
fihare  of  what  he  produces. 

The  Theory  ofl  Force  was  widely  adopted  by  writers 
in  Germany  before  the  war.     Their  chief  object  was  to 

educate  the  people  in  ideas  of  world  domina- 
Germany!^"     tion  by  Germany.      Treitschke,  the  Prussian 

historian,  puts  power  or  force  in  the  forefront 
of  his  definition  of  the  state.  ^^The  state,"  he  says, 
"is  the  public  power  of  offence  and  defence,  i)he  first 
task  of  which  is  the  making  of  war  and  the  administra- 
tion of  justice.''  General  von  Bemhardi,  another  modern 
German  writer,  says  that  war  is  a  biological  necessity 
of  the  first  importance  and  the  aspiration  for  peace  is 
directly  antagonistic  to  the  first  principle  of  life. 
Struggle  is  a  universal  law  of  nature,  and  the  instinct 
of  self-preservation  which  leads  to  struggle  is  the  natural 
condition  of  existence.  "  The  first  and  paramount  law," 
he  says,  "  is  Hhe  assertion  of  one's  own  independent 
existence,"  and  from  this  he  proceeds  to  argue  that  the 
right  of  conquest  is  justifiable.  "  Might  is  the  supreme 
right,  and  the  dispute  as  to  what  is  right  is  decided  by 
the  arbitrament  of  war.  War  gives  a  biologically  just 
decision,  since  its  decisions  rest  on  the  very  nature  of 
things." 

The  Force  theory  contains  a  considerable  amount  of 

truth.     Force  is  an  essential  element  in  the  state :  it  is 

Gritioitmi      necessary     both     internally     and  externally. 

''©■••^  ^   .     Internally     the     state    requires  force  for  the 

the  state.'      preservation  of  its    unity  against  disruptive 

elements.     The     relation     of     command    and 

obedience  necessary  to  government  implies  the  existence 

of  force.     Externally  a  state  requires    force     to     repel 

aggression.     To  set  up  force,  however,  as  an  explanation 

of  the  origin  of  the  state,  and  as  a  justification  of  its 

action,  is  wrong. 
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The     Social     Contract    and    Divine  theories  err  in  a 
similar  way.     The  Social  Contract    as    used    by    some 

writers,  justifies  the  most  absolute  form  of 
force'  and  government,  and  gives  no  place  to  resistance. 
brute  foroe.   The    same     is     true    of     the     Divine  theor3^ 

Force  may  mean  either  that  might  is  right, 
that  physical,  brute  strength  is  the  determining  factor 
in  state  development,  or  that  will  or  moral  force  is  the 
basis  of  the  state.  The  former,  physical  force,  is  not  a 
permanent  basis  of  a  state;  the  latter,  moral  force  is. 
Might  without  right  can  at  best  be  only  temporary; 
might  with  right  is  a  permanent  basis  for  the  state. 
Force  does  not  create  rights;  rights,  like  the  state,  are 
founded  in  the  common  consciousness  of  common  ends*. 
Mere  brute  force  simply  means  despotism,  violence  and 
revolution,  with  no  rights,  save  the  rights  of  the 
physically  stronger.  True  force,  that  is,  moral  force  is 
the  permanent  foundation  of  the  state.  Might  without 
right  lasts  only  so  long  as  the  might  lasts;  might  with 
right  is  as  lasting  as  the  human  minds  on  which  it 
depends. 

One  aspect    of    the     force     theory  requires  particular 
attention.       Bernhardi,   we  have  seen,   afgues  that  the 

exercise  of  force  is  essential  from  the  very 
Ihe^tmest.     iiature  of  society.     Struggle,  leading  to   the 

survival  of  the  fittest,  he  says,  is  a  natural 
law.  Sir  Henry  Maine  expresses  similar  sentiments 
when  he  speaks  of  "  beneficent  private  war,  which 
makes  one  man  strive  to  climb  on  the  shoulders  of 
another  and  remain  there  through  the  law  of  the 
survival  of  the  fittest."  Herbert  Spencer  continually 
voices  liie  same  viewg.  He  speaks  of  the  beneficent 
working  of  the  "  survival  of  the  fittest,"  and  he  declaims 
against  our  modern  legislators  who  pass  laws  to  protect 
weak  or  unsuccessful  members  of  society  who,  without 
their  interference,  would  naturally  go  to  the  wall. 

To  discuss  this  question  would  mean  a  full  analysis 
of  the  application  of  the  theory  of  evolution  to  society, 


POLITICAL  SCIENCE.  95 

it  task     which    cannot     be     undertaken  here.     Certain 
salient  facts  may  be  brought  before  the  student. 

The  word  "  fittest "  in  the  phrase  "  survival  of  the 
fittest" — ^the  core  of  the  evolutionist  position — ^means, 
as  Huxley  says;  the  survival  of  those  best 
""FfttiSf.'^*  fitted  to  cope  with  environment  in  order  to 
survive  and  breed.  As  Professor  Marshall 
says,  the  survival  of  the  fittest  means  the  survival  not  of 
the  man  who  does  most  good  to  his  environment  but  of 
the  one  who  derives  most  from  the  environment.  In 
society  the  circumstances  are  so  varied  and  complex 
that  the  meaning  of  fittest  is  by  no  means  uniform. 
Among  both  animals  and  men  the  fittest  may  not  be  the 
physically  strongest.  In  the  struggle  for  food,  for 
exaniple,  physical  strength  may  be  worsted  by  cunning, 
or  the  strongest  may  not  survive  in  ^n  environment 
where  the  puny  may  more  easily  find  food  and  avoid 
enemies.  What  is  true  of  individuals  is  true  of  groups 
of  individuals  in  society,  or  of  races.  The  actually 
strongest  may  not  survive,  or  they  survive  only  in  the 
sense  that  the  word  ''strongest"  is  applied  to  those, 
who,  whatever  their  physical  strength,  actually  do 
survive. 

In  society  again  the  struggle  is  not  only  between 
individuals  but  between  groups  or  races.  In  the  lower 
creation  the  struggle  is  chiefly  between 
typ'es  of  individuals.  Individual  struggle  between 
struggle.  men  is  largely  replaced  by  the  contest 
between  tribes  or  nations.  Tribal  ox 
rational  survival  may  be  achieved  at  the  expense  of 
the  individuals.  Oppression,  slavery,  even  extermina- 
tion of  individuals  may  follow  group  or  national 
survival. 

The  human  individual,  further,  belongs  to  different 
groups.  By  race  he  may  belong  to  one  group,  by 
language  to  another,  by  religion  to  another,  by 
profession  to  another,  by  political  allegiance  to  another, 
by  culture  to  another.  Among  these  groups  struggle 
for  survival  goes  on,  and  failure  in  one  may  be  accom- 
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panied  by  survival  in  another.     Thus  a  nation  may  be 
,  <jonquered,  but  its    religion    may     survive    among    the 
<x)nquerors,  so  that  the  terms  failure  or  survival  may  be 
applicable  and  non-applicable  at  the  same  time. 

More  important  in  the  case  of  man  is  the  conflict  of 
ideas.     Ideas  struggle    with    each    other    and    fail    for 

survive.  Ideas  are  crystallised  into  laws  and 
fdeas*^  **'      institutions,       and     the     survival     of     ideas 

means  the  existence  of  the  institutions 
embodying  them.  Thus  against  the  idea  of  selection 
by  brute  force  has  prevailed  the  idea  of  respect 
for  human  life.  Against  the  idea  of  the  weak 
being  allowed  to  die  off  unprotected  have  survived  the 
ideas  of  human  kindness  and  sympathy.  Spencenians 
argue  that  the  human  race  has  suffered  by  the  survival 
of  such  ideas';  their  opponents  reply  that  had  the 
physical  weaklings  gone  to  the  wall  the  world  would  have 
lost  its  Miltons  and  Ifewtons.  The  fact  is  that 
these  ideas  exist  and  prevail,  whatever  the  results  of 
their  survival. 

All  this  points  to  the  supreme  differentia  in  society — 
<'onsciousness.     Man  is  a  thinking  agent,  whose  actions 

are  directed  by  moral  ends.  This  is  in  the 
differ  f  ^®^  nature  of  man,  and  the  results  of 
of  man.  his       thinking      are     natural.       The     state, 

government,  and  indeed  all  institutions  are 
the  result  of  man's  consciousness,  creations  which  have 
arisen  from  his  appreciation  of  a  moral  end.  Huxley 
in  a  well-known  passage  gives  what  we  may  accept 
as  _the  only  reasonable  contrast  between  society 
and  nature.  '*  Society,  like  art,"  he  says,  '*is  a  part 
of  nature.  But  it  is  convenient  to  distinguish  those 
parts  of  nature  in  which  man  plays  the  part  of  immediate 
cause,  as  something  apart;  and,  therefore,  society,  like 
art,  is  usefully  to  be  considered  as  distinct  from  nature. 
It  is  the  more  desirable,  and  even  necessary,  to  make 
this  distinction,  since  society  differs  from  nature  in 
having  a  definite  moral  object;  whence  it  comes  about 
that  the  course  sihaped  by  the  ethical  man — the  member 
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of  society  or  citizen-^necessarily  runs  counter  t<>  that 
which  the  non-ethical  mftn^^the  primitive  savage,  or  man 
as  a  metre  memfoei^  of  the  animal  kingdom— 4end8  to 
adopt.  The  latter  fights  out  the  struggle  for  existence 
to  the  bitter  end,  like  any  other  animal;  the  former 
devotes  his  best  energies  to  the  object  of  setting  limits 
to  the  struggle," 

War,  Ihe  supreme  exercise  of  force  between  nations, 
is  natural  only  because  it  is  more  primitive.  In 
society  the  primitive  force^^struggle  is  modified  by 
ideas.  War  undoubtedly  has  its  value:  it  breeds 
courage,  loyalty,  self  reliance,  but  it  achieves  them  at  an 
enormous  coet.  Moral  idea»^— the  characteristio  of  man 
— enable  us  to  secure  these  virtues  at  less  cost.  In  the 
more  primitive  world  the  pcrocess  of  evolution  is  mainly 
spontaneous  or  unconscious.  Although  man  has  the 
power  of  deliberate  choice,  this  deliberation  in  primitive 
society  may  contain  a  considerable  amount  of  uncon- 
sciousness. Thid  progress  of  society  shows  how 
conscious  choice  takes  the  place  of  the  '*  spontaneity  ** 
of  the  lower  forms  of  creation. 

8.    The  Historical  or  Evoltttionary  Theory. 

The  accepted  theory  of  the  origin  of  the  state  in 
modem  Political  Science  is  the  Historical  or  Evolutionary 
theory.  According  to  this  theory  the  state  is  an 
historical  growth.  Its  beginnings  are  unknown  to 
history,  but  from  what  we  do  know  from  History, 
Anthropology,  Ethnology,  and  Comparative  Philology 
we  can  both  construct  a  reasonable  theory  of  origin  and 
recognise  a  continuous  course  of  development. 

An  analysis  of  the  rise  of  the  state  enables  us  to 
separate  three  distinct  factors  in  its  growth.  These  are 
Factors  in  ^^^®^ip»  Religion,  and  Political  Conscious- 
deveiopnient.  ness.  Though  it  i;9  possible  to  separate  these 
elements  in  an  analysis  sucJi  as  is  given  here, 
it  is  not  to  be  supposed  that  these  are  actually  separated 
in  the  process  of  state  building.  A  clear  cut  division  is 
impossible ;  they  operate  in  various  combinations.    Each 
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•element  plays  its  part  in  aohieving  tiie  unity  necessary 
for  statehood,  but  the  exaot  method  in  which  it  works 
Taries  from  community  to  community  and  £lrom  one 
environment  to  another. 

1.  Kinship.  A  study  of  early  institutions  shows  that 
kinship  played  a  considerable  part  in  early  civic  develop- 
icinshi  ment.      Blood    relationship    is  an  inevitable 

'**'  bond  in  society,  ifoi  it  is  one  of  the  most  funda- 
mental facts  in  individual  life.  The  closest. bond  of  kin- 
ship is  the  family,  composed  of  father,  mother  and  chil- 
dren. With  the  expansion  of  the  family  arise  new  fami- 
lies, and  by  the  multiplication  of  families  of  the  same 
stock  tribes  or  clans  are  formed.  What  the  direct  course 
of  development  from  the  family  was  is  a  matter  of  dis- 
pute, but  therein  no  disputing  the  importance  of  the  fact 
of  kinship.  That  it  was  important  may  be  judged  from 
the  various  legends  of  their  common  origin  prevailing 
among  nations  and  nationalidesboth  modem  and  ancient. 
Other  factors,  such  as  common  purpose,  entered 
in  the  process  of  development,  but  the  fundamental  bond 
cf  union  was  the  family,  or  blood  relationship. 

On  this  subject  have  arisen  two  theories  which  require 
•examination — the  Patriarchal  and  the  Matriarchal 
theories.  An  examination  of  the  former — ^the  patriar- 
chal— ^will  explain  the  latter 

The  Patriarchal  theory  has  its  strongest  supporter    in 

Sir  Henry    Maine,    (one    time   legal    member   of    the 

Viceroy's    Council   in   India),    in,   his    books 

arohai***^'"     -^^^^^^  -^^w?  ^^^  Early  History   of    Institu^ 
Theory.  tions.    The  theory  may  be  stated  in   Maine's 

JTtatement  ^^^  ^^7*  "  The  effect  of  the  evidence 
«f  ft.  derived    from    comparative    jurisprudence    is 

to  establish  that  view  ^  of  the  primeval  condition 
of  the  human  race  whicb.  is  known  as  the  Patri- 
archal Theory.  There  is  no  doubt,  of  course, 
that  this  theory  was  originally  based  on  the 
Scriptural  history  of  the  Hebrew  patriarchs  in  Lower 
Asia ;  but  its  connection  with  Scripture  rather  militated 
than  otherwise  against  its  reception  as  a  complete  theory. 
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siiMJe  the- majority  of  th,e  inquirers  who  till  receptlj 
addressed  ttmmselvefi  wit)^  most  earnestness  to  the 
colligation  of  social  phenomena,  were  either  influenced 
by  the  strongest  prejudice,  against  .  Hebrew  anti- 
quities or  by  the  str6ngest  desire  to  construct  their 
system  without  ttie  asi^istance.  of  i^eUgious  .  records. 
Even  now  there  is  perhaps  a  disposition  to  und^rvaluie 
these  accounts^  or  rather  to  decline ..generiJiping  iiQpx 
ihem,  afi  forming  part  of  the  traditions  of  a  Semitic 
people.  It  is  to  be  noted,  however,  that  the  legal, testi* 
mony.  comes  nearly  exclusively  from  the  institutions  of 
societies  belonging  to  the  Indo-Eliropean  stock,  the 
jRomans,  Hindoos,  and  Slavonians  supplying  the  greajber 
part  of  it ;  and  indeed  the  difficulty,  at  the  present  stage 
of  the  inquiry,  is  to  know  where  to  stop,  to  say  of  what 
races  of  men  it  is  n^t  allowable  to  lay  down  that  the 
society  in  which  they  are  united  was  originally  organ- 
ised'on  the  patriarchal  model.  .  .  .  The.  points  which 
lie  on  the  surface  of  the  hiatory  are  those :  -*-The  eldest 
male  parent — the  eldest  ascendant — is  absolutely  supreme 
in  his  household.  His  dominion  ei^^tends  to  life  and 
death,  and  is  as  unqualified  over  his  children  and  their 
houses  as  over  his  slaves;  indeed,  the  relations 
of  sonship  and  serfdom  ajppear  to  differ  in 
little  beyond  the  higher  capacity  which  the  child  in 
blood  possesses  of  becoming  one  day  the  head  of  a  family 
himself.  The  flocks  and  herds  of  the  c^hildren  <  are  the 
flocks  and  herds  of  the  father,  and  the  possessions  of  the 
parent,  which  he  holds  in  a  representative  rather  than 
in  a  proprietary  character,  are  equally  divided  at  his 
death  among  his  descendants  in  tne  first  degree,  the 
eldest  son  sometimes  receiving  a  double  share  under  the 
came  of  birthright,  but  more  generally  endowed  with  no 
hereditary  advantage  beyond  an  honorary  precedence. 
A  less  obvious  inference  from  the  Scriptural  accounts  is 
that  they  seem  to  plant  us  on  the  traces  of  the  breach 
which  is  first  effected  in  the  empire  of  the  parents  The 
families  of  Jacob  and  Esau  separate  and  form  two  natiqn^ ; 
but  the  families  of  Jacob's  children  hold  together  and 
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Wcbme  a  people.  This  Iboks  like  the  iminatwre  gem  of 
a  st^te  or  commonwealth  and  of'  an  otdfer  'of  rights 
superior  to  the  claims  of  family  relation." 

The  falnily,  Uhen,  he  regards  as  the  unit  of  primitive 
society^  and  the  family  ai  its  i^dwest  means  father^ 
mother  and  children.  The  single  family  breaks  up  inte 
more  families  which,  all  held  together  under  the  head  of 
the  first  family,  i^e  chief  or  patriarch,  becomes  the  tiibe. 
Withdrawals  from  that  tribe  make  new  tribes^  whiek, 
still  h^ld  together  by  kinship,  aqt  together  and  ultimately 
form  a  st&te.  Maine's  ascending  scale  of  development  is 
in  ihedfe  wordd:  "  The  elementary  group  is  the  family 
connected  by  common  subjection  to  the  highest  male 
ascendant.  The  aggregation  of  families  form&  the  Gens 
or  House.  The  aggregation  of  Houses  makes  the  Tribe. 
The  aggregation  of  Tribes  constitutes  the  common- 
wealth.'^ 

Maine  derives  his  evidence  from  three  sources — ftoni 
accounts  by  contemporary  observers  of  civilisation  less 
advanced  than  their  own,  from  the  records  which  parti- 
cular races  have  kept  of  their  own  history,  and  from 
ancient  law.  These  sources  provide  ample  proof  of  the 
power  of  kinship  on  the  development  of  the  state,  thougli 
we  shall  find  several  insurmountable  difficulties  in  tk© 
theoty  as  Maine  presents  it. 

The  chief  evidence  in  favour  of  the  theory  is  found 
in  the  early 'history  of  the  Jews,  especially  the  Patriarchs 

of  the  Old  Testament.  In  Athens  there  were 
the** theory '^  'families'  and  'brotherhoods,'  and  in  Eome  the 

three  pninitive  tribes  with  a  common  origin. 
In  Eome,  too,  there  was  the  "  patria  pbtestas,''  lie  power 
of  the  father,  which  gave  the  head  of  the  household 
almost  unlimited  authority  over  its  members.  The  clan 
system  in  Scotland,  the  tribal  system  in  many  countries, 
the  real  or  fictitious  legends  of  common  origin  in  many 
natitoalitiies,  all  these  go  to  show  the  importance  of  the 
f^njily.  In  India  Maine  was  familiar  with  the  ramifica- 
tiods  of  the  family  system,  by  which  very  large  numbers 
kre  included  in  one  household,   under   the  head   of   the 


elde&t  male.  In  oertain  rude  communities  to-dlty  large 
groups  of  individuals  have  been  found  in  one  so-called 
family,  each  man  having  large  numbers  of  brothers  ^r 
eons  or  cousiois.  The  patriarchal  theiory,  adopting  thi^ 
es  the  unit  and  supposing  the  headship  bequeathed  from 
one  chief  to  another,  by  ea^sy  gitages  ttransforms  the 
father  into  the  chief  or  king  and'  the  family  into  a  civil 
community. 

The  theory  is  open  to  certain  very  grave  objeoti<Mi*. 

Its  chief  merit  is  that  it  points  out  what  is  undoubtedly 

a       factor       in       state      development,       the 

fh^Theoryf   family.       Aristotle,    while    recognisiog     the 

difference       between       a       family       and     a 

developed  civil  community,  likewise  posits  the  relation 

of  father  to  children  as  a  fundamental  fact,  in  the  origin 

of    civil     society.       Aristotle     said    that    there     were 

three     approximations    to    civic    relations     in    family 

life — (1)     the     relations     of     a     slave-master    to    .his 

slaves,  (2)  the  relations  of  a    husband    and    wife,    and 

(3)    the    relation    of    a     parent    to  his  children.     The 

family  is  the  ultimate  form  of  social  union.     Command 

and  obedience  arise  naturally  in  it,  and  logically  enough 

it  may  be  considered  as  the  basis  of  all  forms  of  social 

union. 

The  Patriarchal  theory  is  one  of  the  simplest  explana- 
tions of  the  origin  of  the  state,  but  one    of    its    ehief 
weaknesses  is  this  very  simplicity.    Priknitive 
"Vanger"^  is    not     the    same    as     simple.     The     more 
researches  that  are  made  into  early   sodiety^ 
the  moreis  it  clear  that  early  forms  of  social  organisation 
were  very  complex.     This  danger  of  simplicity    applies 
equally  to  other  theories  of  the  origin  of  the  sta^te.     Sir 
J.   G.  Frazer,  the  most  outiStanding  of  modern  anthro- 
X>ologists,  in  his  classic  work  The  Golden , Bough,  makes 
a  point  of  warning  investigators    against    this    danger. 
*'He    who  investigates  the  history  of  institutions, V.  he 
say6,    ^^  should    constantly    bear    in    mind  th^  .^xtreme 
complexity  of  the  causes  which  have  built  up  the^  fabric 
of  human  society,  and  should  be  on  his  guard  against  a 
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subtle  daTig»er  incidental  to  all  science — ^the  tendency  t«> 
simplify  unduly  tie  infinite  variety  of  tie  phenomena  by 
fixing  our  attention  on  a  few  of  tbem  to  the  exclusion  of 
the  re&t.  The  proiiensity  to  excessive  simplification  is 
indeed  natural  to  the'  mind  of  man^  since  it  is  only  by 
abstraction  and  generalisation,  which  necessarily  imply 
the  neglect*  od  a  number  of  particulars  that  he  can 
stretch  his  puny  faculties  so  as  to  embrace  a  minute 
portion  of  the  illimitable  vastness  of  the  universe.  But 
if  the  propensity  is  natural  and  even  inevitable,  it  is 
nevertheless  fraught  with  peril  since  it  is  apt  to  narrow 
and  falflify  our  conception  of  any  subject  under  investi- 
gation. To  correct  it  (partially)  we  must  endeavour  to 
broaden  our  views  by  taking  account  of  a  wide  range  of 
facts  and  possibilities,  and  when  we  have  done  so  to  the 
utmost  of  our  power  we  must  still  remember  that  from 
the  very  nature  of  things  our  ideas  fall  immeasurably 
short  of  the  reality.'^ 

This  procedure,  applied  to  the  Patriarchal  theory,  at 
once  raises  difficulties  in  the  theory.  In  the  first  place 
a  considerable  number  of  writers  hold  that 
Th«  Matri-  not  the  patriarchal  but  the  matriarchal  family 
fheonl  also  ^"^^  *^^  unit.  This  is  known  as  the  Matri- 
supported.  archal  theory.  The  upholders  of  this  theory 
'  (the  chief  of  which  are  McLennan  in  his 
Patriarchal  Theory,  Jenks  in  his  History  of  Politics 
and  Morgan  in  his  Anczent  Society)  say  there  is 
considerable  evidence  to  show  that  the  primitive 
family  had  no  common  male  head,  but  that  kinship 
was  traced  through  females.  Before  the  patriarchal 
family  there  was  the  matriarchal  family.  The 
patriarchal  family  is  possible  where  either  monogamy 
or  polygamy  exists,  but  the  earliest  form  of 
marriage  relation  was  polyandry,  according  to  which 
one  woman  had  several  husbands.  Descent  in  such  a 
state  could  only  be  through  th^  female.  The  prevalence 
of  queens  in  Malabar  and  the  power  of  princesses  aipiong 
the  Marathas  may  be  cited  as  evidence  in  favour  of  th«^ 
matriarchal  theory. 
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Though  examples  exist  of  polyandrous  types  of 
society  in  Tarious  parts  of  the  world,  the  evidence  is  not 
sufficient  to  justify  the  matriarchal  theory.  The  very 
existence  of  matriarchal  descent,  however,  is  a  fatal 
argument  against  the  patriarchal  theory.  Th^  patri* 
archal  family  is  .not  universal,  and  where  a  male  member 
•of  a  family  is  chosen  as  leader  it  is  evident  that  some 
cause  outside  the  family  system  is  in  operation. 

The  existence  of  another  cause  is  also  ^  shown  by  the 
£act  of  adoption.  In  primitive  communities  we  find  that 
individuals  were  adopted  by  families,  some- 
diffiSjity.  *  tiiues  in  large  numbers-,  .  in  order  to  give 
reality  to  the  idea  of  kinship.  The  idea 
behind  adoption  obviously  lies  outside  the  family. 
Adoption  was  regarded  as  necessary  to  secure  certain 
ends.  The  meaning  of  the  family  as  a  community  is 
materially  changed  when  this  is  taken  into  account. 
Still  more  important  is  the  statement  of  Maine  himself 
that  the  notions  of  power  and  consanguinity  (or  kin- 
ship) blend  but  they  do  not  supersede  each  other.  In 
the  family  was  latent  the  idea  of  civil  authority.  The 
analogy  to  civil  authority  may  be  true  in  regard  to  the 
rule  of  a  father  over  children,  but  something  else  is 
necessary  to  explain  the  continuance  of  paternal 
authority  over  grown  men.  Physical  force  may  account 
for  the  rule  of  the  man  over  his  wife  and  his  children, 
so  long  as  the  children  are  young  and  relatively  weak, 
but  something  beyond  force  is  necessary  to  explain  the 
power  of  a  ;vvreak  old  man  over  men  in  the  prime  of  life. 
Some  deeper  foundation  exists.  In  Rome  the  patria 
poteHas  was  enforced  by  the  state,  but  where  there  is  no 
gtate  outside  the  family  the  rule  could  continue  only 
because  it  was  reasonable  or  because  it  served  certain 
ends.  ' 

Actual  examples  of  the  patriarchal  type  of     society, 

moreover,  show  that  mere  descent  alone  is  not  sufBcient 

to  establish  a  new  head  of  the  family.     Thus 

ejVmenti.       ^^  *^^  Slavonic  House  communities  the  head 

was  elected,    not    because    of    descent,    but 
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because  of  his  capacity.  iLbility  to  manage  is  easential 
to  ^headship.  This,  again,  shows  an  idea  outside  mere 
kinship. 

We  may  conclude  that  in  early  society  kinship   was 
the  first  and  strongest  bond.     As  the  community  evolved 

the  sanction  of  kinship  coaitinued  till  other 
"JWiSJhfB  elements — common  customs,  common  speech, 
'^'  common  purpose— became  clear.  The  bond 
of  blood  was  the  first  element  of  unity;  the 
other  independent  bonds  appeared  later.  The  course 
of  history  shows  the  gradual  supersession  of 
kinship  by  these  other  elements.  Tlhus  in  the  earliest 
stages  of  society  citizenship  was  equivalent  to  the 
membership,  real  or  pretended,  of  a  oommon  family. 
Nowadays  citizenship  in  a  state  practically  means 
residence  on  or  birtjh  within  a  particular  part  of  iihe 
world's  surface.  The  various  struggles  of  class  against 
class,  from  the  patricians  and  plebeians  in  Borne 
to  the  aristocracy  and  people  of  the  modem  west,  or 
to  the  Brahmin  and  Sudra  in  India,  all  illustrate  the 
struggle  of  various  elements  against  kinship,  or  an  aspect 
of  it,  heredity. 

2.  Religion.  In  the  early  stages  of  human  society 
religion    was    far    more    powerful  than  it  is  now.     It 

coloured  every  act  of  human  life.  In  the 
importa/iM  home,  in  public  life,  in  war,  in  festivals  it 
to  early  °"  played  a  predominant  part.  Every  idea, 
man.  every     habit,     every     custom     of     primitive 

man  was  governed  by  religion.  Its  influence 
in  later  times  is  equally  manifest.  Only  in  relatively 
modern  times  has  religion  been  separated  from  politics, 
and  this  development  has  taken  place  only  in  the 
advanced  communities  of  the  west.  To-day  in  many 
parts  of  the  world  there  are  primitive  tribes  where 
superstition  or  religion  is  the  supreme  arbiter  in  all 
matters. 

Primitive  man,  knowing  little  about  the  forces  or 
laws  oi  nature  yet  recognising  their  great  power,  ascribed 
such  power  to  unseen  spritis.     He  regarded  these  spirits 
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or  gods  as  responsible  for  every  process  of  nature.  Thus 
in  Greece  and  Home,  the  most  advanced  communities  q£ 
the  pre-Christian  world,  agriculture,  war,  the  sea,  the 
sun,  each  had  a  presiding  deity.  To  the  savage"  the 
mystery  of  death  was  particularly  terrible.  The  departed 
spirits  were  looked  on  as  capable  of  love  and  hate,  of 
beneficence  and  malevolence,  and  were  worshipped,  ox 
propitiated  by  sacrifices.  Ancestor- worship,  arising  from 
this,  was  very  qommon,  and  the  worship  of  departed 
ancestors  had  a  considerable  influence  in  family  life. 

The  religion  of  primitive  man  we  now  call  either 
animism,  or  merely  superstition.     For  a  fuller  study  o? 

this  the  student  must  turn  to  Anthropology* 
Frazer'?'  The  most  remarkable  modem  study  of 
Theory.  the    influence    of  religion  or  superstition  on 

the  development  of  political  society  and 
social  institutions  is  the  Golden  Bought  the  work  of 
Sir  J.  G.  Frazer,  Professor  of  Social  Anthropology  in 
the  University  of  Liverpool.  In  Psyche's  Task  and 
Lectwres  on  the  Early  History  of  the  Kingship,  Professor 
Frazer  gives  in  small  compass  the  factors  particularly 
bearing  on  our  subject.  It  must  be  remembered  that  the 
investigation  into  this  subject  is  modern  and  incomplete 
As  Professor  Frazer  points  out,  we  are  only  beginning 
to  understand  the  mind  of  the  savage,  and  ^his 
institutions,  and  the  truth  once  found  out  **  may  involve 
a  reconstruction  of  society  such  as  we  can  hardly 
dream  of.'' 

Common  worship  undoubtedly  was  a  most  important 
element  in  the  welding  together  of  families  and  tribes. 
This  worship  was  often  ancestor-worship.  Common 
devotion  to  ancestors  provided  a  permanent  basis  of 
union.  As  we  have  already  seen,  in  early  society  the 
family  played  an  all-important  part.  The  family  was  as 
much  a  religious  as  a  natural  association.  Common 
worship  was  more  essential  than  eren  kinship.  The 
wife,  the  son,  or  the  adopted  son  were  all  initiated  into 
the  family  religion.  With  the  extension  of  the  family 
to  the  tribe,  common  worship  continued  to  be  the  bond 
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of  union.  Tribal  linion,  too,  wa»  impossible  except  for 
those  who  performed  the  same  religious  cereinoiiies. 
Wo^hip,  therefore,  provided  a  bond  of  union » in  the 
earliest  civic  communities,  when-  as  yet  the  end  of  civic 
unity  was  not  recognised. 

This  is  further  proved  by  the  character  of  primitive 
law.  MTo  legal  gelation  existed  between  families 
or  tribes  unless  the  religion  was  common.  The  sanction 
of  the  law  was  religion  and,  as  it  was  the  terrible  aspect 
of  religion  that  appealed  to  primitive  minds,  tte 
breaking  of  law  was  followed  i  by  terrible  putiishment. 
The  relation  of  command  and  obedience^^  natural  enough 
in  family  relations,  was  thus  definitely  esiiablished  by 
religion.  As  far  as  we  can  judge  early  societies  were 
ruled  with  a  rod  of  iron  by  the  absolutism  of  religious 
law.  There  was  no  question  of  the  right  of  the  indivi- 
dual against  the  state,  for  no  such  right  existed. 

The    evidence     available    points    to  the  existence  of 

monarchies  in  the  religious  stage  of  state  development. 

The  kings  were  priest-kings,   combining  the 

pri«st  Kings,  ^j^^i^g  ^f  ceremonial  observances  and  secular 

rule.     Examples  of  the  survival  of  these  kings  exist  in 
historical  times.     Sometim€?s  they  survived    as     titular 
kings,  their  main  duties  being  the  conduct  of  religious 
ceremonies.    They  may  have  been  instituted  after  the 
abolition  of  monarchy  in  order  to  discharge  the  religious 
duties    which    the    old    priest-king    combined  in  one 
person.     Professor     Frazer    quotes     the     case    of  the 
descendants  of    the    Ionian    kings    at    Ephesus    who, 
though  their  duties  were   mainly   religious,    continued 
to    enjoy    certain    royal    privileges,  such  as  a  seat  of 
honour  at  the  games,  the  right  to  carry  a  staff  instead 
of  a  sceptre,  and  the  right  to  wear  a  ,purple  robe.     The 
same  writer  cites  the  Spartan  kingship  as  an  instance 
of    the    double    function  of  priest  and  king.     The  two 
kings    were    supposed    to    be    descended    from    Zeus, 
and  as  such  they  acted  as  the  priests  of  Zeus.     A  modem 
example  he  finds  in  the  Matabeles  of  South  Africa,  where 
the  king  is  at  the  same  time  high-priest.     Every  year 
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he  offers  sacrifices  at  certain  festivals,  and  prays  to  the 
spirits  of  his  forefathers  and  to  his  own  spirit,  from 
whom  he  expects  great  blessings.  *'In  early  society" 
says  Dr.  Frazer,  "the  divinity  that  doth  hedge  a  king  is 
no  mere  figure  of  speech.'* 

Before  the  days  of  priest-kings  according  to  Dr. 
Frazer,  the  *'  magical  man-god  '*  held  sway.  There  are 
Thd  Niagi-  ^^  types  of  "  incarnate  human  gods."  In  one 
€ian  Man-  type  man  is  looked  on  as  divinely  inspired,  the 
^^'  inspiration  coming  either  at  birth  or  at  somo 

time  during  his  life;  the  other  is  a  magician.  In 
primitive  communities  magical  rites  and  incantations 
are  practised  both  privately  and  publicly,  privately  for 
the  benefit  or  injury  of  individuals,  publicly  for  the^ 
community.  The  magician  thus  becomes  a  public  per- 
sonage of  great  importance,  for  the  welfare  (or  the 
reverse)  of  the  community  depends  on  him.  From 
chief  magician  the  step  to  chief  or  king  is  simple.  Once 
that  step  is  secure  the  profession  of  magician  becomes 
the  highest  aspiration  of  the  tribesmen.  The  clever 
men  of  the  tribe  not  only  appreciate  ^the  advantages  of 
the  position,  but  recognise  that  it  is  largely  through 
deceit  that  the  position  is  maintained.  The  supreme 
power  therefore  tends  to  fall  into  the  hands  of  the 
cleverest  and  most  unscrupulous  men. 

Dr.  Frazer  regards  this  step  as  one  of  the  most 
important  in  the  history  of  progress.  Before  the 
Early  monarchy  of  the  clever   sorcerer  was    estab- 

Monarohy.      n^}^^^      ^j^e      council      of       elders      ruled. 

Stagnation,  social,  political  and  intellectual  continued  till 
the  emergence,  through  sorcery,  of  the  clever  magician- 
leader,  who,  once  he  reached  the  height  of  his  ambition, 
discarded  selfishness  and  worked  in  the  interest  of  his 
community.  A  single  minded  resolute  naan  was 
infinitely  more  useful  than  the  '* timid  and  divided" 
counsels  of  the  elders.  The  community  then  grew  by 
conquest  or  other  means,  both  in  population  and  wealth, 
two  necessary  elements  ^  in  moral  and  intellectual 
advance.    Despotism  at  this  stage,  as  in  more  advanced 
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stages,  was  the  best  friend  of  pifogress  and  liberty,  for 
it  provided  Hhe  means  of  advance  and  gave  scope  for  the 
development  of  individuality. 

From  the  sorcerer,  magician  or  medicine-man 
developed  the  priest-king.  Dr.  Frazer  gives  a  large 
mass  of  evidence  to  show  how,  after  the  sorcerers  have 
raised  themselves  to  power,  an  intellectual  revolution 
takes  place.  The  acuter  minds  of  the  tribe  recognise 
the  deception  of  the  magicians,  and  magic  is  replaced 
by  religion.  The  magician  gives  way  to  the  priest, 
who  tries  to  achieve  the  same  end  as  the  sorcerer  not  by 
trying  to  control  the  forces  ofl  nature  but  by 
appealing  to  the  gods.  The  king  in  giving  up  magic 
adopts  prayer,  but  preserves  his  kingship,  and  is  often 
regarded  as  a  god  because  of  the  possession  of  his  nature 
by  a  powerful  spirit. 

Enough  has  been  said  to  show  the  importance  of 
religion  in  the  early  stages  of  state  development.  The 
influence  of  religion .  in  the  later  stages  is  a  matter  of 
history.  Eeligion  has  both  in  the  earlier  and  later 
stages  been  a  powerful  instrument  .  for  inculcating 
obedience  and  preserving  order.  By  analogy  from  the 
effect  of  religion  in  the  Christian  era  as  well  as  from 
direct  evidence  of  ancient  law  and  primitive  communities 
we  may  argue  that  in  the  earlier  stages  of  religion,  when 
et  it  was  merely  animism  or  superstition,  its  power  Was 
ar  greater.  When  we  take  into  consideration  that  the 
relation  of  command  and  obedience  is  the  fundamental 
fact  of  civil  society,  we  are  able  to  appreciate  the  great 
value  religion  has  had  in  the  development  ofTihe  state. 

3.  Political  consciousness.  Under  this  general  head- 
ing may  be  grouped  a  numberi  of  elements  which,  working 
Political  alongside  religion  or  kinship,  helped  in  the 
conaoious-  development  of  the  state.  Underlying  all 
"***•  other        elements       in        state       formation, 

including  kinship  and  religion,  is  political  conscious- 
ness, the  supreme  element.  Political  consciousness 
implies     the     existence     of     certain     ends       to       be 
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attained  through'  politicd.!  organisation.  These  aims 
in  the  earliest  stages  are  not  expressed;  indeed^ 
they  may  not  be  recognised.  Other  elements, 
kinship  it  may  be,  or  religion,  may  seem  supreme,  but 
gradually  the  ends  of  political  organisation  become 
evident^  and  political  institutions  arise  consciously 
because  of  these  ends.  At  the  beginning  the  political 
consciousness  is  really  political  unconsciousness,  but, 
just  as  the  forces  of  nature  operated  long  before  the 
discovery  of  the  law  of  gravitation,  political  organisatioii 
really  rested  on  the  community  of  minds,  unconscious, 
dindy  conscious,  or  fully  conscious  of  certain  moral 
ends  present  throughout  the  whole  course  of  develop- 
ment. 

Among  elements  of  development  which  may  be  classed 
under    this    general    head  are  the  need  for  security  of 

person  and  property,  the  necessity  of  defence 
oTplirson,      ^rom    external    attack,     and     the     need  for 
of*Famii*"     inaprovement,  social,   moral  and  intellectual. 
Relations.      Witlli  the  increase  of  population  there  is  the 

need  for  the  creation  of  some  agency  to  control 
the  manifold  relations  of  individuals.  The  first  need 
is  order.  No  settled  life  or  progress  is  possible  without 
the  security  of  the  person.  With  the  increase  of  popula- 
tion also  comes  the  need  for  regulating  social  relations 
such  as  the  family  and  marriage.  With  the  increase  of 
wealth  arises  the  necessity  for  tihe  protection  of  property. 

All  these  lead  to  some  kind  of  law.    In  its  earliest  form 
law  is  religious,  with  terrible  penalties.     This  religious 

law,  as  we  have  seen,  secured  the  relation  of 
enM^oVtaw.    command  and  obedience.     At  the  beginning 

of  history  we  find  men  ruled  by  customary 
law.  Customary  law  was  very  rigid,  obedience  to  it 
being  still  of  a  semi-religious  character.  Progress 
begins  when  the  people  appreciate  the  purpose  of  the 
law,  i.e.,  when  mere  obedience  is  succeeded  by  intelligent 
obedience. 
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The  earliest  type  of  law,  which  existed  befpre  the 

inTention  of  writing,  may  be   divided  into  Dooms  law 

and  Customary  law  proper.    Dooms  law  was 

Law.*  *  merely  separate  '"'dooms*-  or  judgments.  The 

Dooms  Law.    j^j^^j^j^    ^f    ^^^use    and     effect    was  not  yet 

recognised,  nor  was  here  any  idea  of  .  uiuYersal  law. 
Such  laws  were  merely  isolated  judgments  laid  down  by 
chiefs  as  cases  of  necessity  arose.  The  existence  of 
such  law  was  really  revealed  negatively,  i.e.,  when  it 
was  broken.  Judgment  was  given  after  the  fact,  not 
as  pre-supposing  the  existence  of  a  general  law  bearing 
on  the  case.  A  doom  was  an  inspiration  of  the  moment 
to  suit  a  given  case. 

Customary  law  proper,  also  unwritten,  emerged  when 
the  dooms  were  regarded  as  precedents  to  guide  the 
administration  of  justice.  The  laws,,  instead 
Law"'"*'^^  of  being  vicarious  dicta  of  chiefs,  now  became 
stable.  The  chiefs  or  councils  of  elders 
become  the  repositories  of  legal  knowledge  and  their 
duties  were  regarded  as  a  sacred  trust.  The  kings  or 
councils  did  not  actually  make  the  law  but  were  the 
interpreters  of  it.  This  customary  law  gradually  was 
modified.  The  influence  of  migration,  whereby  tribes 
became  familiar  with  laws  different  from  their  own, 
brought  about  this  modification.  Sucii  comparison 
inevitably  led  to  questioning.  Some  laws  were  better, 
some  worse,  and  the  wiser  among  the  earlier  peoples 
began  to  ask  why.  This  "  why  *'  is  the  keynote  of  all 
progress.  It  brings  to  light  tlhe  end  o£  institutions,  and 
leads  to  the  replacing  of  custom  by  thought. 

The  need  for  defence  among  primitive    peoples,    with 
whom  the  aggressive  instinct    was    highly    developed, 

was  equally  great.     Defence  implies  attack, 
o^fenoe.  ^^d  in  early  communities  we  find  that  war 

created    kings.     The    ablest    leader    in  war 
became  king.     This,  of  course,  is  true  also  of  relatively    I 
highly    developed    communities.     Finally,    the  need  of 
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progress,  which  marks  the  latest  stage  of  political 
development,  l^ads  the  eouscious  adaptation  of  political 
institutions  to  certain  definite  ends.  We  are  accustomed 
to  look  on  progress  as  a  late  appearance  in  social  and 
political  development.  The  conditions  of  progress  arise, 
however,  as  soon  as  people  question  among  themselves 
the  purpose  of  tttieir  institutions. 

9.     Coj«:lttsion. 

Several  false  theories  of  the  origin  of  the  state  have 
been  examined;  their  good  as  well  as  their  bad  points 

conoiusion  ^^"^^  "^^^^  broaght  forward.  The  chief 
elements  in  state  formation  and  development 
liave  been  specified,  but  at  the  conclusion  of 
all  this  we  can  do  little  more  than  say  that 
the  state  is  a  historical  growth  in  whidh  kinship, 
religion  and  political  consciousness  have  been  the 
predominant  elements.  It  is  impossible  to  say  at  what 
stage  any  one  element  pr'Miominated,  or  even  when  it 
entered  or  left  the  field. 

In    ^11    probability    family  •  groups     existed    before 

the  state,  and  the  state,  in  a    rudimentary    form    first 

appeared  as  an     extension    of    the     family. 

Eieniants  in    I'^li&io^  re-inforced     family     discipline     and 
the  ProMSA^    gradually      created      the      wider    discipline 

necessary  to  the  existence  of  a  state.  Custom 
was  the  first  law,  enforced  by  chiefs  or  parchiarchs.  It 
carried  with  it  a  religious  sanction.  Gradually  politics 
and  religion  were  separated,  and  definite  political  ends 
were  respojisible  for  political  unity. 

Many  variations  of  the    process    no    doubt    existed. 
A  partriarchal  state  may  have  prevailed  in  bne  place; 

a  matriarchal  in  another.  Magician  kings  may 
variationt.     ^^^^  existed  in  one  community;  priest-kings 

in  another.  Any  detailed  construction  of  the 
earliest  forms  of  civic  organisation  are  bound  to 
be  fanciful.  The  main  issue  is  clear,  namely,  that 
the  state  is  a  gradual  development.     Its  origins  are  lost 
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IB  the  mists  of  time,  but  irom  tke  evidence  we  have 
we  may  reasonably  conclude  that  from  imperfect  begin- 
nings the  state  has  developed  and  is  at  the  present 
moment  developing  towards  the  well-being  of  mankind, 
which,  consciously  or  unconsciously,  has  been  ita 
mainspring  throughout. 


^ 
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CHAPTER  V. 

THE  SOVEREIGNTY  OF  THE  STATE. 
1.    The  Vaeious  Aspects  of  Sovereignty. 

The  word  sovereignty  comes  from  a  Latin  word 
Hiperanus,  which  means  supreme.  The  use  of  the  word 
as  a  technical  term  in  Political  Science  dates 
Meanlris  of  ^^^^  ^^^  publication  of  a  work  called  the 
Sovereignty.  RepvhUe  by  the  French  author  Bodin^  in  1576. 
The  idea  of  sovereignty  was  common  before 
his  time^  though  it  was  called  by  other  names. 
In  Aristotle  we  read  of  the  "supreme  power"  in 
the  state,  and  the  Eoman  lawyers  and  mediaeval 
writers  speak  of  the  *' fulnesj  of  power'*  ofl  the  state. 
Obviously  all  reasoning  about  the  state  must  have  some 
reference  to  what  is  really  the  central  characteristic 
of  statehood,  whatever  name  may  be  given  to  it.  As 
we  shall  see,  the  term  has  certain  definite  applications 
in  Political^  Science,  but  the  notion  of  suprem(zcy  is 
present  in  all  its  uses,  whether  in  Political  Science  or 
in  ordinary  speech.  When  one  speaks  of  a  person,  a 
body  of  i)ersons,  a  law,  or  a  state  as  sovereign,  one 
implies  that  there  is  in  existence  a  power  which  is  higher, 
better,  greater  than  all  other  powers,  a  power  which 
is  at  the  very  top.  In  speaking  of  any  human  agency 
as  sovereign,  we  mean  that  it  must  be  obeyed  by  other 
individuals  or  bodies.    It  is,  in  a  word,  supreme. 

In  Political  Science  there  are  several  senses  in  which 
the  term  is  used,  and  unless  the  various  uses  are  clearly 
Different  understood,  the  student  will  be  in  danger  of 
usee  of  the  much  mental  confhision.  In  the  first  place, 
Poi'itioai  ^®  student  must  be  on  his  guard  against 
writing.  confusing  the  idea  of  the  sovereignty  of  the 
Sovereignty,  state  with  titular  or  nominal  sovereignty. 
The  word  sovereign  is  frequently  used  to 
designate  a  king  or   monarch.    The   king  or   monarch 
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may  seem  to  be  the  highest  power  in  the  state, 
but  in  modem  democracies  the  king  is  more  a 
servant  than  a  master.  The  use  of  the  term  in  this 
sense  dates  &om  the  time  when  kings  had  absolute 
power,  or  the  power  of  final  decision.  Nowadays  the 
king  is  a  part  of  the  machinery  of  government,  and  the 
term  sovereign  applied  to  him  is  merely  a  name  or  title. 
Such  sovereignty  therefore,  may  be  called  titular  or 
nominal  sovereignty,  and  the  chief  merit  of  its  use  for 
the  purposes  of  iPbUtical  Science  is  to  call  the  attention 
of  the  student  at  the  outset  to  the  radical  distinction 
between  the  state  and  govemmeoit. 

The  soveareigniy  of  the  atate  is  aimply    the    supreme 
power  of  the  state,  or  as  Professor  Burgess  says,  "the 
original,  absolute,  unlimited  power  over  the 
ligmy  oil       individiul  aubject  and  over  all  associations  of 
tM  Stat*,      subjects**'     This  sovereignty  of  the  state  may 
be  analysed  from  difiEerent  points  of  view,  but 
in  itself  it  is  the  perpetual  and  complete  power 
of  the  state  over  its  members.     It  is  not  the  power  of 
any  part  or  branch  of  government:  in  fact  the  distinc- 
tion  between   the   state   and    g?ovemment,    as   already 
insisted  on,  is  the  key-note  to  the  proper  understanding 
of  sovereignty. 

The  idea  of  the  sovereignty  of  the  state  may  be  looked 
at  from  two  main  points  of  view :  (a)  legal  sovereignty, 
(b)  political  sovereignty. 

The  legal  sovereign  is  the  authority  which  by  law  has 
the  power  to  issue  final  commands.  It  is  the  authority 
to  whose  directions  the  law  of  the  state 
(a)  Ldfai  attributes  final  legal  force.  In  every  ordered 
aoMreignty.  state  there  are  laws  which  must  be  obeyed 
by  the  citizens,  and  there  must  be  a  i)oweT 
to  issue  and  enforce  these  laws.  The  power,  whether 
it  be  a  person  or  body,  to  which  in  the  last  resort  is 
attributed  the  right  of  laying  down  these  laws  is  the 
legal  sovereign  in  the  state.  The  test  of  the  existence, 
or  location  of  the  legal  sovereign  lies  in  the  law 
courts.     A  judge  can  enforce  a  law  only  if  it  is  passed 


hy  the  legal  law^makiBgr  lK)dy.;  Th»  legi^  sovereign 
tlius  is  tljke  snpi^eiiie  law-making  authority,  recQgniaed 
as  sucli  b^  the  law  of  the  siaAe. 

The  political  sovereiffii  is  the  siun  total  of  the 
influences  in  a  state  which  lie  behind  the  law.  In  a 
modern  representative  government  we  inighi 
SttwmigffrSl.  describe  it  roughly  as  the  power  of  the  people. 
It  is  the  power  behind  the  legal  sovere:^li> 
but  whereas  the  legal  sovereign  is  definitely  organised 
and  discoverable,  the  political  sovereign  is  vague  and 
indeterminate,  tiiough  nonie  the  less  real. 

The  simplest  way  to  understand  the  difference  between 
the  political  and  legal  sovereign  is  to  imagine  a  small 
state  in  which  the  opinion  of  the  people  is  expressed  by 
a  mass  meeting  at  which  every  citizen  is  present.  The 
expression  of  l^e  opinion  does  not  make  a  law.  Imagine 
further  that  in  this  small  state  the  body  legally 
empowered  to  make  laws  is  a  House  of  Representatives.. 
The  opinion  of  the  mass  meeting  would  be  of  no  avail 
legally  till  it  was  definitely  drafted  into  legal  form  and 
passed  by  the  Souse  of  Bepresentatives.  A  judge  in 
the  courts  of  the  state  could  not  apply  the  opinion  of 
the  mass  meeting  to  a  case  which  came  before  him ;  but 
when  the  opinion  was  embodied  in  legal  form  and  passed 
by  the  House  of  Representatives  he  would  have  to 
apply  it,  whether  he  wished  or  not.  The  mass  meeting 
represents  the  political  sovereign;  the  House  of 
Representatives  ttie  legal  sovereign,  for  iti  is  the  body 
empowered  by  law  to  issue  final  commands.  The  mass 
meeting  might  express  its  opinion  clearly,  it  might  even 
pass  a  resolution  framed  in  legal  terms,  but  till  the  law- 
making body  passed  it,  no  judge  could  take  the  slightest 
notice  of  it. 

In  modeni  governments  we     are    familiar    with    the 

representative^   system.     The    electorate,     by  means  of 

voting  and  electing  representatives,  indicates 

LSmV^and'    *^  *^^  legislature  the  tjrpe  of  laws    that    are 

sovM%[nty    ^®®"^®^-     I?  *^^®  ^^y .  1*   expresses    roughly 

the       political     sovereignty     in     the     stoie. 
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Kodern  demccraoies  are    representative    or    indirect — 
not    pure    or    direct    like    the    Gteek     democracies, 
where    the    general    assembly    of    the    citizens    was 
tantamount    to    the    legislative    body.      In    a    diredt 
democracy  the  expression  of  the  political  sovereignty  is 
equivalent  to  the  making  of  a  law.     In  such  a  simple 
case    the    legal    and    political'  sovereigns    practically 
coincide.     The  distinction  between  the  two  is  shown  in 
any    modern    state.     It    is    well    brought    out  in  the 
organisation  of  the  British  Government.     In  the  United 
Kingdom  the  legal  sovereign  is    the    "King,    House    of 
Lords    and    House    of  Commons,  technically  called  the 
King-in-Parliament.     Thi.i    sovereign     is     legally     all- 
powerful;  there  is  no  legal  limit    to     circumscribe    its 
power ;  it  can,  as  one  writer  says,  do  everything  except 
make  a  man  a  woman  or  a  woman  a  man.     It  is  legally 
unlimited ;  it  can  make  •  or  unmake   any  kind  of  law ; 
it  can    even    make    legal    by    an    Act    of    Indemniiy 
what     previously    was    illegal.     But     this     legislative 
supremacy  of  Parliament  is  limited,  though  not  legally. 
It    is    limited    by    the  will  of  the  x>eople.     Parliament 
could  legally  make  a  law  enforcing  the  people  to  kill 
each  other.     Actually  it  would  never  think  of  doing  so, 
because  the  will  of  tiie  people  has  to  be  considered.  •  In 
other  words,   the    political    sovereign   lies   behind    and 
conditions  the  legal  sovereign,  thus  limiting  the  legal 
sovereign,  though  legally  speaking  tlhe  legal  sovereign  is 
omnipotent.     The  political  sovereign  in  the  state  is  the 
influences  in  the  state,  which,  formulated    in    a    legal 
way    and     passed    by     the    legal    law-making    body, 
ultimately  become  the  law  of   the  state.     The  political 
sovereign  manifests  itself  by  voting,  by  the  press,  by 
speeches,  and  in  manifold  other  ways  not  easy  to  describe 
or    define.     It    is^     however,  not  organised,  and  it  can 
only  become  effective   when  organised.     The  organisa- 
tion of  political  sovereignty  leads  to  legal  sovereignty. 
The  two  are  aspects  of  the  one  sovereignty  of  the  state. 
They  constantly  react  on  each  other.     Sometimes,  as  in 
direct  democracy,  they    practically    coincide,    and    the 
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distinction  between  tlie  two  is  recognisable  only  in 
theory.  In  modem  large  nation-states  the  distinction  is 
always  more  or  less  yisible  in  the  change  of  forms  of 
goirerTiment  and  in  olhanges  in  the  legislatures  and  con- 
sequent changes  in  laws.  The  chief  aim  and  problem  of 
modem  governmental  organisation  is  to  find  a  structure 
in  which  the  distinction  is  at  a  minimum. 

Political  sovereignty  is  to  be  distinguished  from  populaz 
sovereignty.     The  phrase  ''popular  sovereignty"  is  not 

used  in  any  real  scientific  sense :  it  indicates 
If£"1IS^_,„    more  what  is    known    as    political    liberty, 

which  IS  discussed  later.  Popular  sove- 
reignty roughly  means  the  power  of  the  masses 
as  contorasted  with  the  power  of  an  individual 
ruler  or  of  the  classes.  It  implies  manhood  suffrage, 
with  each  individual  'having  only  one  vote,  and  the 
control  of  the  legislature  by  the  representatives  of  the 
people.  In  governments  where  the  legislature  is 
organised  in  two  houses,  such  as  the  House  of  Commons 
and  iftie  House  of  Lords,  it  further  implies  the  control 
by  the  lower,  or  "popularly"  elected  house,  of  the 
nation's  finances.- 

Another    distinction    is    sometimes    made,     namely, 

de   iure    (legal)    and    de   facto  (actual)  sovereignty.     A 

De  iure  and    ^^  ^^^^  sovereign  is  the    legal    sovereign,    as 

tf«  facto        explained  above.     A  de  facto  sovereign  is  a 

ov«reign  y.    g^^y^p^igj^  whioh,  wliether  its  basis  is  legal  or 

not,  is  actually  obeyed;  in  Lord  Bryce's  words 
"the  person  or  body  of  persons  who  can  make 
his  or  their  will  prevail  whether  with  the  law  or 
against  the  law :  he,  or  they,  is  the  de  facto  ruler,  the 
person  to  whom  obedience  is  actually  paid."  A  de  fa^to 
Bovereigii^may  be  ft  soldier,  who  by  his  army  can 
compel  obedience ;  or  a  priest,  who  may  so  awe  the  people 
Bpiritually  that  they  will  obey  him  whether  his  claim 
to  obedience  is  legal  or  not ;  or  any  other  agency  which 
can  compel  obedience. 

The  existence  of  de  fa^to  sovereignty  is  most  easily 
difloeraible  in  times  of  revolution.  There  have  been  recent 
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instances  m  Bnssia,  Germany  ^md  the  old  Aoatna- 
Huagary,  trhere  new  power»  have  displaced  tbe  old 
legally  constituted  powers.  Soattetimes  revolutions  mean; 
merely  a  change  in  the  existing  personnel  or  orgasiisa- 
tionSy  in  which  case  the  forms  of  the  old  legal  sovereignty 
are  fulfilled;  in  other  cases  the  old  legal  sovereign  is 
completely  abolished,  and  the  pec^le  are  often  in  doubt 
whether  to  obey  the  new  power  or  lihe  old.  Thus,  in 
Petrogard  in  1917,  when  the  Bolshevists  came  into 
power,  many  of  the  officers  of  the  old  government  refused 
to  obey  them,  thinking  that  the  advent  to  power  of  the 
usurping  power  would  only  be  temporary. 

Many  other  instances  of  de  facto  sovereignties  exist. 
Oliver  Cromwell  instituted  a  de  facto  sovereignty  after 

he  dismissed  the  Long  Parliament.  The 
ixampiesof  Convention,  after  the  Revolution  of  1688, 
tovtrclii^tiet.  ^^ch    offered    the    crown    to    William    and 

Mary,  had  no  legal  status.  Tfapoleon,  after  he 
overthrew  the  Directory;  the  French  Constituent 
Assembly,  convened  in  France  after  the  1870  War  to 
ma^e  peace  with  Q-ermany,  were  de  facto  sovereigns. 
Legal  sovereignties  have  been  in  question  recently  in 
Bussia,  Germany,  Austria  and  Hungary.  When  the 
allied  armies  took  over  part  of  Germany  they  constituted 
a  de  facto  sovereignty. 

Sometimes  in  a  state  there  is  partly  a  legal  sovereign 
and  partly  a  de  fa^cto  sovereign,    as    in    some    of    the 

unsettled  South  American  Republics,  where 
^^6!%  facto  ^^  army  actually  rules,  while  nominally  the 
and  a%  itira  legal  government  is  in  power.  Frequently  it 
Sovereign-     j^  difficult   to   locate    a   de  facto   soverei|fn. 

The  legal  sovereign  is  discernible  according 
to  the  laws,  but  where  the  legal  sovereign  is  in  question 
or  in  abeyance  it  is  very  difficult  to  gauge  exactly  the 
po^er  tiiat  rules.  In  a  well-ordered  state  de  ^re*  and 
de  facto  sovereignty  coincide,  or,  in  other  words,  right 
and  might  go  together.  De  ture  sovereignty  ^atever 
mtay  happen,  has  always  the  legal  claim  to  obedienx^e. 
Fntil  the  law  is  altered  no  judge  properly  can  oondesatt  » 
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prisoner  on  the  orders  of  a  merely  i2^  fcKt»  sovereign. 
Wben  there  itt  a  clash  between  the  legal  and  actual 
sorereigns,  either  the  one  or  the  other  mnst  disappear, 
or  they  must  coalesce.  Either  the  legal  must  be 
reaffirmed,  or  the  old  legal  sovereign  must  disappear 
and  the  new  actual  become  the  legal  soirer^gn. 
Ultimately  only  that  rigiht  will  prevail  which  has  might 
on  its  side,  and  in  actual  history  we  &id  that  right  and 
might  always  tend  to  coalesce.  Sovereignty  de  facto, 
when  it  haFshowni  its  ability  to  continue,  will  gradually 
become  de  iure.  "Sew  laws  giving  a  definite  position  to 
the  new  powets^  will  be  made  with  the  result  tihat  the 
previously  existing  de  iure  soverei^ty  will  disappear. 
On  the  other  hand,  de  utre  sovereignty  is  difficult  to 
dislodge,  because  the  legal  power  tends  to  draw  force  to 
its  side.  Men  are  more  inclined  to  obey  and  support  the 
legal  power  than  to  commit  themselves  to  an  unknown 
de  f(zcto  TX>wer.  Lord  Bryce^  in  his  ^Studies  in  History 
and  Jurisprudence,  sums  up  the  relations  between  the 
two  thus — 

''When  Sovereignty  de  iure  attains  its  maximum  of 
LordBryoe't  Q^iiescence,  Sovereignty  de  facto  is  usually 
stattiiiMt  tf  also    steady,    and   is,    so    to   sx>eak,    hidden 

When  Sovereignty  de  iure  is  uncertain,  Sovereignty 
de  facto  tends  to  be  disturbed. 

When  Sovereignty  de  facto  is  stable,  Sov^ei|^ty 
de  iure,  though  it  may  have  been  lost  for  a  time, 
re-appears,  and  ultimately  becomes  stable. 

When  Sovereignty  de  facto  is  disturbed,  Sovereignty 
de  iure  is  threatened. 

Or,  more  shortly,  Hhe  slighter  are  the  oscillations  of 
each  needle,  the  more  do  they  tend  to  come  together  in 
that  coincidental  quiescence  which  is  an  index  to  the 
perfect  order,  though  not  otherwise  to  the  excellence,  of 
a  government.** 

De  facto  sovereignty  is  characteristic  of  war  and 
revolutions,  and  certain  rights  have  come  to  be  reoog^ 
^i^^j  jj^  regard  to  it.     Thus  when  a  de  facto  sovereign 
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OTercomefl  a  de  iure  sovereign,  but  not  for  a  sufficiently 
long  time  to  make  tlie  de  facto  sovereigniy  real,  the  acts 
of  iihe  supporters  of  the  de  facto  r^ime  are  usually 
pardoned,  in  an  Act  of  Idemnity,,  when  the  de  iure 
sovereign  is  resumed.  De  facto  sovereignties  also  raise 
difficulties  in  international  relations.  Thus,  in  the 
recent  case  of  the  Bolsheviks  in  Bussia,  the  allied  jE^owers 
refused  to  recognise  the  government,  although  they  had 
recognised  the  new  giovemment  formed  when  the  Tsai 
abdicated.  The  test  of  de  fa^cto  sovereignties  is  their 
power  of  continuance.  If  they  show  ability  to  become 
ultimately  de  iure  sovereignties^  they  are  usually 
recognised  intematiionally 

The  question  of  the  location  of  sovereignty,  so  fre- 
quently   discussed    in    books    on  the  subject,  becomes 
simple  when  we  keep  before  our  mind's  eye 
TiMioMitionotthe  two-fold  aspect  of  the  sovereignty  of  the 
•ovtreignty.    ^^^^^      rj.j^^  location  of  the  sovereignty  of  the 

state  is  simply  the  state  and  the  state  alone. 
Political  sovereignty,  one  aspect  of  the  sovereignty  of 
the  state,  lies  in  the  will  of  the  people,  moulded  by  the 
various  influences  which  exist  in  any  body  of  people. 
Political  sovereignty,  as  one  writer  calls  it,  is  the 
"  resultant  or  better  still,  the  organic  compound  which 
includes  the  forces  of  every  man  and  of  every  agency 
made  or  directed  by  human  skill  and  intelligence  Within 
the  society.'^  It  is  the  centre  of  the  national  forces,  or, 
in  the  words  of  the  same  writer,  "the  concentrated 
essence  of  national  life,  majesty  and  power  focussed  to 
a  point.**  Political  sovereignty  lies  with  the  people;  it 
is  a  real,  ever  existing  power,  which  is  oo-terminoua 
with  the  state  itself.  De  facto  BOYereigniiy  or,  as  Bryce 
calls  it,  "practical  mastery**  seems  at  times  practically 
synonymous  with  political  sovereignty  in  the 
s^nse  that  political  sovereignty  is  the  ultimate 
deciding  factor  in  legal  sovereignty;  but  de  ftuto 
sovereignty  is  really  the  actual  jKyweac  which  is  obeyed 
at  any  time,  whether  it  is  de  iure  or  not,  or  whether 
it   rests   on  the   will   of  the  people  or  not.     Political 
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eoTereignty  is  the  power  the  organised  issue  of  which 
is  legal  sovereignty.  The  location  of  legal  sovereignty 
in  a  state  is  a  matter  for  lawyers. .  In  some  governments 
it  is  easy  to  tell  where  the  legal  supremacy  lies.  In  the 
United  Kingdom  it  lies  in  the  King-in-Parliament. 
Where,  as  in  most  modem  governments  the  legislature 
is  limited  by  a  rigid  coni^titution,  the  discovery  of  the 
legal  sovereign  is  more  difficult.  Where  such  a 
constitution  exists,  the  ordinary  legislature  has  powers 
only  within  certain  prescribed  limits;  the  legal 
soveieignty  ultimately  rests  iai  the  constitution. 

The  theory  sometimes  advanced  that  in  sovereignty 
is  placed  the  sum  of  the  law-making  bodies  within  the 
Sovereignty  state,  rests  on  a  confusion  between  state  and 
as  the  sum  government.  The  sovereignty  of  the  stat«, 
inV^bodies.  8^7  those  who  hold  this  opinion,  means  the 
expression  of  the  will  of  the  state,  and  all 
law-making  bodies  share  in  expressing  this  will.  These 
law-making  bodies,  however,  express  this  will  only 
because  of  the  sovereignty  of  the  state.  The  legislature 
in  any  state  may  delegate  powers  to  County  Councils, 
District  Boards,  Municipalities,  and  so  forth,  but  these 
powers  of  the  organs  of  government  are  merely 
concrete  expressions  of  the  sovereignty  of  the  state. 
They  are  not  divisions  of  the  sovereignty  of  the  stat^, 
but  manifestations  of  its  organic  unity. 

The   modem  theory  of  sovereignty    arose    with    the 
modem  national  democratic  state.     In  the  middle  ages 
there  was  really  no  state  in  the  modem  sense. 
History  Feudalism  had  to  break  up  before  the  modem 

Theory  of  1^®*  ^^  ^  state  could  emerge.  Feudalism 
Th''*!rddi*^'  ^^^  ^  governmental  system  based  on  personal 
Agas.  *  allegiance,   and  the  idea  of  the  sovereignty 

of  a  person  or  king  was  the  natural  result  of 
the  system.  Co-existent  with  feudalism  were  the 
antagonistic  claims  of  the  Church  against  the  Empire, 
leading  to  the  ever-discussed  question  whether  the 
temporal  power  (the  Empire)  or  the  spiritual  power  (the 
Church,)     was    supreme.     The  modern     theory,     which 


legarcb  aawermgaty  as  iit9  original, 
and  VEufinded  pwmer  <if  t&e  state^  canU  ii#t 
flDn  m  sneli  cigc^mfl^'i^lllffiw,  espeinally  as  aiaity 
of  tfctf  wntez^  of  tiie  nnHing  ami  flaExy"  sMbflt 
aga*  mUmi  to  tflto  confasioii  by  aayiiig  that  oxQfeer 
tbia  LaBvp'  of  ]!l^atiEze  of  tiie  lia^w  of  Ghxi  was  avvaiaign. 
With  the  disappesrance  of  fradaEam  the  warr  was 
pwad  for  the  appeaarance  of  the  hukIbzii  theocr, 
h^st  it  took  centuries  for  thrnkwrs  to  tiimw  erff 
the  feudal  oonfiuraaii  of  state  and  goTemmest* 
Feudalism  ^btb  the  idea,  of  the  territorial  uuviaieiigiitT 
of  ft  hin^  or  prince.  A»  the  intemiediste  beds 
of  Ihe  feudal  system  died  out,  the  king's  pa^er 
asd  importance  mcreased  until  he  ultmifttely  stood 
supreme.  And  it  was  only  gradually,  as  the  nature  of 
the  state  was  properly  understood^  that  the  sovereignty 
of  the  state  as  distinct  from  the  sovereignty  of  an 
indmdual  or  part  of  government  came  to  be  reeognised. 
The  climax  of  the  confusion  in  the  identificatkin  of  state 
and  ^oTcmment  is  well  represented .  in  the  Mstoric 
utterance  of  Louis  XIV.  of  France,  **  The  state  is 
myself.'* 

The  first  modem  ideas  on  sovereignty  came  from 
Fiance t  in  the  writings  of  Jean  Bodin,  in  the  sixteenth 
century.  The*  state  Bodin  defines  as  an 
aggregation  of  families  and  their  comnron 
possesmons  ruled  by  a  sovereign  power  and  by 
reason.  Sovereignty  he  defines  as  ''  suprenfee  power 
over  citizens  and  subje<*ts  unrestrained  by  the 
hiwfi."  Bodin  emphafflses  tbe  perpetual  nature  of 
sovereignty:  he  says  that  there  is  no  limit  of  time 
to  it,  though  he  admits  tiint.  Ihere  may  be  life  tenure  of 
the  supreme  power.  The  chief  function  of  sovereignty 
is  the  making  of  laws,  and  acoacding  to  bfm  the 
sovereign  is  firee  from  Ihe  laws  thus  made.  But  he  » 
not  free  from  all  laws,  for  aQ  men  are  bound  bv  Divine 
Law  and  the  Laws  of  ]!Tature  and  of  NatiaKs. 
Bodin  grants  Ifiat  a  legal  sovereign  is  under  these  hnws 
(of    T^ature    or    Gk)d),     amf    is    answerable    to    Clod. 
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Begarding  civil  law,  he  says  that  the  so^^ereign's  will  is 
the  ultimate  source  of  law,  and  is  free.  If  the  sovereign 
wills  a  change  the  old  order  does  not  hold. 

Bodin  deids  with  le^al  sorereignty,  for,  he  says, 
sovereignty  may  reside  in  one  person  or  in  a  body  of 
persons,  the  former  being  the  better.  Bodin  is  thus  an 
absolutist,  but  he  makes  the  proviso  that  the  law  of 
God  oi  law  of  Nature  be  oJ>served. 

Hobbes,  whose  theory  of  the  Social  Contract  we  have 
examined  already,  says  that  the  sovereign  is  the  person 
HobMt,  ^^  body  to  whom  the  individuals  in  the  state 
LMkt.  of  nature  agree  to    surrender  their   natural 

Rousstau.  rights  and  liberty.  This  surrender  is 
absolute,  hence  the  sovereign  is  absolute,  supreme  in 
evervthing,  able  to  change  all  laws.  Ho  is  under  do 
human  power  whatsoever.  The  sovereign  power  he  re- 
gards as  indivisible  and  inalienable,  and  the  source  of  all 
legislative,  executive  and  judicial  authority.  Hobbes 
followed  the  absolutist  lead  of  Bodin,  and  his  theory, 
like  Bodin 's,  is  one  of  legal  sovereignty  only. 

Locke,  as  we  have  also  seen,  gave  a  theory  of 
sovereignty  based  on  the  social  contract.  But  he 
carefully  avoids  the  term  **  sovereignty '' ;  instead,  he 
uses  the  phrase  "supreme  power."  "There  can  be 
but  one  supreme  jwwer,*'  says  Locke,  "which  is 
the  legislative,  to  which  all  lihe  rest  are  and  must 
be  subordinate,  yet  the  legislative  being  only  a 
fiduciary  power  to  act  for  certain  ends,  there  remains 
still  in  the  people  a  supreme  power  to  remove  or  alter 
the  legislative,  when  »they  find  the  legislative  act 
contrary  to  the  trust  reposed  in  them."  Thus  according 
to  Locke  there  are  two  "supreme  powers  "  in  the  state. 
Of  these  two  the  community  is  always  the  supreme 
power  ;  but  this  supreme  power  of  the  community  is 
held  in  abeyance  and  is  exercised  only  when  the  govern- 
ment is  dissolved,  and  a  new  government  has  to  be' 
created;  but  so  long  as  the  government  subsists,  the 
legislative  wields  the  supreme  power.  This  distinction 
•  was    worked    out    in    the  nineteenth  centurv  into  the 
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clear-cut   concepts   of   political  sovereignfer   and   legal 
sovereignty.  » 

It  is  to  Bousseau^  however,  with  'his-  idea  of  the 
sovereignty  of  the  general  will,  that  the  modem  theory 
owes  its  immediate  origin.  According  to  Rousseau 
sovereignty  is  the  absolute  power  which  the  social 
contract  gives  the  body  politic  over  all  its  members, 
when  this  power  is  directed  by  the  general  will,  i.e, 
by  the  will  of  the  citizens  as  a  corporate  whole.  This 
general  will  (wheDher  it  medns  *'  the  will  that  wills  the 
common  good,"  or  *^  the  will  of  the  majority,*'  or,  what 
we  may  call,  *' public  opinion")  is,  with  Rousseau, 
the  sovereign.  The  sovereign  as  conceived  by  Rousseau, 
stands  out  as  absolute,  infallible,  indivisible,  inalienable. 
It  finds  its  source  in  an  original  contract  and  abides 
permanently  in  the  body  i)olitic,  Rousseau  thus 
accomplished  for  the  people  what  Hobbes  had  done  for 
the  ruler. 

2.     Charactbkistics  of  Sovereignty. 

The  various  characteristics  of  the  sovereignty 
of  the  state  may  now  be  summed  up  as  follows:  — 
(1)  Absoluteness;  (2)  Universality;  (3)  Inalienability; 
(4)  Permanence;  and  (5)  Indivisibility. 

1.     Absoluteness.      The  sovereignty   of  the    state   is 
absolute  and  unlimited.     Were  it  not  so,  the 

nes?.**'**'"^*"  ^^^^^  would  not  be  a  state  but  a  body  of 
people  subordinate  to  another  state. 
Sovereignty  is  the  supremo  characteristic  of  statehood, 
in  fact,  so  indissolubly  are  they  connected  that  we  may 
say  no  state,  no  sovereignty ;  no  sovereignty,  no  state. 

The     absoluteness     of    the   sovereignty  of  the   state 
implies — 

(a)  That  within  the  state  there  is  no  power  superior 
to  the  state. 

(b)  That  outside  the  state  there  is  no  power  superior 
to  the  state. 
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The  absoluteness  of  the  sovereignty  of  the  state  meav 
the  unlimited  power  of  the  state  over  its  members ;  no 
human  power  is  ^eater  than  the  state.  Such  absolute- 
ness really  impliies  the  other  characteristics — univers- 
ality, inaUenabilifcy,  permana'^ce  and  indivisibility. 
The  theoretical  absoluteness  of  sovereignty  is  modified 
Qnly  when  sovereignty  issues  into  power  as  exer- 
cised by  government.  The  exercise  of  sovereignty 
belongs  to  government,  and  in  the  exercise  ofl  sovereign 
power  government  is  limited.  But  the  limits  are  not 
legal  limits  to  the  sovereignty  of  the  state.  They  ai^ 
limits  to  the  practical  exercise  of  sovereignty.  These 
limits  arise  from  the  very  nature  of  the  state.  The  stcte 
would  not  exist  but  for  individuals;  and  government, 
the  orgonig^tion  of  the  state,  is  comx>osed  of  individuals. 
Government  therefore,  which  exercises  sovereign  power, 
is  limited  because  of  its  very  nature,  by  the  ordiinary 
limitations  of  human  individuality.  The  supreme  func- 
tion of  government — ^law-making — is  governed  in  its 
exercise  by  tlie  fact  that  laws  are  made  for  finite  men  by 
finite  men. 

Thus  the  sovereignty  of  fhe  state  as  such  is  one  and 
Tht  ilmita-  s^ipreme,  but  there  are  influences  which  effect 
tions  of  the  exercise  of  sovereignty.  We  have  already 
sovtrtignty.   gj^Q.,;^^    j^^^    political    sovereignty   conditions 

legal'  sovereignty.  Professor  Dicey  has  summed  up  the 
limits  on  the  legislative  supremacy  of  the  British 
Parliament  thus:  (1)  the  external  limit — which  lies  in 
the  possibility  that  the  citizens  may  disobey  or  resist 
laws  and  (2)  the  internal — which  arises  from  the 
very  nature  of  the  body  or  i)erson  exercising 
sovereignty.  The  sovereign  is  thus  a  body  (or  person)  . 
of  moral  beings  (or  a  moral  being)  who  impose  (ol 
imposes)  the  inevitable  limits  of  their  (or  his)  personality 
on  their  (or  his)  powers.  Even  the  most  despotic  rulei 
is  limited  by  both  these  considerations.  The  most 
absolute  ruler  could  not  make  or  unmake  any  law  at  his 
pleasure,  for  all  subjects,  however  obsequious  they  may 
be  in  many  respects,  have  limits  of  human  endurance. 
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His  own  charact^,  enyironment,  eduealiMm  and  veligkn, 
must  also  mQtild  his  actions.  There^ are,  acoordingfy,  limits 
of  indiTidnaliljf  expedieaicy  and  common  sense. 
Bltintsclili  expresses  the  same  truth  in  ^  a 
well-known  passage :  **  There  is  no  such  thing 
as  absolute  index>endience — even'  the  state  as  a 
whole  is  not  almighty:  for  it  is  limited  efxtemally 
by  the  rights  of  other  states  and  internally 
by  its  own  nature  and  the  rights  of  its  indiridual 
members/'  This  limitation  of  the  ''natural  rights" 
of  the  members  is  the  external  limit  mentioned  by  Dicey. 

Many  writers — espeoially  earlier  writers  on  sovereignty 
T-^faaye     declaared     thai     sovereignty     is     limited     by 

natural  law,  or  divine  law,  a  limit- 
timitv  of  ation  that  has  .been  expressed  in  such 
Divfnt^iLaw.    terms    aS/  eternal    principles    of    mondity, 

natural  justice,  and  religion.  The  remarks 
made  above  about  the  internal  limit  of  sovereignty  apply 
here  also.  In  the  same  way  as  moral  universals  guide 
individuals,  they  guide  the  organisations  of  individuals. 
The  principles  of  morality  undoubtedly  affect  the  exercise 
of  sovereignty,  whether  the  morality  be  called  Natural 
Law  (universal  principles  applicable  to  all  mankind)  or 
the  Law  of  God.  Both  the  law  of  Nature  and  the  law 
of  Ck)d  have  to  be  interpreted  by  human  agency ;  and  these 
laws — of  Nature  and  God — exercise  no  sovereignty  in 
themselves.  They  are  not  legal  limits  on  which  a  judge 
could  insist  as  standing  against  l^e  expressed  will  of  a 
state  in  the  actual  state-laws.  They  are  not  legal  limits,, 
but  conditions  of  law-making. 

There  are,  however,  one  or  two  limits  which  have  become 
prominent  during  the  last  century,  and  which  merit 
fuller  consideration.  The  sovereignty  of  the  state, 
it  is  held  by  some,  is  limited  (a)  by  its  own  fundamental 
laws,  as  drawn  up  in  its  constitution,  and  (J)  by  inter- 
national law. 

(a)  Most  modem  states  make  a    distinction    between 
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fundamental  laws  and  ordinary  laws.  The  fundraumial 
laws  axe  those  general  principles  which  are 
Ths  umitR-  drawn  np  to  gmde  future  legislators  and 
constifuthTn.  administrators  in  the  state.  They  JiXe 
regarded  as  more  important  than  ordinary 
laws:  in  fact  ordinary  laws  are  Talid  only  in  so  far  as 
they  accord  with  the  spirit  of  fundamental  laws.  These 
fundamental  laws  are  drawn  up  in  a  single  document 
called  the  constitution,  and  the  constitution  cannot  be 
altered  save  by  some  special  process  of  law-making. 
The  ordinary  legislature  cannot-  amend,,  abolish  or  add 
to  the  constitutional  law.  Such  constitutions  are  called 
''rigid/'  as  distinct  from  '^flexible''  constitutions, 
where  there  is  no  distinction  between  fundamental  and 
ordinary  laws.  The  most  notable  flexible  constitution 
is  that  of  the  United  Kingdom,  while  the  constitution 
of  the  United  States  America  is  a  typical  example  of  the 
rigid. 

The  existence  of  such  laws  limits  the  ordinary  legis- 
lature of  the  United  States.  It  reduces  it  to  a  position 
analogous  to  that  of  e,  British  municipality  or  railway 
company,  the  constitutions  oi  which  are  laid  down  by  Act 
of  Parliament.  India  is  like  the  United  State's  of  America 
in  this  respect  ,  for  its  legislature  is  a  subordinate  law- 
making body,  limited  by  higher  laws — viz.,  the  laws  oi 
the  Impeorial  Parliament,  which  act  as  its  constitution. 
The  LegielatiTe  Councils  of  India  are  subordinate,^^ 
indeed,  but  so  are  the  legislatures  of  France,  Germany 
and  the  United  States.  Actual  legal  supremacy  rests  in 
the  constitution.  But  the  sovereignty  ^f  the  state  of 
the  United  States,  Germany  or  France  is  not  limited. 
The  American  people  could  sweep  away  the  constitution 
and  all  appertaining  to  it  and  establish  a  leg'islature 
like  that  of  Great  Britain.  The  constitution  limits 
the  government,  not  the  state.  Only  in  so  far  as  the 
state  wishes  to  have  these  limitations  do  the  limitations 
exist. 

(b)  The  limits  of  international  law  may  be  reduced  to 
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the  same  tertns.  Each  dtate  is  independent  and  interprets 
for'  itself  how  far  the  principles  of  inter- 
tioiit^of''m'  Jttational  law  are  to  apply.  International  law 
uriwtioiwf*  is  not  law  in  the  ordinary  sense  of  law.  It 
*•••'  is    more     like    international     principles    of 

morality.  These  principles  are  somewhat  like  customary 
law.  As  a'  rule  they  are  obeiyed,  but  ultimately  the 
individual  states  have  to  say  what  laws  apply  to  them 
and  how  they  apply.  There  are  as  yet  no  international 
courts  to  enforce  international  law,  though  there  are 
courts  to  interpret  it;  and  what  we  find  in 
practice  is  that  states  interpret  international  law  foi 
themselves,  usually  as  they  find  it  expedient.  When 
there  are  international  courts  to  enforce  international 
law,  then  states  independent  at  present  will  no  longer 
be  independent. 

211  these  limits  to  sovereignty,  paradoxical  as  it  may 
seem,  are  limits  and  not  limits  at  the  same  time. 
Sovereignty  is  supreme  power,  and,  as  Austin  has-  told 
us,  supreme  power  limited  by  positive  law  is  a  contra- 
diction in  terms.  The  so-called  limits  are  not  legal 
limits  to  the  sovereignty  of  the  state.  They  are  limits 
to  ihe  exercise  of  sovereign  power,  or,  rathoi 
conditions  of  law-making,  and  most  of  them  arise  from 
the  very  nature  of  man  and  society. 

2.  Universality.  The  sovereignty  of  the  state  applies 
to  every  citizen  in  the  state.  No  person,  no  uiiion^  or 
organisation,  however  universal,  affects 
vtrtaiity.  tihe  sovereignty  of  the  state.  An  organisa- 
tion, for  example,  like  the  socialist  "Inter- 
national,'' though  it  may  be  excellently  organised  and 
have  members  in  every  country  of  the  world,  does  not 
destroy  the  sovereignty  of  any  one  state.  It  could  only 
do  so  by  setting  up  a  new  international  state  with  a 
sovereignty  of  its  own  which*  would  destroy  the^ 
sovereignty  of  individual  sitates. 

The  only  apparent  exception  to    the    universality    of 
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flOverdignty  is  what  is  known  as  the  extra*territorial 
soTereignty  of  diplomatic  representatives.  An 
Ttrrit'oriai  ©i^bassy  in  a  country  belongs  to  the  country 
•ovtreignty.  it  represents,  the  members  of  the  embassy 
being  subject  to  the  law  of  their  own  country. 
This,  however,  is  only  a  matter  of  international  courtesy 
and  is  no  real  exception.  Any  state  in  virtue  of  its 
sovereignty  could  deny  the  privileges  so  granted. 

3.  Inalienability.     "Sovereignty,**  says  Lieber,  the 
well-known  American  writer,  "  can  no  more  be  alienated 

than  a  tree  can  alienate  its  right  to  sprout  or  a 
abimii*""     man   can   transfer   his  life    and   personality 

without  self-destruction.**  The  state  and 
dovereignty  are  essential  to  each  other.  This  does  not 
mean  that  the  state  may  not  ^ve  up  part  of  its  territory, 
or,  as  it  is  said,  cede  sovereign  rights.  The  ceding  of 
sovereign  rights  does  not  mean  ceding  the  sovereignty  of 
the  state  as  such ;  in  fact  the  cession  of  such  rights  is 
excellent  example  of  the  working  of  the  sovereignty  of 
the  state.  All  that  happens  is  that  whereas  formerly 
there  was  one  state,  now,  with  such  cession,,  there  are 
two  states.  Far  less  does  the  abdication  of  a  monarch 
or  sovereign  mean  the  alienation  of  sovereignty.  It  is 
merely  a.  change  in  the  form  of  government  by  the 
peiBignation  of  his  position  by  a  titular  sovereign. 

4.  Permanence.    The  sovereignty  of  the  state  is  as 
permanent  as     the    state     itself.      The    cessation     of 

sovereignty  means  the  end  of  the  state ;  the 
aii2r^""     cessation    of    the    state    means    the  end  of 

sovereignty.  We  have  noted  above  how 
Hobbes,  in  his  confusion  of  state  and  government, 
regarded  the  immediate  succession  of  a  king  on  the 
death  of  his  predecessor  as  necessary  to  the  continuance 
of  the  s'fate.  The  death  of  a  king  or  president,  however, 
is  again  only  a  personal  change  in  the  government, 
not  a  break  in  the  continuity  of  the  state. 

6.    Indivisibility.    The   indivisibility   of   sovereignty 

I 
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arises  from  its  absolutesuess.  There  can  only  be  oae 
6.  tmiivitib-  soveveigaty  ol  the  state;  otherwise,  there 
iiity.  would  be  more  than  one  state. 

On  the  subject  of  the  indivisibility  of  sovereignty 
xnnek  has  been  written^  ani^l  nmch  authoritative  opinion 
•  has  been  given,  oi:^  either  side;  The  question 
sovtrtusnty  of  the  divisibility  of  .sovereignty  came  to  the 
Ftdtraiism.  front  particularly  with  the  development  of 
federal  government.  In  a  federal  union,  such 
as  the  United  States,  there  are  three  chief  grades  of 
powers — ^first,  the  constitution,  which  contains  the 
general  conditions  of  government  for  the  whole  of  the 
CTnited  States,  and  beyond  the  limits  of  which  no 
legislature  can  go  without  amendment  to  the  constitution 
itself ;  secondly,  there  is  the  federal  government,  or  gov- 
ernment of  the  United'  Stakes  as  a  whole;  and,  thirdly, 
there  are  the  governments  of  the  individual  states  which 
ma]^e  up  the  union.  The  government  of  the  United 
States  is  empowered  to  legislate  on  certain  matters,  the 
governments  of  the  states  on  other  matters,  and  these 
governments  are  supreme  in  their  own  spheres,  which 
are  decided  by  the  (Donstitntion. 

The  question  of  the  divisibility  of  the  sovereignty  of 
the  state  is  not  affected  by  federalism.     A  federal  union 
makes  one  complete  state,  and  only  one,  with,  therefore, 
one  sovereignty.     One  B,8pect  of  the  sovereignty  of  the 
state,  scone  writers  hold,  does  admit  of  diviribility,  abd 
that  is  legal  sovereignty,   ^igalljihe  cbnatituticm  of  the 
United  States,  or  any  federation  or  confederation,  grants 
supreme  powers  to  various  units  of  government.       To 
call  this  a  division  of  soverei^fnty,,  however,  is  due  to  a 
misuse  of  the  word  sovereign^     The  division  of  govern- 
mental powers  which  the  constitution    grants    ia    quite 
another  thing  from  the  division  of  the  sovereignty  of  the 
state.     In  this  matter,  as  .  in    many    others.     Political 
Science  is  at  variance  with  popular  usage.    We  speak 
of    the    ''  state  "  of  America  when  we  mean  the  units 
which  form  the  one  state  called  the  United  States  of 
America,  whereas  they  are  not  states'  at  all.    They  are 
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subordinate  law-making  bodies  with  giiaranteed  powers ; 
but  they  have  not  sovereignty.  The  student  would  be 
well  advised  to  keep  in  mind  the  difference  between  the 
€iovereignty  of  the  state  and  legal  powers  granted  by  a 
definite  legal  instrument.  It  is  technically  as  correct 
to  say  that  a  municipality  is  sovereign  within  the  limits 
set  by  the  constitution  given  it  by  the  central  govern- 
ment, as  to  say  that  the  "  states  '*  of  the  United  States 
are  sovereign.  Were  we  to  adopt  this  attitude,  then 
sovereignty  could  be  divided'into  thousands  of  fragments. 
The  truth,  however,  is  that  there  is  only  one  sovereignty 
of  the  state,  which  in  its  legal  aspect  issues  into  the 
various  powers  its  organisation,  or  goyemmeht. 

This  idea  of  divided  or  dual  sovereignty,  therefore, 
arises  from  the  usual  cause — the  failure  to  distinguish 
state  and  government.  Ail  states  are  units  with  one 
and  only  one  sovereignty :  but  in  their  organisations  they 
vary  one  from  another.  The  division  of  power  or  delega- 
tion of  power  by  one  part  of  the  oj^ganisation  to  another 
no  more  affects  the  central  fact  of  undivided  sovereignty 
than  the  existence  of  many  nerve  centres  affects  the 
existence  of  only  one  head  in  the  human  body.  The  hot 
arguments  centred  in  this  question,  ending  ill  the  United 
States  with  a  Civil  War,  arose  from  a  very  natural 
desire  of  states  which  lost  their  sovereignty  when  they 
became  units  of  a  federal  system  to  preserve  at  least  the 
theory  of  their  lost  supremacy. 

3.    Attstin's  Theory  of  Sovereignty. 

An  analysis  of  the  theory  of  Austin  will  show  the 
application  of  the  various  points  mentioned  above.  John 
Austin  was  an  English  lawyer  who  wrote  a  book  on 
Jurisprudence  (published  in  1832),  containing  a  theory 
of  sovereignty  which  has  been  violently  criticised  by 
practically  every  subsequent  writer  on  the  subject  of 
Political  Science.  His  theory  is ,  the  outcome  of  the 
teaching  of  Bentham  and  Hobbes,  but  it  is  by  no  means 
the  same  as  their  theories.  The  criticism  evoked  by 
Austin's  theory  may  justly  be  said  to  have  led  to  the 
Xdodem  theory  of  the  isovereignty  of  the  state. 
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Law,  Austin  considers,  is  a  command  given  by  a 
i?*t*"'*  t  superior  to  an  inferior,  and,  with  this  guiding 
of  tht  conception,  he  goes  on  to  develop  his  theory 

•2lVi!2[8nV   in  these  words  :  — 

*'  The  notions  of  sovereignty  and  independent  political 
society  may  be  expressed  concisely  thus  ....  If  a 
detenninate  human  superior  not  in  the  habit  of  obedience 
to  a  like  superior  receive  habitual  obedience  from  the 
bulk  of  a  given  society,  that  determinate  superior  is  the 
sovereign  in  that  society  and  the  society,  including  the 
superior,  is  a  society  political  and  independent."  He 
goes  on,  ^'  to  that  determinate  superior  the  other 
members  of  the  society  are  subject,  or  on  that  determinate 
superior  the  other  members  of  the  society  are  dependent* 
The  position  of  its  other  members  towards  that  deter- 
minate superior  |is  a  state  of  subjection  or  a  state  of 
dependence.  The  mutual  relation  which  subsists 
between  that  sui)erior  and  Ihem  may  be  styled  the  rela- 
tion of  sovereign  and  subjec^.  or  the  relation  of  sovereign- 
ty and  subjection.*'  That  is,  in  ever^r  independent  orderly 
political  community  there  is  some  single  person  or  body 
of  i)ersons  which  can  compel  the  other  persons  in  the 
community  to  do  as  he  or  it  pleases.  The  sovereign 
may  te  a  person,  or  the  sovereign  may  be  '*  collegiate  *' 
(i.e.,  a  group).  Every  community  has  a  sovereign 
somewhere,  for,  supposing  a  community  is  broken  up  into 
parts,  as  in  a  revolution,  it  will  settle  down  ultimately 
and  a  state  of  equilibrium  will  be  reached  when  the 
sovereign  will  be  discoverable  in  the  new  scheme  of 
things.  Thus,  before'  the  rupture  in  America  the 
sovereignty  resided  in  one  place,  and  in  another  after 
the  Declaration  of  Independence.  This  sovereign,  either 
single  or  collegiate,  occurs  ii)  every  independent  orderly 
community,  and  it  always  possesses  ulti^nate  an^ 
irresistible  force.  Austin  says  that  if  a  single  person 
is  sovereign,  he  is  a  monarch,  if  a  small  gitoup, 
there  is  oligarchy,  if  a  small  group,  but  larger  than 
oligarchy,  an  aristocracy:  if   it   is    a  large   numeirous 
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group  then  it  is  democracy.    Austin  did  not  believe  in  a 
limited    monarchy,    e.g.y    he    calls   the    government   of 
Britain  an  aristocracy. 
Certain  conclusions  follow  from  his  theory — 

Conclusions       ^^^  ^.'^^  superior  or  sovereign  must  be  a 
following        determinate  person  or  body ;  therefore  me&thei 
tSory?^*       the  general   will  nor   all   the   people   taken 
to'geQier  can  be  sovereign. 

(2)  The  power  of  the  sovereign  is  legally  unlimited 
or  absolute,  for  a  sovereign  cannot  be  forced  to  act  in 
a  certain  way  by  any  command  of  his  own.  He  makes 
his  own  limits. 

(3)  Sovereignty  is  indivisible.  It  cannot  be  divided 
between  two  or  more  persons  or  bodies  of  persons  acting 
separately,  for,  if  so,  one  would  be  limited  in  some  way 
by  the  other,  which  would  be  a  superior  i)ower,  and 
therefore  the  real  sovereign. 

These  are  the  main  points  of  Austin's  theory. 
Obedience  and  rule  are  the  essential  factors  for  the 
critioism  existence  of  a  state,  and  a  law  is  a  command 
of  Austin's  of  the  sovereign  which  demands  obedience. 
thoory.  ^  legal  right  is  distinctly  a  state  matter :  it  is 

granted  by  the  sovereign  authority  and  it  will  be  upheld 
by  the  sovereign  au-Qiority.  It  must  be  noted  that 
the  rights  are  legal  rights,  not  moral  or  religious  rights. 
The  notions  of  law,  right,  and  sovereignty  run  together, 
and  in  considering  the  theory  of  Austin  we  must  remem- 
ber that  he  gives  a  lawyer's  view  of  sovereignty,  t.«. 
legal  soveieigntjjr. 

In  all  Austinian  '^  detierminate ''  sovereigns  there  are 
limits  of  some  kind — ^the  external  and  internal  limits 
Maino's  mentioned  above.  Even  despots  rule  according 

oritioism.^  to  the  limits  of  common  sense.  Sir  Henry 
Maine  m  particular  criticised  Austin  on  these  grounds. 
Maine's  experience  in  India  had  shown  him  tbat  there 
is  not  necessarily  a  determinate  body  or  person  who  is 
obeyed.  He  saw  the  power  of  custom  in  India,  and  that 
this  custom  controlled  the  people  and  rulers  alike.  Not 
only  so,  but  custom  is  not  a  deliberate  statute ;  it  is  the 
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outcome'  of  ag'es.  Certainly  it  is  not  the  fiat  of  a 
determinate  superior.  Maine's  example  is  Bd.njit  Singh 
of  the  Punjab,  who  in  Maine's  woi^ds,  never  '*  issued  a 
command  which  Austin  would  call  a  law,"  for  the  riiles 
which  regulated  the  lives  of  his  subjects  were  derived 
fxom  their  immemorial  usages,  and  these  rules  were 
administered  by  domestic  tribunals,  and,  as  Maine  says, 
Ranjit  Singh  was  a  ruler  the  smallest  disobedience  to 
the  command  of  whom  would  have  meant  death  or 
mutilation. 

This  position  Austin  met  by  allowing  the  principle  that 
*^What  the  sovereign  permits  he  commands.*'    This  is 
true  so  far.     The  English  conamon  law,  for  example,  is 
not  made  by  Parliament.     It  exists  in  customs,  which 
are  explained,  modified,  or  expanded   when    the   courts 
apply  them.  They   are  laws  all  the  same,  the  courts  taking 
cognizance  of  them  as  much  as  they  do  of  parliamentary 
statutes.       The  King-in-Parliament  as  legal  sovereign 
could,  indeed,  alter  the  common  law,  or  make  it  statute 
law,  thus  making  it  a  definite  command  of  the  legal 
sovereign.     But  much  of  the  common  law  it  could  not 
alter  without  much  danger  to  the  state,   for  to  try  to- 
upset    tradition    and  custom  might  lead  to  revolution. 
Did  Parliament  merely  make  common  law  into  statute 
law  the  process  would  be  an  excellent  example  of  the 
poww  of  custom  as  influencing  Parliament.  In  India  the 
power  is  even  clearer,  for  the  legislative  sovereign  has 
to  accommodate  itself  to  the  deeply  ingrained  popular 
customs,  which  are  often  based  on  religion. 

The  difficulties  of  the  Austinian  theory  are  more 
marked  when  he  applies  his  principles  to  existing  states. 
DiffleuiHM  ^®  applies  his  theory  to  two  in  particular — 
In  the  appii- (1)  Great  Britain;  (2)  The  United  States. 
Mistrn's  Let  us  examine  the  former.  In  England,  lie 
theory.  says,  one  component  part   of   the   sovereiffn 

or  supreme  body  is  the  * 'numerous  body  of  the  Common®,'  * 
who  exercise  their  sovereign  powers  through  representa- 
tiviBs.  In  other  words,  he  says  that  the  electorate  is  a 
component  part  of  the   sovereign,   and  it   exercises    its 
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powers  by  ejecting  r^resteniatives.  Yet  he  says  the 
.  lectors  delegate  their  powers  to  the  repiresentatives  *'  ab- 
solutely and  unconditionally/'  sb  much  so  that  the  "re- 
presentative assembly  mig^ht  concur  with  the  king  and 
the  peers  in  defeating  the  principal  ends  for  which  it  is 
elected  or  appointed/'  i,e,,  it' might  deprive  the  people 
of  their  vote  altogether.  Therefore,  he  holds,  sovereign- 
ty resides  with  the  King,  Lords  and  Commons  (not 
electors).  But  that  sovereignty,  he  says,  returns 
when  Parliament  is  dissolved.  This  antinomy 
leads  to  one  of  the  most  glaring  fallacies  in 
his  whole  posirion.  He  goeis  on  to  say  that  although 
the  electorate  delegates  its  powers  absolutely  or  un- 
conditionally, yet  it  may  do  so  "  subject  to  a  trust  or 
trusts."  Then  he  goes  on — *^I  commonly  suppose  that 
the  Parliament  for  the  time  being  is  possessed  of 
sovereignty.  But  speaking  accurately  the  members  of 
the  Commons  house  are  merely  trustees  for  thfe  body 
by  which  they  are  elected  or  appointed,  and  consequently 
the  sovereignty  always  resides  in  the  king  and  peers 
with  the  electoral  body  of  the  Commons." 

Thus  Austin  says  variously  that — 

(1)  Parliament  is  sovereign. 

(2)  The     King    and    Peers    and     electors       are 

sovereign. 

(3)  The  electorate  is  sovereign  when  Parliament 

is  dissolved. 

(4)  That  the  Commons  have  powers  (a)  free  from 
I      trust,  (b)  are  trustees. 

The  Austinian  difficulty  is  easily  solved  by  the  simple 
device  of  the  separation  of  the  two  conceptions  of  legal 
and  political  sovereignty.  Austin's  theory  is 
pof^ieai"^  the  attempt  of  a  lawyer  to  give  a  lawyer's 
sovereignty,  view  of  sovereignty,  i.e.,  legal  sovereignty. 
In  placing  legal  sovereignty  in  the  United 
Kingdom  in  the  King-in-Parliament  he  is  right :  but  he 
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does  not  stop  there.  He  tries  to  give  a  place  in  liis  theory 
to  the  influences  which  lie  at  the  back  of  legal 
sovereignty  and  this  leads  him  into  hopeless  confusion. 
The  electorate  has  no  part  in  legal  sovereignty:  nor  are 
the  representatives  in  any  sense  trustees.  No  court 
would  i)ay  any  attention  to  an  act  made  by  any  other 
body  than  the  King-in-Parliament :  nor  would  any  court 
listen  to  an  action  under  Trustee  law  between  an 
elector  and  a  representative  for  breach  of  trust.  The 
sovereignty  of  the  King-in-Parliament  is,  as  Austin  says, 
legally  absolute,  but  really  it  is  conditioned  by  the  vast 
number  of  influences  termed  political  sovereignty. 


CHAPTER  VI. 
LIBERTY. 

I,    General  Meanings  of  Liberty. 

The  subject  of  liberty  follows  naturally  after  a 
discussion  on  sovereignty.  The  finality  of  the  various 
characteristics  of  sovereignty — absoluteness, 
universality,  indivisibility — may  lead  to  the 
notion  that  sovereignty  and  liberty  are  mutually 
exclusive  ideas.  Far  from  this  being  the  case,  sover- 
eignty and  liberty  are  correlative  terms.  The  sovereignty 
of  the  state,  instead  of  being  the  negation  of  liberty,  is 
the  medium  of  liberty.  Liberty  is  possible  only  in  an 
ordered  state,  a  state,  that  is,  where  the  legal  and 
political  aspects  of  sovereignty  coincide,  or  nearly 
coincide.  The  fundamental  maxim  of  liberty  is  that 
law  is  the  condition  of  liberty. 

These  remarks  are  true  of  liberty  in  a  general  way, 
various  ^^*  ^^^  ^^  analysis  of  the  idea  of  liberty  we 
MMiiiiiiBtof  must  first  separate  the  various  meanings  of 

First,  there  is  the  general,  unscientifio  use  of  liberty, 
common  in  everyday  language  and  in  poetry.  This 
Natural  aspect  of  liberty  may  mean  several  things.  It 
LiiMrty.  iiiay  mean  mere  license,  or  the  desire 
to  do  as  one  likes  irrespective  of  what  all  others 
like;  or  it  may  m^an  freedom  from  the  conven- 
tions of  social  intercourse  and  manners,  such  as 
may  be  achieved  by  living  in  distant  country  districts, 
or  in  solitaiy  woods,  far  irom  the  crowds  and  manners 
of  towns.  Or  it  may  merely  mean:  the  freedom  of 
thought  as  distinct  from  the  slavery  of  the  body ;  or  the 
desire  of  the  human  soul  to  be  free  from   the  body,   to 
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be  free,  as  one  poet  puts  it,  like  the  clouds  flittinf^ 
across  the  sky.  Everyone  has  a  vague  notion  of  liberty 
of  some  kind  and  a  desire  for  it,  but  amonff  ten  people 
using  the  word,  perhaps  no  two  will  be  able  to  say 
exactly  what  they  mean,  or  if  they  do  slay  it,  will  agree 
with  each  other  in  their  definitions.  TMs  general, 
unscientific  use  of  the  word  we  may  call  Natural  Liberty. 

Secondly,  it  may  mean  the  Rule  of  Law,  that  is,  the 
limitation  of  the  powers  of  government  by  establisSied 
Civil  law,     whether    it    be    in    the    form    of    a 

Liberty.  constitution  which  contains  fundamental 
principles  to  guide  and  limit  the  government,  or,  as  in 
England,  the  fact  that  law  applies  equally  and 
impartially  to  all,  to  the  greatest  and  humblest  alike. 
This  sense  of  the  term  may  be  called  Civil  Liberty. 

Thirdly,  it  may  mecm  constitutional  government,  that 
is,  a  form  of  government  in  which  the  people 
as  a  whole  have  an  effective  voice.  In  this 
LHMrfy.'  sense,  what  we  may  call  Political  Liberty, 
the  phrase  ^free  government'  or  ^free 
country,*  means  that  the  country  concerned  has  a 
representative  government,  or  is  a  democracy.  It  means 
that  the  people  themselves  determine  how  they  are  to  be 
governed. 

Fourthly,  it  may  mean  national  index)endence.  In  this 
sense  we  speak  of  battles  like  Thentaopylae  and 
National  Bannockbum  deciding  the  liberty  of  the 
Liberty.  Greeks  or  Soots.  A  'free*  country  in  the 
sense  means  a  country  which  is  independent,  or  simply 
that  it  is  a  sovereign  state.  In  this  sense,  therefore, 
sovereignty  and  freedom  mean  the  same  tiring.  This 
sense  of  liberty  may  be  called  National  Liberty. 

2.     Natural  Libebty  :  The  Law  of  Nature. 

In  connexion  with  the  origin  of  the  state,  we  have 
already  mentioned  the  idea  of  liberty  in  the  so-called 
state  of  nature,  where  natural  law  was  supposed  to 
prevail.     We     must    now    examine     the    meaning     of 
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natural  law  in  more  detail,  and  in  doing  so  it  is  essential 
first  io  giTe  a  short  review  of  its  history.  The 
law  of  Nature  has  a  long  and  vexed  history  in 
both  philosophy  and  jurisprudence.  In  its  most  familiar 
form  we  have  seen  it  in  the  theories  of  Hobbes,  Locke, 
Rousseau  and  their  predecessors  of  the  contractual 
school  of  thought.  Its  actual  origin  lies  further  back 
than  history  shows;  but  from  such  historical  evidence  as 
we  possess  we  can  build  up  a  fairly  rational  account  of 
its  earliest  stages. 

To  early  man  all  law  wa?  divine.  In  both  its  origin 
and  sanction  early  law  depended  on  divine  powers,  which 
Early  ^  unthinking  and  simple  men  were  beyond 

History.  the  scope  of  question.  The  more  inquisitive 
minds  in  early  days  began  to  reflect  on  things  of  the 
world  around  them,  and  tried  to  find  reasons  for  them 
and  causes  of  their  existence.  One  outstanding  fact 
was  obvious — the  uniformity  of  nature.  Implicitly  or 
explicitly  this  uniformity  was  the  basis  of  all  questions 
and  answers.  The  primaeval  reasoner  could  not  fail  to 
recognise  that  in  nature  there  is  much  difference  amid 
much  similarity,  and  much  similarity  amid  the  difference. 
Among  the  objects  of  nature  he  could  make  a  rough 
division  of  animate  and  inanimate,  and  amongst  the 
animate  he  could  see  distinctly  what  science  has  since 
called  genus  and  species.  These  varied  greatly,  but  in 
all  the  variation  there  seemed  a  common  principle.  A 
dog  differs  from  a  bird,  but  the  stages  of  lifle  are  similar 
— ^birth,  youth,  age  and  death.  Such  phenomena  to  the 
early  reasoner  gave  indications  of  something  common 
working  in  all  the  animate  world,  something  which  was 
beyond  the  control  of  life  itself.  Not  only  so,  but  early 
thinkers  could  not  help  being  struck  with  the  distinc- 
tive features  of  their  own  special  type.  Man  was 
distinct  from  other  animate  life,  and,  among  men,  as 
among  the  trees  and  animals,  there  were  many 
diffei^ences  CQ-existing  with  a  principle  of  unity.  Amid 
the  various,  passions  and  emotions  of  man  there  seemed 
to  exist  a  sameness.     Though  one  man    did  not  grow  up 


140  POLITICAL   SGIENCB. 

exactly  like  another^  the  ftame  weakness  of  childhood 
was  succeeded  by  the  same  strength  of  manhood  and  the 
same  decline  of  old  age.  In  all  this  clearly  there  was  a 
principle  of  growth  or  of  decay,  a  principle  independent 
of  the  will  of  the  individual  through  whom  it  was  mani- 
fested. The  question  as  to  the  first  principle  or  first 
cause  was  answered  by  the  general  name  of  Nature. 

This  conception  of  Nature  involved  two  ideas,  one, 
uniformity  or  rule,  the  other,  power,  or  force,  both  ap- 
The  plicable  in  a  general  way  to  all  living  beings. 

MRMption  These  ideas  had  a  special  application  in  the 
case  of  man.  In  the  case  of  man  the  particular 
form  that  nature  took  was  reason.  Nature  thus  came 
to  be  looked  on  as  rational,  and  as  operating  towards 
certain  definite  ends.  In  cipher  words,  nature,  instead  of 
being  regarded  as  the  material  universe,  the  result  of 
some  blind  force,  was  interpreted  as  an  intelligent  or 
rational  force.  The  moral  was  added  to  the^  physical 
aspect  of  the  universe,  and  gave  a  double  meaning  to  the 
phrase  Laws  of  Nature. 

In  Greek  thought  the  idea  of  nature  varied  acoording 
to  the  mental  outlook  of  ^he  users.  In  the  earliest 
In  Qrtek  stages  of  thought  the  change  or  flux  in 
thought.  material  nature  was  sharply  contrasted  with 
the^  unvarying  institutions  of  human  society.  In  early 
society,  where  rigid  custom  was  law,  human  life  seemed 
to  be  more  stable  than  the  life  of  external  i^atnre* 
Later,  the  position  was  reversed  by  the  ethical  philo- 
sophers, who  came  to  look  on  social  institutions  as  far 
more  variable  than  the  external  universe.  Thus  the 
P3rthagoreans,  who  were  primarily  phydicidts  and 
secondarily  moral  philosophers,  applied  the  idea  ol 
Nature,  the  unifying  principle  of  life,  to  human  society 
with  its  definite  laws  and  social  organisation.  The 
phrase  Laws  of  Nature  came  to  express  (in  human  society 
what  is  primarily  characteristic  of  external  nature — viz., 
uniformity.  The  uniformity  in  society,  however,  was 
gradually  shown  to  be  unstable.  The  acts  o9  individual 
human     agents,     such     as    the    law-giver    Solon,    the 
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foundation  of  colonies,  which  made  their  own  laws 
suitable  for  their  own  peculiar  circumstances,  and  the 
comparative  study  of  political^  and  social  institutions 
—all  these  showed  as  much  diversity  in  human  insti- 
tutions as  uniformity. 

Studied  by  themselves,  customs  or  laws  (and  early 
laws  were  simply  customs)  showed  the  same  division  of 
onformity  on  the  one  hand  and  difference  on  the  other. 
Thinkers  saw  that  though  ihere  were  great  variations 
among  the  customs  and  laws  of  peoples,  yet  everywhere 
there  were  certain     phenomena    in     common.       These 
common  elements  came  to  be  regarded  as  the  essential 
laws    of    mankind.'  They    were    everywhere    similar, 
therefore,  it  was  argued,  they    must    have    a    common 
principle.    The  common  principle  was  Nature,  and  these 
laws  were  called  Natural  Laws,  and  as  such  they  were 
fundamental,  prior  both  in  time  and  in  sanction  to  man- 
made  laws,  which  varied  from  community  to  community. 
Among  the  Ghreek  philosophers  the  distinction  was 
very    general.     In    the    Sophists    it    appeared    in    the 
distmction,  already  noted,  of  Nature,  with  its 
Sophists,        permanent  institutions,    and    Gonveontion,    or 
Artttoti?'      artificial     man-made     institutions.     Carrying 
out  this  distinction,  ttie  Sophists  considered 
that  mankind  did  not   embody   any   of   the   permanent 
elements  of  Nature,  but  that  every  people  legislated  for 
itself  according  to  its  own  notions.     The  Cynics,  another 
school  of  Greek  thought,  maintained  the  view  of  nature 
later  voiced  by  Eousseau,  as  meaning  simplicity  of  life. 
Human  institutions  were  looked  on  as  artificial,  and,  as 
such,  opposed  to  nature,    and   wrong.     The    distinction 
also  appears  in  Plato,  who  contrasts  abstract  ju^gtice  with 
the  written  laws  of  the  state ;  and  in  Aristotle,  who,  in 
hid  Ethics,   divides   justice   into   natural   and   legal   oi 
conventional,  and  law  into  common  and  peculiar. 

It  is  to  the  Stoics,  however,  that  we    owe    the    most 

imx>ortant  presentation   of  the  theory  of  natural  law. 

St  issi  ^^^  Stoics  natural  law  was   the  universal 

divine  law  of  reason,  manifested  in  both  the 


I 
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moral  and  the  material  worlds,  Man's  reason  was  only  a 
part  of  the  law,  but  in  virtue  of  this  natural  element  in 
him — his  reason — man  could  understand  the  relations  of 
things.  Man's  rea;Son,  therefore,  was  the  insitrument 
throug^h  which  the  law  of  Nature  was  revealed,  and,  as 
the  Stoic  ideal  was  to  live  according  to  nature,  reason 
was  the  criterion  of  what  was  good  or  bad.  Social 
institutions  therefore  were  not  conventional :  they  were 
the  results  of  reason,  or,  what  is  the  same  thing, 
m-'inifestations  of  the  law  of  Nature. 

The  Stoic  theory  i)assed  through  Cicero  into  Boman 
Law.  The  centre  of  Cicero's  teaching  is  that  in  every 
individual  there  are  certain  feelings  implanted 
by  Grod  or  Nature ;  these  feelings  are  common 
to  everybody.  The  law^  of  Nature  to  him  was  the 
universal  consent  of  mankind.  ^^  Universal  consent,'* 
he  said,  *'  is  the  voice  of  nature."  Universal  conisei^t 
meant  the  ordinary  common-sense  opinion  of  reasonable 
beings,  and  in  this  form  the  law  of  Nature  passed  into 
the  field  where  it  had  the  greatest  vogue— JRoman  Law. 

In  E/oman  Law  the  conception  of  natural  law  was 
encouraged  not  only  by  the  Stoic  theory  but  by  actual 
Roman  historical   circumstances.     From   the  earliest 

Law.  period  in  Soman  history,  the  foreign  i)opula- 

tion  in  Bome  had  an  important  determining  power  in  the 
course  of  Roman  development.  Various  causes,  such  as 
commercial  intercourse  and  the  instability  of  provincial 
govefrnments,  led  to  a  large  number  of  immigrants  to 
Rome  every  year,  and  these  aliens,  or  peregrini,  thono't 
they  often  had  very  close  business  and  social  ties  with 
Rome,  were  really  outside  the  pale  of  Roman  civil  law. 
At  first  they  had  no  rights,  either  private  or  public,  but 
the  Roman  courts  had  to  adjudicate  on  cases  in  which, 
they  were  concerned.  Such  a  state  ■  of  affairs  is  unknown 
in  modem  times.  Modem  European  communities  do  not 
allow  such  accessions  of  alien  elements  as  endanger  the 
native  i)opulation.  Further,  absorption  of  alien 
elements  is  far  quicker  nowadays.  In  ancient  times  the 
original  citizens,  believing  themselves  knit  together  by 
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blood  ties,  did  Dot  favour  the  external  usui*pation  of  what 
Was  their  birthright.     In  Rome  tlhese  aliens  at  first  had 
no  law,   but  when   tiie   Romans  recognised   that   their 
presence,    instead    of     being     dangerous,     was     often 
beneficial,  they  made  special  legal  provision  for    them. 
They  did  not  share  in  the  Roman  civil  law,  which  was 
a  privilege  reserved  for  Roman  citizens  only.     Whfitt  the 
Romans  did  was  to  select  rules  of  law  common  to  Rome 
and  to  the  different  communities  from  which  the  immi- 
grants came.     They  thus  had    one  law    for    foreigners 
and    another    law     for  themselves.       The  law  for  the 
foreigners  was    inerely    a     selection     from    the    laws 
common  to  the  various  communities  and  Rome.       The 
technical  name  of  these  laws  was  the  ius  gentium,  or  law 
common    to     all    nations.       This    law,     selected    and 
codified  by  Roman  lawyers,  wa«  quite  distinct  from  the 
civil  law,  or  ius  civile,  applicable  only  to  Roman  citizens. 
Two  eltemente  therefore  co-existed  in  the  Roman  system : 
as  the  Institutes  of  Justinian  express  it,  ^*  All  nations  .  . 
.  .  .  are  governed  partly  by  their  own  particular  laws 
and  partly  by  those    laws    which    are    common    to    all 
mankind.     The  law  which  a  people  enacts  is  called   the 
Civil   Law   of   that  people,    that  which  natural  reason 
appoints  for  all  mankind  is  called  the  Law  of  Nations, 
because  all  nations  use  it.'' 

The  law  for  foreigners  was  promulgated  by  the  Roman 
praetor,  and,-  as  it  was  the  common  law  of  all  nations, 
it  was  also  regarded  as  the  result  of  natural 
iif?nattiraie  reason,  and  called  itis  naturale  or  natural 
sentium  ^^*  The  itts  gentium  and  ius  naturale  were 
thus  identified.  The  ius  gentium  was  much 
looked  down  on  in  Rome,  as  it  was  applicable  not  to 
Romans  but  to  the  peregrim  or  foreigners.  The  pride 
of  the  Roman  lay  in  the  ius  civile,  or  civil  law,  which  was 
applicable  only  to  those  who  could  boast  of  Roman 
citizenship.  One  might  reasonably  expect  that  the 
more  general  and  ,j)parently  fundamentel  principles  of 
tiie  ius  gentium  w«  t-Jiid  have  commanded  more  respect ;  but 
in  Rome  the  se'me  of  citizenship  was    so    intense    that 
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everything  non-Eoman  was  only  of  secondary  imj^rt- 
ance.  The  ius  gentium  really  contained  legal  principles 
common  to  every  known  community.  The  basis  of 
these  principles  was  simply  good  faith  or  coinmon  sense 
.in  matters  of  trade  and  commerce^  and,  in  family  matters, 
normal  family  affections. 

The  fusion  of  the  law  of  nature  and  law  of  nations 
was  really  the  result  of  Greek  theory  being  applied  in 
cauM  of  actual  practice  to  Soman  conditions.  When 
tho  fusion,  y^e  Eoman  lawyers  looked  about  for  a 
philosophical  foundation  of  law  they  found  the  Stoic 
idea  of  the  law  of  Nature  suitable  for  their 
purposes.  The  &toic  idea  of  brotherhood,  too,  was 
helped  by  historical  events.  The  idea  of  universal 
empire  had  been  shown  practicable  by  the  conquests  of 
Alexander  and  the  later  extension  of  Soman  power. 
The  religions  of  the  East  overran  the  West ;  commerce 
was  bringing  the  various  Mediterranean  i>eoples 
together.  Greek  and  Latin  spread  to  all  parts  of  the 
world,  and  became  international  languages.  The 
universal  empire  of  Some,  in  fact,  seemed  the  realisation 
of  the  Stoic  ideal,  and,  in  legal  matters,  it  was 
recognised  that  there  must  be  a  law  for  Soman  and  non- 
Soman  alike.  This  law  was  the  ius  gentium,  founded  on 
the  natural  reason  of  mankind:  im  other  words,  the 
ius  gentium  was  the.  ius  naturale. 

Gradually  it  was  recognised  that  the  ius  gentium 
OT  ius  naMrale  was  more  important  than  the  ius  civile  > 
The  edict  of  the  Soman  praetor  who  legislated  for 
foreigners  thus  superseded  the  iv^  civile.  The  contrast 
between  the  ius  gentium  and  ius  civile  helped  all  the 
more  to  fuse  the  itts  gentium  and  ius  naturale.  The 
strongest  eleinent  in  the  fusion,  however,  was  the  con- 
ception of  equity.  Equity  (which  comes  from  the  Latin 
word  aequus,  meaning  fair)  conveys  the  notion  of  the 
levelling  of  differences,  and  this  was  essentially  what 
the  ius  gentium  did.  The  old  Soman  law  recognised  a 
multitude  of  differences  between  classes  of  men  and 
property,  but  this  distinction  disappeared  in     the     ius 
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gentium.     The  "sense  of  practical  convenience  "  of  the 
Komans  helped  in  this,  for  they  were  always  ready  to 
bend  fomitd  law  to  suit  indvidual  cases.     Equity  was 
fairness,  or  the  common  sense  application  of  the  law,  and 
thus    it    had    a   moral  application,  though  primarily  its 
application  was  not  ethical.     The  connexion  between  the 
levelling  of  the  law,  and  the  symmetry  of  nature  on  the 
one  side,  and  the  justice  of  the  law  of  Nations  on  the 
other,  brought  about  the  identification  of  the  one  with 
the    other.       The    identification,     however,     was     not 
altogether  complete,  as  in  the  case  of  slavery,  which  was 
universal,  and,  accordingly,  a  matter  for  the  ius  gentium^ 
and  philosophy  had  shown  it  contrary  to  nature.     Like- 
wise,  in  the  ius  Civile  there  were  statutes  ascribed  to 
natural  reason.     Further,   there   were   elements   in  the 
iiis    gentium    not    universal,    which    were    classed     as 
ius  gentium  because  they  were  certainly  not  matters  of 
the  ius  civile.     Generally  speaking  the  two  terms  were 
synonymous,  though  the  jurists  use  ius  naturale  when 
they  speak  of  motive,  and  ius  gentium  when  making  a 
practical  application  to  a  given  case.     As  Bryce  says, 
the  connotation  of  the  two  terms  is  different,     while 
their  denotation,  save  as  regards  these  smaller  points, 
especially  slavery,  is  the  same. 

After  the  decline  of  the  Roman  jurists,  the  idea  of 
natural  law  was  kept  alive  by  the  religious  and  philosoph- 

?*5uldKi*"?  ^^  writers  of  the  middle  ages.  Passing 
timM.  from  law  into  religion  and  philosophy,  natural 

law  became  an  ethical  ideal  or  standard.  Identified  as  it 
was  by  many  leading  writers  with  the  law  of  God,  it 
represented  divine  justice,  according  to  which  princes 
hswl  to  rule,  and  subjects  obey.  The  earliest  traces  of 
modern  democracy  are  to  be  found  in  the  writers  who 
insist  that  if  the  law  of  God  or  Nature  is  broken  by 
rulers,  then  automatically  the  duty  of  subjects  to  obey 
ceases.  Modern  civil  and  religious  liberty  owe  much  to 
iiatural  law  as  a  standard  or  ethical  ideal. 

It  is  impossible  here  to  do  more  than  mention  the  chief 
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exponents  of  mediaeval  theories  of/ natural  law.       The 
^  Roman  lawyer  Ulpian  (of  the  third  centnry) 

divided  law  into  ius  naturale,  ius  gentium 
and  ius. civile,  a  tripartite  division,  which,  passing  into 
the  Institutes  of  Justinian,  was  almost  universally 
accepted  by  the  lawyers  and  ecclesiastics.  The  ius 
naturale  and  ius  gentium,  it  will  be  seen,  are  separated. 
The  i\is  naturale,  according  toTJlpian,  was  the  law  taught 
by  nature  to  all  living  beings.  It  was  not  peculiar  to 
man  alone.  It  wag  equivalent  to  animal  instinct.  The 
iu^  gentium  was  the  law  peculiar  to  men. 

The  ecclesiastical  writers,  or  canonists,  were  more 
uniform  in  their  conception  than  the  lawyers.     Though 

the  legal  writers  wavered  from  one  view  to 
canonittft-  another,  the  canonists  accepted  the  division 
di vision!'        of  Ulpian,  over  and  above  which  they  held 

that  natural  law  (as  in  Gratian,  the  founder 
of  canon  law)  was  identical  with  divine  law.  Law  was 
divided  thus :— 


\ 

Tiaw 

1 

"1 

»II18 

1 

1 

Natural  Law 
Divine  Tiaw. 

• 

Custo 

1 

Ius  gentiuuu 

• 

Ius  oivile. 

The  canonists  rejected  the  idea  of  the  law  of  Ifature 
as  equivalent  to  animal  instincts.  Gratian  says  natural 
law  is  the  gospel  teaching  which  tells  you  to  do  towards 
others  as  you  would  that  they  should  do  towards  you. 
Rufinus,  a  commentator  on  Gratian,  is  more  explicit : 
he  says  natural  law  may  have  the  meaning  of  instinct, 
but  it  really  should  be  looked  on  from  its  human  6iSe. ' 
It   is,    says,    a   quality   implanted   by   Nature,    leading 
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men  to  aeek  what  is  good  sjsxd  arc^d  what  is  evil.     Ha 
dividers  it  into  three,  thus :  — 

iffatural  Law  iius  natuirais), 

I 


1 


mm^imi^ir^mmmitm 


Commands  (to  do 
what  is  useful). 


Prohibitions 
(e,a,f  against 
killing  eadi 
other),. 


Demonstrations 
(fi.g»t  what  is 
expedient,  s,g.^ 
that  all  men 
should  be  free). 

The  canonists  thus  rtejeot  the  in^tiact  theory  of  natural 
law,  replacing  it  by  the  idea  that  natural  law  is  the  law 
of  the  gospel  or  o^  God.  The  many  difficulties 
Bt.  Theivas  arising  out  of  this  theory  were  dismissed  in 
Aquinas.  ways  we  cannofc  discuss  here.  We  must, 
however,  note  the,  treatment  of  the  question  by  St. 
Thomas  Aquinas.  St.  Thomas  (who  lived  in  the  thirteenth 
century)  represents  the  culmination  of  scholastic  theory. 
Half  a  century  after  his  death  political  theory  became 
permeated  with  the  questions  of  Church  versus  State, 
leading  to  the  Reformation  in  the  religious  sphere  and 
to  revolution  in  the  political.  St.  Thomas  divides  law 
thus :  — 

Law 

1^ 


Eternal 
(Lex  Aetema). 


Natural 
(Lex  Naturolis) 


Human 
(Lex  Humana). 


Divine 
(Lex  Divina). 


St.  Thomas  defined  law  in  general  as  an  '^  Ordinajiee. 
of  reason  for  the  common  welfare,  promulgated  by  him 
who  has  the  care  of  a  community.*'  Btemal  }aw 
is  the  plan  of  the  universe,  the  basis  of  the  government 
of  all  things, .  pre-existent  in  the  mind  of  God.  It 
18  the  law  of  the  AuWior  of  all  things;  it  is  the 
essence  of  law,  known  by  "  reflexion  *'  to  man.  Katural 
flaw     is    that    part    of  the  eternal  reason  or  law  which 
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carries  man  to  Ms  true  end.  It  is  summed  up  in  one 
precept,  viz,,  avoid  evil  and  do  good.  This  precept  is 
fundamental,  and  is  the  basis  of  human  law.  Human 
law  is  based  on  natural  law.  It  is  natural  law  made 
known  through  -human  reason,  and  applied  to  earthly 
conditions.  It  is  derived  from  natural  law  in  two 
ways:  — 

(a)  In  consequence  of  the  general  principle  of  do 

good  and  avoid  evil. 

(b)  As    a    particular    application  of    the   general 

principle  (e.g.,  that  so-and-so  be  punished 
for  a  definite  act). 

Divine  law  corrects  the  imperfections  of  human  law 
and  natural  law.  It  is  the  law  which  supplements  human 
law,  which  in  itself  is  insufficient.  It  is  necessary  fox 
man's  true  end,  which  is  beyond  nature,  and,  unlike 
human  law,  which  is  obscure,  it  is  clear^  exact,  and 
infallible,  affecting  the  internal  part  of  man,  while 
human  law  affects  only  externals.  Divine  law  is  the 
law  of  Revelation,  and  is  divided  into  (a)  the  Old  Law 
(of  the  Old  Testament),  and  (6)  the  New  Law  (of  the 
New  Testament). 

To  St.  Thomas  the  ius  gentium  was  part  of  natural 
law,  the  part  applying  to  the  relations  of  men  with  one 
another,  e.g.,  in  buying  and  selling.  Natural  law  he 
conceived  of  as  applying  to  both  men  and  animals. 

Lord  Bryce  (in  his  Sttidies  in  History  and  Juris^ 
summary  of  prtidenee,  Vol,  II,  pp.  148 — 50)  enumerates 
iJJ2"JJf**  *'  ^^  l^'SS  tlhan  six  meanings  given  to  Nature  by 
Nature.  the  Roman  jurists:  — 

1.  The  character  and  quality  of  an  object,  or  of  a 
living  creature,  or  of  a  legal  act  or  conception. 

2.  The  physical  system  of  the  Universe  and  the 
character  which  it  bears.  Thus  it  is  sfaid  that  Nature 
has  taken  some  objects  (e.g.,  the  sea  and  air)  out  of  the 
possibility  of  private  ownership. 
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S.  The  physical  ground  of  certain  relations  among 
men,  as  in  the  case  of  blood  relationship,  e.g.,  the  rule 
that  persons  under  puberty  should  have  a  guardian. 

4.  Reason  is  often  denoted  by  the  term  Nature,  e.g.,. 
Tfature  prescribes  that  no  one  shall  profit  by  harm  and 
injury  to  another,  and  Uhat  a  buyer  may  make  a  profit  on 
f^  re-sale. 

5.  Good  feeling  and  the  general  moral  sense  of 
mankind.  For  instance,  Nature  ordains  that  parents 
shall  be  supported  by  their  children,  and  that  certain 
offences  {e.g.,  adultery)  are  disgraceful. 

6.  (In  Ulpian),  Nature  means  those  instincts  which 
the  lower  animals  have  in  common  with  man. 

Generally  speaking,  the  Soman  conception  of  natural 
law  in  practice  amounted  simply  to  common  sense,  or 
fair  dealing  between  men.  In  Bryce's  words,  it  may  be 
characterised  as  "  Simple  and  Rational  as  opposed  to  that 
which  is  Artificial  or  Arbitrary.  It  is  Universal,  as  op- 
posed to  Iftiat  which  is  Local  o.  National.  It  5s  superior  to 
all  oiiher  law  because  it  belongs  to  mankind  as  mankind, 
and  is  the  expression  of  the  purpose  of  the  Deity  or  of 
the  highest  reason  of  men.  It  is  therefore  Natural, 
not  so  much  in  the  sense  of  belonging  to  men  in  their 
primitive  and  uncultured  condition,  but  rather  as  corre- 
sponding to  and  regulating  their  fullest  and  most  perfect 
social  development  in  communities,  where  they  have 
ripened  through  the  teaching  of  Reason." 

The  Roman  lawyers  did  not  connect  the  law  of  Nature 
with  the  state  of  nature,  so  the  application  of  the  prin- 
ciples of  the  ius  naiuraU  or  ius  gentium  was  not 
hindered  by  the  necessity  of  find  out  what  actually  did 
exist  among  primitive  communities.  Neither  did  the 
Romans,  as  was  done  later,  regard  the  law  of  Nature  as 
a  law  apart  from  positive  law,  witlh  a  sanction  distinct 
from  the  state;  nor  did  they  look  on  it  as  an  ideal.' 
The  practical  common-sense  of  the  Romans  kept  them 
from  these  dangers  inherent  in  the  conception  of 
natural  law. 
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Fi^m  the  Boman  lawyet«i   and   Chri&tian  theak>gian& 
the  law  passed  into  modem  Europe  through  the  teachers 

III  the  fstfi  ^^  ^^  ^^^  philt>sophers.  During  the 
i*tji anduth  thirteenth,  fourteenth  and  fifteenth  centuries 
«•  urMi*  ^^^  precision  of  the  old  Roman  conceptions 
was  lostj  for  the  idea  entered  the  field  of  philosophical 
speculation  and  political  controversy.  Like  most  of  the 
theories  of  the  time,  it  was  used  at  one  time  by  the 
church  school  and  at  another  time  by  the  state  school 
as  a  final  appeal.  Ifot  the  least  important  part  of  its 
history  is  the  use  made  of  it  by  the  anti-monarchical 
writers,  who  argued  that,  as  natural  law  was  above  civil 
law,  therefore  subjects  were  justified  in  resistance  to 
kingly  transgressors  of  natural  justice.  In  this  way 
natural  law  was  a  theoretical  forerunner  of  modem 
democracy. 

The  modem  history  of  tho  law  of  Ifature  culminates 
in  the  French  Bevolution,  with  the  Declaration  of  the 

Rights  of  Man,  in  1789.  After  the 
Hfitory.         Renaissance,  thinkers  began  to  seek  a  basis  of 

law  independent  of  the  Bible  or  inherited 
authority.  The  French  lawyers  for  centuries  accepted 
in  theory  the  idea  of  nature  as  giving,  simplicity 
and  uniformity  to  law.  JvTevertheless,  this  idea  as 
implying  equality  and  liberty,  just  as  in  Rome, 
was  not  applied  in  practice.  It  was  either  a  standard  of 
law  or  an  ideal,  and  till  Rousseau's  time,  it  did  not 
become  a  power  in  practical  politics.  The  French  law, 
in  fact,  in  spit^  of  the  passionate  love  of  the  simplicity 
of  the  law  of  Nature  shown  by  the  French  lawyers, 
remained  very  heterogeneous.  If  or  did  the  centralised 
powet  of  the  monarchy  bring  uniformity  into  the  legal 
system. 
The  idea  of  a  state  of  nature  was  common   from   the 

sixteenth  to  the  eighteenth  centuries.  The 
•f  tilturS.     Jiistory    of    the    state    of    nature    we    hard 

already  given  in  outline  in  connexion  with  the 
Social  Contract  Theory.  Locke  in  particular  drew 
attention  to  the  connexion    between    natural    law     and 
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freedom.  In  1776  the  idea  was  embodied  in  tl^e 
American  Doolamtiou  of  Indepwdenoe^  in  which  the 
equality  and  freedom  of  mfiJX  are  postulated.  Th^^Q 
ideas^  going  to  America  horn  £urope,  returned  with 
renewed  vigour  to  France,  and  provid^ed  lite  theoretical 
basis  for  the  French  Be  volution.  iRou^fl^i^u's  idieal  wa9 
the  state  of  nature.  Everything  inconsistent  with  the 
state  of  nature  was  wrong.  The  state  of  nature  was 
thus  his  political  criterion  or  standard.  In  the  state 
of  nature,  all  men  were  bom  equal.  This  idea  was 
current  also  in  Boman  law,  but  the  Boman  lawyers 
applied  it  only  in  the  sense  that  wherever  Boman  law 
applied,  the  Boman  courts  made  no  difference  between 
men.  In  the  French  Bevolution  it  was  applied  to  all. 
Where  the  Boman  lawyers  had  said  that  men  were  equal, 
the  French  said  men  ought  to  be  equal.  The  notiojk  of 
equality  thus  became  a  catchword  for  revolutionaries. 
What  in  Borne  was  a  basis  of  right  was  made  in  France 
the  cause  of  a  terrible  wrong.  Passing  from  the  cold 
realm  of  law  to  t^he  heated  area  of  political  controversy, 
Nature  became  the  gospel  of  dreamers  and  agitators, 
and  shook  the  civilised  world  tp  its  foundations.  It 
ultimately  died  away  as  the  result  of  the  experience  of 
anarchy  in  practical,  and  of  the  historical  spirit  in 
theoretical  politics. 

In  modem  law,   the  idea  of  nature  operates  or  has 
Law?****"*      operated,  in  three  distinct  ways :  — 

1.     lu  Equity.     Equity  in  English  law  is  equivalent 
to     the    Boman    application    of    common  sense  or  fair 
1.  Equality.    ^^^^liJ^ST  ii^  cases  where  no  direct  law  governed 
'  *    ^he  issue.     Though  the  law  of  Nature  or  the 

ius  gentium  is  not  specifically  mentioned  by  English' 
jurists  as  the  basis  of  equity  decisions,  the  ideas  are 
Boman,  taken  from  either  Boman  law  or  canon  law. 
The  older  English  judges  referred  rather  to  the  law  of 
God  or  the  law  of  Beason.  Excellent  examples  of  the: 
modem  law  of  Nature  are  to  be  found  in  India,  where, 
under  the  peculiar  circumstances  of  the  legal  systems 
prevailing  with  the  advent  of  the  EngUsh,   many   caaesi 
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wefe  not  covered  by  positive  law.  Thus  from  tlie  East 
India  Oompany^s  earKest  days,  directions  have  been 
given  to  rulers  to  apply  the  principles  of  **  justice,  equity 
and  good  conscience '* — ^in  other  words  the  Roman  law 
of  nature  or  of  nations.  Bryce  quotes  the  order  of  the 
Indian  Civil  Procedure  Code  of  1882,  whicOi  lays  down 
that  a  foreign  judgment  is  not  operative  as  a  bar^  if, 
in  the  opinion  of  the  Court  which  deals  with  the  question, 
it  is  '*  contrary  to  natural  justice." 

2.  Natural  law  and  International  law.  The  Roman 
equivalent  to  our  miodern  International  law  wa& 
L  Inter-  ^^*  feciale.  The  bases  of  our  International 
National        law,'  however,  were  the  tus  naturale  and  iuA 

gentium,*  International  law  is  based  on  two 
things — ^first,  the  customs  which  have  grown  up  among 
peoples  in  their  commercial  dealings  with  each  other,  and, 
second,  the  doctrines  of  legal  writers,  such  as  Grotius. 
The    legal    writers    found   in   the   law   of   Nature   the 

{>ermanent  basis  of  all  international  relations.  The 
aw  of  Nature  and  the  ius  gentium^  or  law  of  Nations,  to 
them  were  practically  synonymous.  The  ius  gentium 
of  the  Romans  was  really  a  part  of  Roman  law  applicable 
in  the  Roman  courts,  but  in  origin  it  was  **  inter- 
national,"^ and  the  pihrase  "Law  of  Nature  and  of 
Nations  "  in  the  writers  of  the  sixteenth  to  the  eighteenth 
centuries  came  definitely  to  mean  what  we  now  know  as 
International  Law. 

3.  In  the  Philosopty  of  Law,  natural  law  (or,  in 
German,  Naturreekt)  has  in  recent  years  been  used  as 
I,  In  the  metaphysical  basis  of  legal  ideas  and 
PtiiiMophy     doctrines.,    T!his  has  been  peculiarly  the  case 

**■  in  German  writers,  such  as   Roder,    Ahrens, 

Stahl  and  Trendlenburgh. 

Some  other  effects  of  the  idea  of  Nature  may  also  be 
noted.     1.    The    idea    of    Nature    in    literature    and 

SlriStt  of  ^ri;.     The    influence    of    Rousseau    was  not 

Natunf.  confined  to  politics.     He  attacked  not  only 

f.  In    '  political,  but   also  literary  and  artistic  forms. 

•nd'Art.'^*  The    classicism     of     the     seventeenth     and 
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eighteenth  century  writers  was  marked  by  artificiality 
and  manneriflms,  and  the  return  to  Nature  in  literature 
was  a  return  from  stilted  language  and  subjects  to  the 
description  of  natural  scenery,  country  and  family  Ufe, 
in  the  simple  language  of  tie  household.  This  is  known 
as  the  Romantic  movement  in  literature,  the  English 
leaders  of  wldch  were  Wordsworth,  Coleridge,  Byron, 
Scott,  Shelley  and  Keats.  These  writers  also  were 
Bupi>orter8  of  the  new  idea^  of  political  or  civil  liberty 
current  at  the  time  of  the  French  Revolution. 

2.  The  idea  of  Nature  in  theology,  giving  us 
I,  In  what  is  known  a9  Natural  Theology,  which  is 
Theology.       based  not  on  Revelation,  but  on  Reason. 

3.  In  Economics,  the  idea  of  natural  liberty  was  a 
theoretical  basis  for  the  doctrine  of  laissez-faire,  or  com- 
I.  In  plete  freedom  from  government  interference 
Eoonomios.  in  industry  and  commerce.  The  assumption 
in  this  case  is  that  things  will  naturally  work  out  for 
the  best  benefit  of  man  if  left  to  themselves. 

4.  The  idea  of  nature  in  natural  science.  The  laws 
of  cause  and  effect  in  the  physical  and  biological  worlds 
^^  iji  have  been  used  with  great  influence  as 
Natural          analogies     for    the     social  world.     TBie  most 

•itnoo.         notable  modern  writer  of  this  school  is  Herbert 
Spencer. 

3.     Natueal  Rights.    The  Meaning  of  Rights. 

From  Hhe  above  short  history  of  natural  law,  the 
influence  of  the  idea  of  nature  in  human  society  will  be 
clear.  The  consequences  of  the  idea  have  been  so  great, 
both  in  theory  and  in  history,  that  we  must  examine  the 
notion  in  detail. 

.  The  earliest  noteworthy  distinction  is  that  which 
existed  between  Nature  and  Convention.  The  natural 
Naturo  and  ^^^^.  ^^  ^^^  sense  is  the  simple  or  .primitive  life ; 
Conyantlon.  the  non-natural  or  conventional  is  the  life  of 
society  with  its  manners,  customs  and  various  institu- 
tions. In  its  widest  meaning  Nature  in'cludes  every- 
thing that  exists.     Man,  therefore,  is  a  part  of  nature. 
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and  his  institutions  are  natural.  To  say  that  what  is 
natural  is  right  and  what  is  non-natural  is  wrong,  doe» 
not  apply  accordingly  to  the  social  '*  conventions/'  We 
might  substitute  for  the  meanings  of  nature  and  non- 
natuiral  in  this  sense  the  words  normal  and  abnormal. 
What  is  abnormal  is  not  wrong. 

Natural  law,  in  fact,  cannot  give  an  absolute  rule  of 
conduct.  Where  it  is  regarded  as  the  equivalent  of  tJi© 
Divine  law  or  the  revealed  will  of  God,  it 
Law'as'  might  be  held  that  natural  law  is  an  absolute^ 
a  Rule  of  law,  insomuch  as  it  is  the  will  of  the  Absolute 
conduat.        ^j,  Q^j      rpj^ig^  however,    raises   the   twofold 

difficulty  of  revelation,  and  of  civil  society  as  distinct 
from  religions  society.  Natural  law,  like  divine 
law,  however  eternal  the  latter  may  be,  or,  in  what- 
ever way  it  may  be  revealed,  must  be  interpreted 
through  human  agency.  Human  reason  ultimately  is 
the  deciding  factor.  Natural  la:W  interpreted  in  iihis 
light  thus  becomes  the  law  of  human  reason.  Kant  who, 
accepts  the  Social  Contract  theory  not  as  an  histoi^jical 
explanation  of  the  origin  of  society,  but  as  a  standard  of 
justice,  regards  the  law  of  Nature  as  the  equivalent  of 
the  law  of  reason  (or,  in  Kant's  language,  the  categorical 
imperative  of  practical  reason).  Unlike  St.  Thomas 
Aquinas,  he  considers  that  human  reason  itself  is  the 
law-giving  authority. 

Natural  law,  again,  without  a  definite  authority  to 
enforce  it  can  only  be  an  ideal,  which  people  may  or  may 
Natural  not  obey  as  their  conscience  directs.  Natural 
an  idaai.  law  is  often  used  in  the  sense  of  law  as  it 
ought  to  be,  or  perfect  law,  as  distinguished  fyoin 
imperfect  human  law.  In  this  sense  it  might  be  useful 
as  an  aim  to  human  aspirations,  or  a  standard  of  human 
law,  if,  indeed,  it  could  be  universally  promulgated  for 
purposes  of  comparison. .  Otherwise  it  is  a  distinct 
danger  to  the  state.  The  state  is  a  hamaiK 
institution,  organised  in  government  through  human 
agency,  and  to  set  the  rule  of  natural  law  against 
'the  rule  of  the  law  of  the  state  is  to  introduce  a  dual 
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sovereignty,  \  and  therefore,  a  dual  state,  ^  which  is 
inconsistent  with  the  notions  of  both  sovereignty  and 
state. 

Though  natural  law  and  natural  rights  are  now  very 
generally  dismissed  from  the  sciences  of  boDh  morals 

and  the  state,  they  had  a  very  consider- 
influenoe  of  able  influence  on  certain  types  of  political 
Kw.''*  thought    of     last     century.     The    particular 

school  the  thought  of  which  is  based  on 
ideas  of  natural  rigiht,  is  koown  as  the  Individualist 
school,  of  which  John  Stuart  Mill  and  Herbert  Spencer 
are  the  most  noted  exponents.  For  a  more  detailed 
analysis  of  the  ideas  of  that  school,  the  student  must 
refer  to  the  chapters  on  the  End  of  the  State  of  and  the 
Functions  of  Government.  At  this  stage,  our  purpose  is 
to  analyse  the  meaning  of  Rights,  an  analysis  to  which 
the  above  notes  on  natural  law  will  be  helpftil. 

Rights  must  be  distinguished  from  powers.  Nature 
gives  every  normal  man  certain  powers.  These  powers 
are  simply  the  brute  force  or  instincts  with 
Righti?*  **  which  every  one  is  endowed  at  birth,  just  as 
animals  are.  Bii^hts  arise  from  the  feet  that 
man  is  a  social  being.  He  exists  in  society  along  with 
other  men  who  are  more  or  less  similar  to  himself.  Each 
one  in  society  is  endowed  with  powers,  but  rights  arise 
from  the  consciousness  on  the  part  of  each  individual 
that  every  other  individual  has  similar  powers,  and  that 
it  is  in  the  common  interest  that  everyone  should 
be  able  to  eiercise  his  jjowers.  For  the  existence  of  a 
right,  therefn^e,  there, must  be  (a)  a  power,  and  (J)  a 
recognition  o^^the  exercise  of  that  power  as  necessary 
for  the  common  welfare  by  others  having  similar 
powers.  These  two  elements  form  the  raw  material  of 
rights ;  for  the  full  confirmation  of  a  right  there  must  be 
a  third  element — the  claim  to  the  recognition  of  the 
power  by  everyone  possessing  the  power. 
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Bights  arise  from  the  moral  nature  of  man.  Hights 
are  powers  of  free  action,  and  every  individual  must 

from  his  very  nature  have  certain  i)ower8  of 
ArSe!*'"'**    free  action.       The  elementary  needs  of  life, 

not  to  speat  ofl  the  higher  needs  of  social 
life,  demand  movement,  work,  speech,  etc.  To  fulfil 
one's  needs  as*  a  man  one  must  thus  have  certain  powers 
of  free  action ;  still  more  is  such  action  necessary  to  fulfil 
one's  nature  as  a  social  being.  Every  individual  exists 
in  society.  As  a  moral  agent  each  one  is  capable  of 
acting  according  to  a  certain  conception  of  what  is  good 
for  him,  or,  as  we  may  call  it,  a  moral  ideal-  The  rigfhts 
of  the  individual  are  the  conditions  under  which  he  is 
able  to  realise  this  ideal.  The  ideal  is  filhared  by  other 
moral  agents  in  society,  and  the  claim  of  one 
individual  to  realise  his  ideal  must  be  recognised 
by  others.  Everyone  is  conscious  that  not  only  has 
he  certain  powers  of  development  according  to 
an  ideal  conception  of  his  own  good,  but  that  he 
possesses  these  i)owers  in  common  with  other  individuals 
who  likewise  have  a  conception  of  a  good  or  ideal 
towards  the  reaching  of  which  they  have  certain 
powers.  Rights  arise  therefore  from  individuals  as 
members  of  society,  and  from  the  recognition  that,  flor 
society,  there  is  an  ultimate  good  which  may  be  reached 
by  the  development  of  the  powers  inherent  in  every 
individual.  The  consciousness  of  the  common  interest 
turns  powers  into  rights;  and  the  only  proper  sense  in 
which  we  can  speak  of  natural  rights  is  as  rights 
necessary  to  the  ethical  development  of  man  as  man. 

Another  way  of  saying  this  is  that  rights  imply  obli- 
gations, or  that  rights  iinply  duties.  In  society  the 
acts  of  individuals  are  limited  by  the  interests 
Sutiii  *"*  ^1  other  individuals.  If,  therefore,  one  indi- 
vidual wishes  to  act  in  a  certain  way,  he  must 
concede  the  same  i)ower  of  action  to  his  neighbours. 
The  state  exists  to  maintain  and  co-ordinate  the  various 
claims  of  individuals,  so  that  the  fundamental 
duty    of    every    individual  is  obedience  to  the  state  as 
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organised  in  government.  The  state  represents  the 
*  ooUective  interests  of  the  community.  Its  interests  are 
therefore  superior  to  the  interests  of  any  individual, 
for  were  there  no  state  tlhere  would  be  no  rights,  but  only 
powers,  or  brute  force.  The  commands  of  the  state,  or 
laws,  are  the  conditions  of  rights,  and  these  rights 
involve  the  duties  of  obedience,  allowance  and  support,, 
both  moral,  euch  as  by  public  service,  and  material, 
such  as  by  paying  iaxes. 

The  state,  founded  on  the  intelligences  and  wills  of 
individuals  composing  it,  must  maintain  and  co-ordinate 
the  rights  of  its  citizens.  This  it  doee^ 
Funetlon  of  through  its  system  of  law,  and  behind  its  law 
the  state.  is  the  supremacy  of  the  state,  the  supremacy 
that  actually  arises  out  of  the  very  rights  the 
state  exists  to  maintain.  The  state  provides  the  per- 
manent iK)wer  whereby  its  citizens  can  live  moral  Kves. 
The  powers  or  forces  of  individuals  become  rights  when 
mutually  recognised,  and  the  state  gives  the  conditions 
whereby  the  conception  of  a  common  good  can  be 
worked  out  by  each  individual  in  his  own  life  along  with 
his  fellows. 

When  these  rights  are  formulated,  they  are  upheld  hj 
the  power  of  the  state.  It  is  in  the  formulation  of 
The  rights  that     the     state     shows     itself     most 

Jo»y?"iation  necessary.  Obviously,  where  there  is  a  large 
number  of  indiviouals,  eact  with  his  sejmrate 
claims,  it  is  necessary  to  define  claims.  In  many  cases 
both  rights  and  obligations  are  vague.  Thus,  in  matters 
of  property,  contract,  and  family  relations,  some  general 
principles  may  seem  obvious,  but  the  applications  of  these 
principJes  to  individual  cases  may  raise  difficulties.  In  the 
case  of  a  child  reswjhing  his  or  her  majority,  or  in 
the  case  of  the  making  of  wills,  many  possible  ways  of 
deciding  might  be  given,  buf'  the  law  must  decide  which 
method  it  will  accept.  Not  only  is  there  the 
necessity  for  the  formulatiou  of  law;  there  must  also  be 
interpreters  of  disputes.  "No  law  is  so  clear  or  compre* 
hensive  that  it  can  cover  every  possible  case.     Disputes- 
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or  cases  not  contemplated  in  the  law,  must  arke,  and 
interpretation  and  decision  are  necessary.  Interpiteta- 
tion  and  decision  require  judges,  who  also  must  decide 
cases  which  aare  not  met  by  existing  law  by  what  is  known 
as  her  principles  of  equity.  The  law  must  also  declare 
the  i>enaities  which  will  follow  illegal  actions,  these 
penalties  being  decided  according  to  the  danger  to  the 
state  involyed  in  breaking  the  law.  The  law  also  must 
be  known,  that  is,  it  must  be  published,  and  definite. 

4.    Rights  against  the  State. 

There  are  no  rig&ts  of  nature  unless  nature  be  under- 
stood in  the  sense    indicated.     Rights    arise    from    the 
nature  of  man,  it  is  true,  but  the  proper  inter- 
ainJntt  pretation  of  that  nature  gives  a  very  different 

tiM  state,  result  from  that  given  by  the  upholders  of  the 
so-called  state  of  nature.  The  ^^  natural 
rights*^  of  these  ''men  of  nature"  are  simply  their 
natural  powe««  or  brute  fon:e,  which  are  limited  only 
by  the  biute  force  of  others,  or  by  the  "  natural  "  limits 
of  mere  muscular  power  or  cunning. 

No     mc]  al     development     is     possible     in     such     a 

condition  for  the  simple  reason  that  such  individuals  are 

not    moral    agents.     Rights    arise    from  the 

oMhfTndiw?  ©distance  of  moral  agents  in  the  moral  medium 

dual  and       of  society,  and  as  such,  rights  imply  duties. 

*  ••  There  is  no    absolute    right    in    any    man : 

absolute  right  to  do  or  choose  as  one  likes  is  an  attribute 
not  of  man  but  of  the  Absolute,  or  God. 

The  state  exists  to  maintain  and  co-ordinate  the  rights 
arising  among  meni,  and,  as  such,  is  a  necessary  element 
Ho  Rights  ^^  *t?  moral  jierfection  of  mankind.  The 
asaintt  th«  question  frequently  occurs — both  in  theory 
and  practice — whether  the  individual  has  any 
righis  against  the  state.  From  the  above  discussion  on 
the  meaning  of  rights  tlie  answer  to  tiiis  question  is  clear. 
The  individual  has  no  rights  against  the  state.  To  have 
rights  against  the  state  is  tantamount  to  saying  that  the 
individual  has  no  rights  at  all.  If  there  is  no  state  there 
axe  no  rights,  but  only  powers.    The  state  is  essential  to 
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the  existence  of  rights  among  mankind.  In  a  perfect 
society  with  everyone  sufficiently  moralised  to  know  his 
own  good,  the  state  woiild  be  unnecessary:  in  other 
words,  the  state  is  necessary  because  our  moral  destiny  is 
not  reached.  Men  are  weak  and  erring,  and  till  they 
have  ceased  to  be  so  the  state  will  be  essential. 

To  say  there  are  no  tights  against  the  state,  however, 
does  not  mean  that  the  individual  has  no  rights  against 
Rights  ^  particular  form  of  governm^ent.     A  govern- 

aKaintt  ment    may    so    far    defeat    its    object     as 

fMtns^of'  the  organisation  of  the  state,  which  exists 
Government.  fQj.  the  moral  good  of  man,  that,  to  fulfil 
their  moi^l  destiny^  the  citizens  of  the  state  may  have 
to  change  the  form  of  government.  Thus  where  the  form 
of  govemfment  i$  a  despotism,  giving  no  security 
of  person  or  property,  obviously  individuals  cannot  live 
a  proper  moral  life.  Where,  to  favour  a  few, 
a  government  reduces  the  majority  of  citizens  to  moral 
inanition,  the  citizens  have  a  right  on  moral  grounds  to 
change  the  government.  The  form  af  government  thus 
can  be  altered  in  the  interests  of  the  state. 

In  modern  representative  government  to  change  the 
form  of  government  is  not  difficult.  The  opportunity 
for  the  exercise  of  their  own  power  is  given  to 
JnmSirn  ^^^  people.  They  possess  the  political 
Demooraey.  sovereignity  which  is  the '  condition  of  the 
legal  sovereignty.  The  right  to  change 
the  form  of  government  jthus  rests  with  themselves. 
The  rig-ht  to  change  the  form  of  government  is  to  be 
distinguished  from  any  so-called  right  of  revolution. 
Theoretically  the  right  to  change  the  form  of  govern- 
ment and  the  right  of  revolution  are  merely  different 
degrees  of  the  same  thing,  but  revolution  is  not  justifi--^ 
able  even  as  an  extreme  measure,  insomuch  as  revolution 
as  a  rule  brings  about  greater  evils  than  it  eruppresses. 
Revolution  usually  means  general  anarchy  and  a  dis- 
appearance for  a  tinie  of  all  conditions  of  the  normal 
moral  life.  The  recent  example  of  Russia  shows  how- 
revolution,    however    just    the  causes,    may  lead    to    a 
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complete  loss  of  freedom^  save  the  "  freedom  ''  of  force. 
The  evils  of  the  Russian  devolution  were  far  greater 
than  the  evils  of  the  previouo  autocratic  rule.  So- 
called  bloodless  revolutions,  or  as  the  French  call 
them,  coups  d'etat,  are  merely  sudden  radical  changes  in 
the  form  of  government;  the  citizens  are  not  deprived 
of  the  rights,  on  which  their  lives  ais  individuals  are 
based. 

Similar  arguments  apply  to  the  right  of  resistance. 
In  modern  representative  governments  laws  are  made  by 
majorities,     and    minorities     must     concur. 
RMittanM.      Minorities  have  no  right  of  imlawful  resist- 
ance to  a  law  which  they  dislike.     A  minority 
has    always    the    right    to    make    itself    a    majority, 
i.e.,  to  make  its  own  point  of  view  so  persuasive  that  the 
majoritv  will  support  it.     A  law  remains  a  law  till  it  is 
regaled  by  the  ordinary  law-making  process,  and  if  the 
law  is  irksome  to  many  individuals,    they    must    first 
persuade  others  of  the  justice  of  their  case  to  give  them 
the  majority  necessary  io  repeal  the  law.     A  law  some- 
times dies  out  without  formal  repeal.     The  necessity  for 
its  existence  may  have  passed,  or  its  existence  may  be 
so  unpalatable  to  the  common  consciousness  that  either 
the  government  will  not  enforce  it  or  the  law  will  be 
allowed  to  lapse.     Every  government  must  enforce  laws 
vital  to  rights  and  the  common  good. 


\        CHAPTER  VII. 

JjlBERHY—icontiruued). 

5.    Civil  Libeety. 

The  nature  of  rights  has  been  explained,  therefore  we 
are  naw  in  a  position  to  appreciate  the  meaning  of  Civil 
Liberty.     Civil  Liberty  arises  from  the  state. 
wiiatci^i      The  state  is  organised  in  government,  which 
MMn^  ^ys  down  laws,  executes  them,  and,  through 

the  judiciary,  interprets  them  in  disputed 
cases.  The  powers  of  government  are  determined  by  the 
^  state,  so  that  the  sovereignty  of  the  state  is  the  guarantee 
of  individual  liberty  againsfc  the  government.  Govern- 
ment exercises  its  powers  only  to  the  extent  .and  in  the 
way  allowed  by  the  aiivereign  community.  The 
sovereigfity  of  the  state  is  expresised  in  its  laws,  and  in 
every  state  there  are  two  types  of  law  ;  — 

1.  Public  law 

2.  Private  law 

which  guarantee  the  individual  respectively 

1.  Against  the  government 

2.  Against   other   individuals,    or    associations   of 
individuals. 

Public  law  guarantees  the  individual  against 
governmental  interference;  private  law  guarantees 
him  against  other  individuals  or  associations  of 
individuals.  In  subsequent  chapters  more  will  be 
said  about  these  types  of  law.  Here  it  is  necessary  to 
observe  that  the  methods  whereby  states  guarantee 
individuals  against  government  vary  considerably.  In 
every  state  there  is  a  body  of  fundamental  principles 
which  regulates  the  conduct  of  government.  These 
principles,  sopi^times  written,  sometimes  unwritten,  are 
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called  the  constitution.  Whefe  a  constitution  is 
definitely  written,  as  in  the  case  of  the  United  States, 
the  general  principles  of  government,  an  outline  of  its 
organisation  and  a  definite  number  of  general  guarantees 
of  individual  liberty  are  ^iven.  Where,  as  in  the 
United  Kingdom,  the  constitution  is  unwritten,  tradi- 
tions, customs^  and  laws  prescribe  the  form  of 
government  and  the  guq.rantees  of  individual  liberty. 

Such   constitutional   guarantees   are  characteristic   of 
modern  democratic  states.     In  states  where  the  distinc- 
tion between  the  state  and  government  was, 

and*****        ^^    ^^    ^^*    clear,     naturally     there     is     no 
Govarnmant.    guarantee   on  the  part  of  the  state   against 
government;     Thus  in  a  despotism,  where  the 
only  will  is  the  will  of  the  despot,  there  can  be  no  indi- 
vidual    freedom     save     for    the     individual     despot. 
The    same    is    true    of    theocracy,    wOiere    the    inter- 
preter of  the   will   of    God    is    supreme.      Freedom    in 
such  cases  means  freedom,  to  do  what  the  despot  allows. 
The  same  is  true  of  the  feudal  and  absolute  governments 
of  the  mediaeval  and  early  modem  ages.     In  modem 
democracies,  however,  we  find  that  the  will  of  the  com- 
munity  continually  checks  the  government.       In   most 
countries  that  will  is  expressed  in  the  constitution,  and 
the    government    cannot    go    beyond    the    constitution 
without  breaking  the  law.     Thus  in  the  United  States 
the  legislature,  Congress,  must  work  within  prescribed 
limits;    and   the    government    was    so    organised  at  the 
begining  as  to  give  the  least  change  of  despotism.     The 
legislature,     the     executive    and    the    judiciary    were 
organised  separately  to  ensure  that  the  lawmaker  should 
not  carry  out  his  own  laws  or  interpret  them  iii  cases 
of  dispute.     In  England  the  opposite  is  the  case.       The 
legislature  is  supreme:  it  can  make  or  unmake  any  law 
it  pleases,  but  behind  its  acts  lies  the  will  of  the  people, 
which,  expressed  in  its  various  ways — ^at  elections,  in 
the  press,  on  the  platform — ^makes  the  conditions  tinder 
which  the  legislature  exercises  its  powers, 
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It  must  be  lemembered  that    constitutional    govem- 
meiits    are    relatively    new.    In    origin    their   powers 
were  sometimes  elaborately  circumscribed  to 
Const?  prevent    despotism.     Experience    has    proved 

Government  *^^*  *^®  theoretical  limitation  of  govern- 
mental powers  is  neither  the  sole  nor  the  chief 
guarantee  pf  individual  liberty.  Naturally  enough  con- 
stitutional government,  coming  after  centuries  of  des- 
potism and  after  bitter  struggles  with  despotism  and  class 
privilege,  guarded  itself  as  carefully  as  possible,  but 
these  guarantees  have  sometimes  been  broken  to  serve  the 
very  ends  for  which  they  were  established,  and  countries 
with  no  elaborate  guarantees  have  possessed  as  much 
freedom  as  others.  Thus  in  the  United  States  there  is 
no  mor^  freedom  than  in  the  United  Kingdom.  The  key 
io  British  liberty  is  not  a  constitution  or  the  se'paration 
of  powers,  but  theJ  rule  of  law,  whereby  every  citizen  of 
the  country,  of  whatever  degree,  is  amenable  to  the 
same  process  of  law  as  his  neighbour.  On  the  continent 
of  Europe,  on  the  other  hand,  there  is  the  system  of 
administrative  law,  by  which  officials  are  subject  not  to 
ordinary  law  courts,  but  to  special  administrative  courts. 
Reference  will  be  made  to  this  later. 

6.    Particitlar  Rights. 

In  modem  civilised  governments  there  is  a  tendency 
to  regard  certain  rights  as  fundamental.     There  is  much 

difference  of  opinion  among  thinkers  con- 
lli!?^^Lm  ceming  the  extent  of  those  rights,  and  con- 
Righto.  siderable  variation  among  governinents  as  to 

the  method  of  their  guarantee.  Taking  a 
general  survey  of  both  political  thought  and  practice, 
we  may  sum  up  these  rights  thus :  — 

1.  Right  of  life  and  liberty. 

2.  Right  of  property. 

3.  Right  of  contract. 

4.  Rights  of  Free  Speech,  Reputation,  Discussion 

and  Public  Meeting. 
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5.  Rights  of  Worship  and  Conscience. 

6.  Right  of  AssociatioD. 

7.  Rights  of  Family  Life. 

A  detailed  analysis  of  each  of  these  is  impossible  here. 
On  each,  however,  a  few  words  must  be  given. 

1.  Right  of  life,  or  as  it  is  frequently  caUed  the 
Right  of  life  and  liberty.  As  we  have  seen,  rights  anse 
from  the  nature  of  man  in  society.  Obviously 
Right  of  all  rights  depend  on  life,  for  without  life  man 
Libe?ty^  can  exercise  no  rights  at  all.  Fundamental 
among  rights,  therefore,  is  the  right  to  life. 
This  right  includes  not  only  the  right  to  live  but  the 
right  to  defend  oneself  against  attack.  Every  state, 
however  primitive  its  organisation,  provides  for  person^ 
safety.  In  early  societies  the  power  to  avenge  or  punish 
was  in  the  hands  of  blood-relations ;  this  led  to  what  is 
known  as  blood-feuds.  In  modern  highly  organised 
communities  the  right  to  life  is  safeguarded  by  the  law, 
and  by  the  government  through  the  police  and  courts. 

Murder  is  heavily  punished,  though  the  notions^  of 
punishment  vary  from  state  to  state.     The  idea  of  capital 
punishment,  i.e,,  a  life  for  a  life,  originates 
capjtai  pardv  from  the  human    desire    for   revenge 

punishment,  g^^^^j  pg^^ly  from  the  necessity  of  ridding  society 
of  one  who  is  dangerous  to  it.  Modern  ideas  of  punish- 
ment tend  towards  the  recognition  of  the  right  to  life. 
Instead  of  a  murderer  being  hanged,  modem  penal  law 
tends  to  regard  him  as  one  who  must  be  removed  from 
society  for  some  time,  in  order  that  he  may  reform  and 
ultimately  resume  his  place  in  society  to  contribute 
towards  the  welfare  of  society  like  all  well-behaved 
citizens. 

The  right  to  life,  based  as  it  is  in  the  common  welfare 

of    society,    not    only    necessitates    the    prevention    of 

suioido.         murder,  but  demands  the  punishment  of  those 

who  try  to  commit  suicide.     From  the  point 

of  view  of  the  general  welfare,  every  life  is  valuable,  and 
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to  murder  another  or  murder  oneself  means  the  elimina- 
tion of  an  individuality  which  has  duties  as  well  as 
rights.  One  cannot  claim  security  to  one's  person  from 
encroachment  by  others  if  one  is  allowed  to  kill  oneself 
by  one's  own  free  act.  Suicide,  therefore,  is  an  injury 
to  society,  and  those  who  attempt  it  are  punished. 

The  right  to  life  also  involves  the  right  to  selfUdefence. 
For  self-preservation  force  may  rightly  be  used  even  if 

that  force  may  kill  others.  Force  of  this  kind 
86if-doff«noe.  may    only  be   used    as   an   extreme   measure 

where  no  other  means  will  suffice.  In 
English  law  the  only  justification  for  the  use  of  extreme 
force  is  self-defence,  which  does  not  imply  the  right  of 
attacking.  The  interpretation  of  what  measure  of  force 
it  is  necessary  to  exercise  for  self-defence  remains  with 
the  courts  which  are  guided  in.  thein  judgments  by  the 
right  to  defend  one's  life  on  the  one  hand,  and  the 
existence  of  private  blood-feuds  on  the  other. 

The  right  to  life  involves  also  the  right  to   a  certain 
amount  of  personal  freedom — such  as  freedom  of  move- 
ment, the  right  to    the    exercise    of    one's 
FrMdoffii.       faculties  and  of  determining  the  general   condi- 
tions of  one's  life.     Mere  life  without  move- 
ment would  be  meaningless^  ?ind  without  the  exercise  of 

the  human  faculties  it  would  not  ries  above  the  level,  of 
that  of  animals.  The  right  to  freedom  arises  from  the 
fact  that  there  is  a  society  to  the  general  good  of  which 
each  individual  can  contribute  something  and  have  a 
conception  of  what  that  good  is.  Thus  slavery  is 
universally  condemned  because  the  good  of  society 
demands  that  each  man  must  be  able  to  determine  the 
conditions  of  his  own  life.  In  cases  where  such  deter- 
mination is  not  possible,  e.g.,  idiots  or  luna;tics,  the 
right  to  life  is  still  respected  on  the  ground  that  either 
the  individual  is  curable  and  capable  of  later  self-deter- 
mination or  that  the    very    fact    of    their    continued 
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existence  performs  a  social  function,    by   calling   forth 
tamily  or  philanthropic  feelmgs. 

But  the  right  to  life  and  liberty,  though  fundamental, 
is  not  absolute.     Thus   in    war    the    individual    life   is 

sacrificed.  Many  wars  it  is  true,  have  sacri- 
This  Right  ficed  individual"  life  because  of  the  personal 
absolute.        vanity  of  rulers ;  th€  right  to  life    was    thus 

infringed.  |  ^But  wars  such  as  the  recent  great 
war,  whereto  moral  ideals^ were  at  stake,  involve  the 
sacrifice  of  me  as  a  condition  of  the  realisation  of  that 
ideal.     Green,  the  great  modern    English    ethical    and 
political  philosopher,  condemns  all  v/ars  on  the  ground 
ttiat  they  are  emblems  of  human  imperfection.    War  is 
only  necessary  because  states  do  not  really   fulfil  their 
functions  as   such  in  maintaining  rights  among  indivi- 
duals.    Armies  are  due  to  the  fact   that   states  do  not 
live  up  to  their  purpose,  therefore  no  state  is  absolutely 
justified  in  traversing  the  right  to  life,  though  in  parti- 
cular instances  states  may  be  justified  in  going  to  war 
because  of  the  good  which  may  result.     The  right  to  life 
or  libertj^,  again,  may  be  suspended  where  tihe  laws  are 
broken.     As  laws,  properly  understood,  exist  to  maintain 
a  system  of  rights,  obviously  if  they  are    broken    action 
must  be  taken  to  preserve  the  system.     Both  life  and 
liberty  therefore   depend  on    obedience    to    the    laws. 
Thus  in  the  case  of  murder  or  treason  the  murderer  or 
traitor  may  be  deprived  of  his  life,  and  in  the  case  of 
stealing  and  violence  the  offender  must    be    restrained. 
On  the  other  hand,  if  the  right  to  life  and  liberty     is 
to  mean  anything,  there  must    be    safeguards    against 
arbitrary    aotion    on  the  part    of  the    government.     In 
France  before  the  Revolution  there  was  a  system  known 
as  lettres  de  cachet,  by  which  the     administration     was 
able  without  judicial  process  summarily  to  deprive  any 
individual  of  his  liberty.     These  letters   de   cachet   were 
issued  under  the  privy  seal  {cachet)  and  the  individual 
had  nc  legal  process  to  secure  either  redress  or  freedom. 
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In  the  English  system  the  maximum  amount  of  indi- 
vidual liberty  is  secured  in  a  very  simple  way.     There  i» 
in  England  no  definite  consti;tutional  guaran- 

Lib0rty"iri  *®®  ^^  liberty,  such  as  is  given  in  some 
Enciami!  modem  written  con8ti[j;utions.  In  England 
personal  liberty  is  guaranteed  simply  by  the 
courts  of  law.  The  ezistenoe  of  constitutional  declara- 
tions of  the  liberty  of  the  individual  are  of  no  avail  with- 
out machinery  to  guarantee  it.  In  England  the  right  of 
personal  freedom  simply  means  the  rigitt  not  to  be 
imprisoned^  arrested  or  coerced  in  any  manner  which 
is  not  justified  by  the  law.  Physical  restraint  in 
England  is  wrong,  except  the  individual  is  accu^  of  an 
offence  and  is  to  be  brought  to  trial  in  the  courts,  and 
when,  after  trial,  he  is  convicted  and  has  to  be  punished. 
The  two  ways  in  which  this  principle  is  upheld  are — 

1.  Bedress  for  arrest 

2.  The  Habeas  Corpus  Acts. 

1.  Redress  for  arrest  means  that  a  person  who  has 
been  wrongly  arrested  can  either  have  the  wrongdoer 
punished,  or  exact  damages  in  proportion  to  his  injuries. 
Such  action  may  be  taken  against  any  person  in  the 
realm,  official  or  non-official. 

2-  The  Habeas  Corpus  Acts.  A  Habeas  Corpus  writ 
is  an  order  issued  by  the  courts  calling  upon  a  person., 
by  whom  a  prisoner  is  alleged  to  be  kept  in  restraint, 
to  produce  the  prisoner  (or  have  his  bodp — the  English 
equivalent  of  the  Latin  habeas  corpus)  before  the  court, 
and  explain  why  tihe  prisoner  is  kept  under  restraint, 
in  order  that  his  case  may  be  dealt  with  by  the  court. 
The  prisoner  may  then  be  set  free  or  brought  to 
proper  trial.  By  this  means  the  individual  is  saved 
from  any  arbitiary  act  on  the  part  of  the  executive 
|jfovemment«  or,  in  other  words,  the  executive  govem- 
ment  must  act  strictly  according  to  the  law,  otherwise 
the  courts  will  interfere,  on  the  application  either  of  the 
prisoner  or  of  some  person  acting  on  his  behalf. 
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The  Rule  of  Law  in  England  thus  secures  the 
minimum  amount  oJ  personal  restraint.    In   times  of 

emergency,  such  as  wars  or  threatened 
The  Rule  of   revolution,  special  measures  may  have  to  be 

taken  for  the  safety  of  the  state— such  as  the 
Defence  of  the  Realm  Act  during  the  Great  War.  In 
such  cases  for  public  reasons  it  is  necessary  to  give  the 
executive  more  arbitrary  powers;  but  in  times  of  peace 
the  rule  of  law  is  i>aramount. 

2.    Riffht  to  Property. — ^The  right  to  property  has  an 
ethical  basis,  and  the   political   safeguards  of  proi>erty 
The  Right    ^®   really   expressions   of    the    ethical    end. 
to  Pro-  The  ethical  basis  of  property  is  that  property 

p^rty.  jg  essential  for  the  realisation  of  the  moral 

end  of  man.  The  word  property  comes  originally  from 
the  Latin  word  proprius,  which  means  own  or  peculiar, 
and  proprietas,  a  peculiar  or  essential  quality,  arising 
from  that  ownership.  The  ethical  quaHty  of  property 
is  that  it  is  essential  in  some  form  to  the  existence  of 
man. 

The  many  controversial  questions  regarding  the  ori- 
gin, distribution  and  ownership  of  property  cannot  be 
discussed  here.  The  question  of  individual  as  against 
public  ownership  will  be  discussed  in  a  later  chapter. 
The  ideas  on  property  change  from  age  to  age,  and  with 
the  change  of  ideas  ifliere  goes  change  in  laws.  At 
present  the  laws  of  all  states  give  definite  guarantees  to 
private  property,  but  the  view  as  to  what  may  be  private 
property  varies  from  placd  to  place.  While  private 
property  in  land,  rivers,  moors,  and  such  like  is 
respected  in  some  countries,  in  others  the  tendency  is 
to  regard  it  as  public  property.  However  much  the 
views  may  vary,  it  may  safely  be  said  that  there  is  a 
certain  amount  of  private  property  which,  whatever 
may  be  the  type  of  state,  will  be  guaranteed — such  as 
houses,  clothes,  cooking  materials,  food,  aud  books. 
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Property,  like  liberty,  contains  no  absolute  right  in 
itself.     At  any  time  the  claims  of  the  state  may  be  so 
paramount,  e.g.,  in  a    great    war — that    the 
?igm?'**'"**  usual    property    rights    may    be  temporarily 
svepended.     So  it  is  also  with  confiscation  of 
property.     Property    may    be     confiscated     either  as  a 
punishment  or  for  reasons  of  state.     The  whole  question 
of  taxation  is  also  connected  with  property.     It  depends 
on  the  particular    views    pievailing    in    a    community 
at    any    perioff    whetflier    any    given  type  ofi  property 
shall    be    taxed,    or    taxed    more    heavily    than    any 
other  type.    Thus  speculation  in    buying    and    selling 
land     near    rising    towns    may    be    checked  by  a  tax 
on  unearned  increment,  or  increase  in  values  caused  not 
by  the  investor's  exertions    but  by  the  growth  of  the 
community.     "Vested**  interests,  again,  are  often. said 
to     confer    certain     property    rights     on     individuals. 
Vested      inteiests      arise     from      length      of      tenure, 
and  it  is  held    that    the    individual    has,    a     "right" 
to     expect    the    continuancci    of    the  conditions  under 
which  he  bought    or    developed    his     propertv.     Such 
an  idea  rests  on  a  wrong  idea  of  the  state.    The  state 
cannot  allow  any  interests  to  continue  if  these  interests 
defeat  .the  object  of  the  state's  exiiM;ence.     N"o  govern- 
ment can  bind  its  successors  for  ever  to  a  certain  line 
of  action.     The  change  of  circumstances  in  time  may 
completely  alter  the  meaning  of  a  certain  type  of  property 
or   investment.     The   common   welfare,    not   individual 
interests,  is  the  main  concern  of  the  state. 

3.  The  Right  of  Contract. — The  right  of  contract  is 
really  a  phase  of  the  more  general  right  of  property.  If 
Th«  Right  ^^®  ^^^  certain  rights  of  property,  then 
of  Con-  reasonably  enough  one  may  have  rights  to 
trao  .  dispose  ofi  or  use  that  property  as  one  desires. 

The  phrase  "freedom  of  contract,"  however,  like  the 
right  of  property,  is  variously  interpreted  by  govern- 
ments. Thus  in  America  the  constitution  prohibits 
interference  with  contracts  by  the  states,  but  in  Britain 
theris  is  a    tendency    to    interfere    with    the    so-called 
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freedom  of  contract.  The  doctrine  of  laissez-faire 
demands  that  no  restrictions,  or  as  few  restrictions  as 
possible,  shall  be  placed  on  the  ''  natural "  movements  in 
oommeroe  and  in  industry,  but  though  that  doctrine 
prevailed  for  many  years,  experience  showed  that  many 
interferences  were  necessary  in  the  freedom  of  contract. 
Thus  there  are  Factory  Acts,  Employers'  Liability  Acts, 
Insurance  Acts,  etc. 

A  contiact  is  a  transaction  in  which  two  or  more 
persons,    or    bodies    of  persons,  freely  impose  certain 

obligations  upon  each  other  to  act  in  a  certain 
contralft,*'    way  with  regard  to  some  definite  object.     A 

simple  kind  of  contract  is  the  buying  and 
soiling  of  an  article  Once  the  article  is  bought  or  sold, 
the  contract  ends.  The  ordinary  type  of  contract,  how- 
ever,- is  more  complex.     It    places    two    parties    under 

certain  obligations  for  the  future :  it  is  an  act  of  will 
which  imposes  a  certain  restraint  on  each  party  for  the 
future,  and  it  might  reasonably  be  supposed  that  each 
party  could  break  the  contract  at  will.  Once  a  contract 
is  made  the  parties  can  annul  it  only  if  each  party  wills. 
One  party  cannot  break  it  if  the  other  does  not  wish  to. 
The  basis  of  contract  is  really  truth  and  honesty.  If 
one  party  fails  to  keep  his  word  then  he  deceives  the 
other  p8a*ty  and  may  cause  him  material  loss,  which  is 
equivalent  to  the  theft  of  his  goods. 

Contract  is  an  essential  basis  of  society.  In  primitive 
forms  of  fipocial  organisation  contract  is  of  a  simple  kind  ; 
whereas  in  modem  society,  where  there  is 
of'SontraST.  i^^^h  differentiation  of  functions,  contract  is 
the  basis  of  business  and  of  social 
organisation.  Where  there  is  no  security  of  contract 
there  can  be  no  business  more  than  mere  barter.  Con- 
tract,  therefore,  may  be  said  to  be  essential  to  the  pro- 
gress of  civilisation,  and  if  the  state  is  to  fulfil  its 
function,  it  must,  have  the  support  of  the  state.  . 
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The  state  must  maintain  and  adjust  the  rights  and 
obligations  arising  out  of  contracts,  but  certain  contracts 
The  state  cannot  be  recognised  by  the  state.  Contracts 
and  made  for  illegal  purposes,  immoral  contracts, 

Contraots.  ^^  contracts  endangering  the  safety  of  the 
state  are  necessarily  invalid.  The  state,  for  example, 
could  not  support  a  contract  made  to  deal  in  slaves,  or 
a  contract  involving  bribes.  Gaming  and  betting 
contracts  are  ranked  in  most  countries  in  the  same  class. 
The  state  can  support  contracts  only  which  are  con-^ 
sistent  with  the  end  for  which  the  state  exists. 

4.     Eight  to  free  speech, — ^This  right  arises  from  the 
nature  of  man,  for  speech  is  necessary  for  social  union. 

This  so-called  right  of  free  speech  i«  much 
Fre?'fp6Mii.  misunderstood.     It  does  not  mean  the  right 

to  say  anything  one  likes  where  one  likes ;  it 
simply  means  the  right  to  speak  (and  write)  so  far  asi  is 
consistent  with  the  general  well-being.  As  the  general 
well-being  is  inextricably  connected  with  the  state, . 
freedom  of  speech  must  be  limited  by  considerations  of 
the  stability  of  the  state.  Thus  a  speaker  or  writer  may 
give  his  views  on  the  policy  of  government,  but  he  musjt 
not  stir  up  violence  or  revolution.  Truth  alone  is  no 
index  for  freedom  of  speech.  Thus  a  citizen  may  wish  to 
tell  the  evil  character  of  a  neighbour  or  enemy  to  the 
public,  but  unless  the  speaker  can  prove  that  his  remarket 
were  made  in  the  public  interest,  however  true  the 
remarks  may  be,  he  will  be  punished  under  the  law  of 
libel. 

The  right  of  free  speech  is  thus  limited  by  the  right 

of  reputation.    In  normal  social  life  an  individual's  good 

-1^^  name  is  of  the  utmost  value  to  him,  not  only 

Right  of        because  of  the  normal  human  sense  of  honour 

oputation.    ^^^  ^^  j^jg^  business  and  political  relations.     If 

an  individual  insults  another  individual,  and  is  assaulted, 
the  injury  to  the  attacker^s  feelings  must  be  taken  into 
account.  Where  such  an  insult  is  private,  i.e.,  takes 
place  between  two  individuals,  it  may  lead  to  blows  or 
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assault,  and  the  law  courts.     Where  it  is  public,  it  is 
subject  to  the  law  of  libel. 
President  Woolsey  gives  the  following  six  principles 

wooiMy's      which  cover  the  various  phases  of  the  right 

PHnoipiM:-  of  reputation :  — 

*'Here  then  we  have  the  rights  of  speech  and  the 
statement  of  trutfli  on  the  one  hand,  personal  feelings  and 
reputation  on  the  other.  The  principles  reconciling  the 
two  rights  seem  to  be  these :  (1)  To  tell  the  truth,  to 
disclose  the  truth  when  the  character  of  a  man  ought  to 
be  known,  to  do  this  publicly  when  he  is  talked  of  for  a 
public  office,  may  be  entirely  justifiable.  (2)  To  put 
^;he  principles  or  conduct  of  a  person  in  a  ridiculous  ligQit 
by  word  or.  caricature,  when  he  is  thus  hefore  the  public, 
is  equally  defensible.  (3)  It  is  reasonable,  therefore, 
that  the  truth  in  a  statement,  even  if  uncalled  for,  should 
take  off  something  of  its  libellous  character,  unless 
especial  malice  in  bringing  to  light  that  which  was  not 
known,  and  w.as  not  necessary  to  be  made  public  for 
ihe  purposes  of  truth,  can  be  alleged  in  the  case. 
(4)  In  all  cases,  then,  the  malice  and  the  causelessness 
of  the  injury  to  a  man's  name  are  important  consideora- 
tions,  nor  can  party  any  more  than  petty  professional  or 
other  jealousies,  excuse  libels.  (5)  Ridicule,  equally 
with  sober  statements,  may  violate  rights,  when  it  is 
malicious  or  causeless,  whether  there  is  reason  for  it  or 
not.  (6)  The  revelation  of  former  faidts  or  misdeeds 
(without  good  cause),  of  persons  who  have  long  led  an 
upright  life,  is  a  wrong  demanding  redress'. '* 

The  modem  use  of  the  phrases  "freedom-  of 
thought**  and  "freedom  of  speech**  comes  from  the 
^rMdom  of  *^es  of  the  French  Revolution.  Originally 
«iMMh,  oto.,  the  ideas  cam^^  from  England.  In  the 
i'raTafc*''"  Declaration  of  the  Rights  of  Man  it  is  laid 
down  that  the  "  free  communication  of  the 
rights  and  opinions  is  one  of»  the  most  precious 
rights  of  man;  each  citizen  therefore  should  be  able  to 
©peak,  write,  and  print  freely,  subject    to    the    respon- 
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sibility  for  breaking  this  liberty  in  cases  determined 
by  the  law.  The  constitution  guarantees  as  a  natural 
and  civil  right  to  each  man  ijQ  speak,  write,  print  and 
publish  his  thoughts  without  these  writings  being 
submitted  to  any  censorship,  before  publication."  The 
Belgian  constitution  lays  down  similar  principles,  par- 
ticularly regarding  the  freedom  of  the  Press.  In 
England  no  constitutional  prQvisions  such  as  these 
exist.  English  law  recognises  no  principle  of  the 
freedom  of  discussion.  The  only  security  for  freedom 
of  speech  in  England  is  that  no  one  shall  be  punished 
excepi)  for  atateiAents  spoken'  or  published  which 
definitely  break  the  existing  law.  The  position  is 
given  in  these  Tvords  in  Odgers's  work  on  libel  and 
slander : 

**Our  present  law  permits  any  one  to  say,  write, 
and  publish  what  he  pleases ;  but  if  he  make  a  bad  use 
of  this  liberty,  he  must  be  punished.  If  he  unjustly 
attack  an  individual,  the  person  defamed  may  sue  for 
damages;  if,  on  the  other  hand,  the  words  be  written 
or  printed,  or  if  treason  or  immorality  be  thereby 
inculcated,  the  offender  can  be  tried  for  the  mis- 
demeanour either  by  information  or  indictment.'* 

In  England  there  is  thus  no  theoretical  freedom  of 
speech  or  freedom  of  the  press ;  the  only  freedom  that 
gmn^^  exists  is  freedom  within  the  law.     If  anyone 

libels  another,  he  may  be  convicted  under  the 
law  of  libel.  The  same  is  true  with  regard  to  libels  on 
government..  "Every  person/'  says  the  well-known 
EngUsh  law  writer,  Dr.  Dicey,  "  commits  a  misdemean- 
our who  publishes  (verbally  or  otherwise)  any  words  or 
any  document  with  a  seditions  intention."  And  again,  to 
quote  the  same  authority  a  *'  seditious  intention  "  means 
"  an  intention^  to  bring  into  hatred  or  contempt  or  to 
excite  disaffection  against  the  Queen  or  the  government 
and  constitution  of  the  United  Kingdom  as  by  law 
established,  or  either  House  of  Parliament,  or  the 
administration  of  justice,  ^  or  to.  excite  British  subjects 
to    attempt    otherwise    than     by     lawful     means     the 
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alteration  of  any  matter  in  Church  or  State  by  law 
established,  or  to  promote  feelings  pf  illwill  and 
hostility  between  different  classes/' 

The  law  only  recognises  as  legitimate  the  publication 
of  statements  which  may  show  the  goTernment  to  have 
been  misled,  or  to  have  committed  errors,  or 
fitatements  wlhich  point  out  defects  in  the  existing 
system  which  can  be  remedied  by  normal  legal  means. 
In  other  words,  the  law  sanctions  Qnly  criticism  which 
is  ho7ia  fide,  and  intended  to  bring  about  reform  in  a 
legal  way. 

The  same  general  position  holds  with  I'egard  to 
discussion  on    religious    and     moral    questions,    wJiich 

blasphemy.  ^^^  governed  by  the  same  laws  and  the  law 
of  blasphemy.  All  cases  arising  under  these 
laws  are  judged  by  the  ordinary  procedure  of  a  judge 
and  jury,  so  that  the  particular  amount  of  immorality 
or  religious  danger  in  an  act  under  judgment  will  be 
adjudged  largely  according  to  the  current  ideas  of  their 
danger  to  the  public  life  of  the  country. 

The     freedom     of    the    pressi    in    England,    though. 

not     guaranteed     by     any     constitutional     maxim     is 

guaranteed  by  the  Rule  of  Law.     Tfo  license 

fhiTpriMs.**'    is  necessary  for  a  publication:   the  persons 

responsible     may     be     punished,      not     for 

publishing,  but  for  publishing   anything   wJiich   breaks 

the  law.     The  same  principle  makes  it  unnecessary  to 

give  caution   money   or   a   deposit   before   publication. 

As  Dicey  says,  in  England  men  are  to  be  interfered 

with  or  punished,  not  because  they  may  or  will  break 

the    law,    but    because    they    have    committed    some 

definite  assignable  legal    oJffonce.     Except    in    the    case 

of  plays   (a  survival  of  the  old  licensing  system)   no 

license  to  print  or  publish  is  necessary  either  for  books 

or  newspapers,   and  most  newspapers  in  England   are 

definitely  political.     If  or    has    government    or    anyone 

else    the    right    to    seize   or  destroy  the  stock    of    a 

publisher  because  it  may  contain  what  in  the  opinion 
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of  government  is  seditious  matter,  nor  can  government 
supervise  the  editing  or  printing  of  a  paper. 

Press  offences  are  tried  in  the  ordinary  courts  by 
a  judge  and  jury.  With  the  jury,  as  in  all  cases  of 
libel,  lies  the  decision  as  to  whether  the  press  exceeds  the 
law  or  not.  It  is  io  be  noted  that  in  France  not  only 
is  there  a  large  body  of  special  press  law,  but  that 
certain  press  offences  are  tried  by  special  tribunals.  In 
France  the  idea  has  for  centuries  prevailed  that  it  is 
not  merely  the  concern  of  the  government  to  punish 
breakers  of  press  law,  but  it  is  also  their  duty  to  guide 
opinion  in  the  proper  channels.  In  England,  before 
1695,  there  were  numerous  restrictions  on  the  press  and 
printing,  including  the  monopoly  of  the  Stationery 
Company,  the  Licensing  Acts,  whidh  lapsed  in  1695, 
and  the  special  tribunal  known  as  the  Star-Chamber, 
which,  with  its  other  functions  also  controlled  printing 
presses.  Since  1695  the  theory  has  prevailed  that 
government  has  nothing  to  do  with  the  moulding  of 
opinion :  its  main  concern  is  to  see  the  law  observed. 

Another  right,  the  right  to  Public  Meeting,  which 
is  part  of  the  right  of  free  speech,  is  governed  in 
England  by  the  same  principles.  Any  one 
MMting.  1^  England  can  meet  and  discuss  any 
question  in  any  way  provided  the  meeting 
obeys  the  law.  If  what  is  said  be  libellous,  the  law 
of  libel  will  come  into  operation ;  if  blasphemous,  the 
law  of  blasphemy;  if  the  object  of  the  meeting  is 
unlawful,  the  meeting  is  unlawful  assembly.  If  a 
breach  of  the  peace  is  likely  to  be  committed  or  is 
committed,  the  meeting  is  unlawful  and  those  respon- 
sible punished. 

5.  The  Right  of  Worship  and  Conscience, — The  right 
to  one's  religious  faith  is  not  universally  admitted. 
The.  I^    some    states    only    a    certain    type    of 

wS?8hU         F^li^iouB  faith  is  permitted;  in  others  there 
and  IS  general  toleration.     Modem  history  teems 

CoiM«i«nM,     ^itj^  instances  of  wars  on  religious  grounds, 
either       because       of       a       fundan^ent^l       difference 
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in  religion  or  because  of  quarrels  between  sects  of  the 
same  religion.  In  the  modern  world  the  tendency  is 
towards  toleration  in  all  religions  within  certain  limits. 
Thus  in  the  United  Kingdom,  ^though  there  are  state 
churches,  dissenting  chuches  are  allowed  to  practise 
their  faiths  freely.  During  the  mineteenth  century  the 
chief  political  disabilities  were  removed  from  Roman 
Catholic  Christians  and  Jews.  Only  in  a  very  few 
instances  do  civil  or  political  disabilities  exist.  In 
newer  countries,  including  the  British  self-governing 
dominions,  there  is  no  State  Church.  Complete  tolera- 
tion is  allowed  to  all  religious  faiths  or  sects.  In  India 
the  government  is  neutral  regarding  religious  matters. 

Since  the  Reformation  the  church  and  state  have 
gradually  drawn  apart;  the  church  has  given  up  its 
previous  temporal  powers  and  confined  itself 
stato?"  *"*"  *o  spiritual  matters.  In  certain  states  a 
species  of  the  autocratic  rule  still  prevails,  e,g.^ 
in  Islamic  States ;  but  even  in  Mohammedanism'  the 
modern  trend  towards  universal  toleration  is  msdsioi^ 
itself  felt.  Modem  opinion  leaves  matters  of  heresy  to 
the  church,  and  only  if  the  church  exceeded  what  the 
common  consciousness  regarded  as  just  or  reasonable 
would  any  action  of  government  be  likely. 

Generally  speaking  the  right  to  one^s  faith  is 
limited  by  two  things.  First,  where  the  worship 
involves  immorality,  the  power  of  the  state 
i-imitation  may  intervene.  An  example  is  the  system  of 
of  Worship,  worship  of  the  Thugs.  Secondly,  where  the 
religious  authorities  so  act  as  to  endanger 
the  state,  the  state  must  then  safeguard  its  own 
existence.  A  religious  body,  for  example,  to  further 
its  faith  might  try  to  raise  civil  war  or  invite  a  foreign 
power  to  help  it.  In  such  a  case  the  state  would  have 
to  intervene  to  save  itself. 

It  is  difi&cult'  to  say  that  in  any  state  there  is  a 
right  to  worship  as  such.  People  as  a  rule  may  hold 
what  opinions  they  choose  provided  illegal  acts  do  not 
flow  from  these  opinions,       Thui9  in  England  though 
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there  exist  the  law  of  blasphemy .  and  laws  to  upheld 
the  Christian  religion,  iihe  laws  are  operative  only  in 
cases  where  they  are  blatantly  set  at  defiance. 

Regarding  the  general  rights  of  conscience  it  is 
often  held  that  conscience,  being  the  chief  possession 
Riciits  of  of  man,  is  inviolable.  In  a  0en9e  it.  is 
comoiMM.  inviolable.  The  state  through  government 
can  compel  a  man  to  do  which  his  conscience  tells  him 
is  wrong,  bnt  the  state  thereby  does  not  affect  the 
conscience.  The  conscience  as  the  inner  unspoken 
voice  can  preserve  itself  in  spite  ,of  the  state  or 
gQvernment,  but  what  it  cannot  do  is  to  prevent  the 
state  acting  towards  the  possessor  of  the  conscience  in 
any  way  the  state  thinks  fit.  Thus,  though  the  state 
cannot  make  a  man's  conscience  sa;^  that  which  it 
thinks  wrong  is  right,  it  can  imprison  him,  or  force 
tim  to  act  or  not  to  cwt  in  a  certain  way..  In  this  way 
the  conscience  of  the  individual  must  conform  to  the 
law  of  the  state.  Legally  speaking,  the  state,  not 
the  individual,  is  the  judge  of  conscience-rights.  No 
man  can  be  allowed  on  grounds  of  conscience  to  stand 
outside  the  law  of  the  state,  fur,,  in  the  first  place,  the. 
starte  is  based  on  the  intelligences  of  the  comn^xinity 
for  the  common  good,  and  the  existence  of  rights  of 
conscience  apart  from  the  state  would  defeat  the 
object  of  the  state;  and,  secondly,  the  admission  of 
rights  of  conscience  against  the  law  of  the  state  'Tf ou]d, 
in  this  imperfect  world,  open  the  way  for .  the  e:s:ercise 
of  dishonest  rights  of  conscience.  The  state,  therefore, 
through  government,  must  be  the  arbiter  of  rights  ot 
conscience,  a  ad  as  such  be  able  to  compel  all  individuals', 
whatever  their  consciences,  to  act  according  tct  the. law. 
The  atate  ^37  oil  grounds  of  expediency,  as  with 
conscientious  obj^tors  to  conscription,  permit  certein 
latituje,.,  but  .  it  can  never  affect  ,  the  innermost 
conscience.  II-  cannot  compol  a  man  to  believe  that 
what  is  bad  is  good ,  but  it  must  control  his  outward 
actions. 
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Q.  The  Right  of  Association,' — In  modem  highly 
developed  society  individnals  enter  into  relationships 
<rh«  BfK*  for  '  ihafiy  purposes.  They  fonn  unions, 
of  .  ciubs/ societies  or  associatpns  tor  poetical, 
Attooiatioiu  commercial,  phila,nthropio,  <  educational  and 
other  purposes.  Sometimes  these  associations  are 
temporary,  with  only  a  slight  organisatiQU :  sometimes 
they  are  permanent,  with  a  very  elaborate  organisation. 
The  increasing!  inter-oommunioation  between  the 
various  political  communities  of  the  world  has  led  to 
many  associations  which  go  beyond  the  limits  of  any 
one  state.  Some  of  the  organisations  extend  over 
many  states,  that  is,  they  are  international. 

The  Bight  of  Association  in  a  general  form  is  one 
of  the  elemental  rights  of  man  as  a  social  being.  The 
state  itself  depends  on  association;  but  the 
Th0  stau  state,  as  the  supreme  association  or  unity, 
and  other  must  preserve  itself  among  other  associa- 
*  •"  tions,  and,  if  n^ed  be,  in  spite  of  other  associa- 
tions. It  may  happen  in  the  future  that 
associations  which  extend  beyond  the  frontiers  of  any 
one  state  may  lead  to  the  disappearance  of  individual 
states  and  the  formation  of  a  single,  world  state;  but 
so  long  as  there  are  individual  states,  and  so  long  as 
these  are  necessary  conditions  for  the  moral  develop- 
ment of  mankind,  so  lon^  must  the  individual  states 
preserve  their  identity.  Already  thinkers  are  putting 
forward  the  claims  of  associations  against  the  state; 
but  so  long  a-s  the  state  continues  so  long  n?nst 
associations  be  within  and  under  the  state. 

The  Right  of  Association  must,  therefore,  be 
limited  by  the   necessities   of   the   state.     As   a   rule, 

associations  live  under  the  protection  of 
{•^pyiJ^     the  state,  but  sometimes  they  may  become  so 

powerful  as  to  endanger  the  state.  Tims 
trade-unions  must  be  limited  in  such  a  way  as  to 
p(revent  them  paralysing  the  moral  life  of  a  nation. 
The  East  India  Company,  originally  a  trading  company. 
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became  «ucb  a  powerful  political  body  that  it  had  to  be 
transformed  from  a  trading  xiompanj  into  the  Govern- 
ment of  India.  Secret  politic?!  societies  which  aim  at 
*he  subversion  o£  government  by  unlawful  means^nwiSPfc 
^so  be  suppressed.  The"  s^me  is  true  af  all  simxto 
societies,  whether  seonet  or  public,  but  secret  societies 
^re  a  particular  danger  as  they  usually  favour 
revolutionary  and  illegal  methods  • 

Generally  speaking,  all  associations  which  prevent 
free  moral  development  in  a  people  are  wrong,  but  their 
moral  badness  becomes  a  matter  of  state  only  when  taey 
endanger  the  state  or  openly  contravene  the  end  for 
which  the  state  eixists. 

7.     Right    of    Family    Life, — The     lights     of     the 
family    rest    on    similar   grounds    to    the    rights     of 

property*  The  family  life  represents  a 
TtiRiits  of  similar  effort  to  make  real  what  the  individual 
*^'"''^'  conceives  as  necessary  for  his  own  good.  The 
f arnily  state  is  a  condition  of  the  good  .  life,  but 
wLeij?as  in  proi)erty  the  right  is  exercised  over  a 
thing,  in  the  family  state  it  is  exercised  over  a  person 
or  persons,  which  implies  that  the  individual  exercising 
family  riglits  must  recognise  that  the  good  of  others  is 
permanently  and  indefeasibly  bound  up  with  his  own 
^ood. 

Many  rights  are  included  in  the  general  name 
rights  of  family.    There  are  the  rights  of'  marriage ;  the 

rights  against  others  in  the  purity  of  the 
Family'  marriage  religion;  the  rights  over  children; 
fVfghts.  the  rights    of    children,    and    the    right    of 

inheritance.  The  family  state  is  onfe  of  the 
essential  elements  in  human  existence,  and  the  relation 
of  the  state  to  it  is  determined  by  the  fact  that  the  rights 
arising  out  of  it  must  be  maintained  and  co-ordinated. 
The  types  of  family  life  differ  from  one  country,  to 
another,  but  some  features  are  general  The  whole  ques- 
tion of  the  relation  of  the  state  to  the  family  is  a  mixture 
of  the  legal  and  moral,  and  in  many  particulars  these  two 
aspects  are  not  in  agreement  in  every  country. 
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Marriag^e  itself  is  a  contract,  in  perpetuity.  The 
state  can  recognise  no  temjiOTaTy  maniage.  The  state, 
-j^  however,     miiy    recognise    the  invalidity  ot 

CKfmfntl  in  marriage  where  impediments  exist  which 
Pamity  defeat  the  moral  end  of  marriage.  The  state, 
Risnts.  ^^^^      £^^     various     reasons,     may    prevent 

marriage  between  very  near  relations.    In  most  modern 
^'tates,    also,    polygamy'  is    forbidden.      The  marriage 
relation  implies  the  mutual   surrender   of   personalities 
by  the  husband  and  wife.     In  other  words  there  is  in 
marriage   a   reciprocal    recognition    of    rights,     which 
implies  monogamy.    Polygamy  not  only  excludes  many 
men  from  the  married  state,  but  it  does  not  preserve  a 
real  reciprocity  of  rights  between  husband,     wife     and 
children.    The  hnsband   in   a  polygamous  marriage  is 
like'  a  master  over  slaves.     The  wife  is  not  .the  head  of 
the  household    save    for   the   time    sh^   happens    to    be 
favourite,  and  she  is  also  required  to  exercise     a    self- 
control  which  the  husband  does  not*  exercise  on  himself. 
Then,  again,  the  claims  of  children  on  their  parents  can 
be  satisfied    Only    by    the    joint    responsibility  of  the 
parents,  which  is  impossible  in  a  XM>lyg^mous  system. 
The  sta^e  recognises  certain  rights  and  obligations 
on  the  part  of  husband  and  wife.     The  husband  is  the 
head  of  the  family,  its  protector    and  supporter.     The 
law  forces  him  to  support  his  fatnity.    The  huerband  and 
Vife,  too,  are  bound  to  be  faithful  io  each  other.     The 
law  grants  divorce  in  cases  of  infidelity^  though  it  may 
be  for  the  good  of  the  family  for  the  offence  of  infidelity 
to  be  condoned.    The  state  as  a  rale  recognises  the  claims 
of  the  husband  or  wife  against  other    individuals,    and 
may  grant  daihages  in  case  of  the    infringment    of    the 
right  of  fidelity. 

The  tendency  in  the  modern  world  is  towards  legal 
equality  of  men  and  women  in  these  matters,  though  up 
to  the  present  the  law  distinctly  favours  the  man. 

^  The  right  of  the  parent  in  respect  to  the  children  is 
mainly  a  duty,  r?>,,  to  support  the  children.  The  parents 
are  the  guardians  of  the  children,  and  the  child  has  no 
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legal  position  till  it  passes  out  of  the  state  of  minority. 
The  laws  of  the  various  states  of  the  world  recognise  a 
fixed  age  of  majority,  an  agje  which  varies  from  state 
to  state.  States  alsQ  recognise  the  duty  of  the  ijarent 
to  support  the  child,  though  the  duty  of  the  child  to 
support  the  parent  in  old  age  iB  usually  regarded  as  a 
moral,  not  a  legal,  duty. 

In  conclusion,  it  will  be  noted  that  these  particiilar 
rights  aje  all  relative.  Not  Qjie  of  them  is  absolute. 
They  exist  in  tiie  state,  which  is  the  condition  of  their 
exercise,  and  not  one  of  them  in  itself  can  be  supported 
against  the  paramount  claims  of  the  state. 

7.      POLXTICAL    LiBBETT. 

Political     liberty^     in     its    modern     meaning,     is 

practically   synonymous   with   democracy.      Democracy 

is  of  tw'o  kindsr— direct  democracy,   in  which 

•y**"»"«  •*   every    citizen    has    a    direct    share    in    the 

LUMity.       management    of   government,    and    indirect 

democracy,    in    which    the     citizens     elect 

representatives  tQ  carry  on  the  work  of  government.  The 

former  type  is  possiJble  only  in  very  small  states  where 

all  the  citizensi    can    meet    together  and  express  their 

opinions ;  the  latter  is  necessary  in  our  large  modern 

srtates,  where  it  is  physically  im|)os&ible  for  tne  citizens 

to  meet  together.     In  some  countries     attempts     have 

been  made  by  means'  of  the  initiative,  which  enables  the 

citizens  to  compel  the  legislature  to  pass  a  certain  type 

of  law,  and  the  referendum,  by  which  a  proposed  law 

is  submitted  to  popular  vote,  to  eliminate  representation* 

but  as  yet  these  have  not  found  general  favour. 

Underlying  democracy  is  the  idea  that  each  citizen 
should  be  able  to  express  hie  views  on  the  affairs  of 

government     which     concern     him     or     his 

I!!lnin.  nf    country.    The  method  by  which  the  citizen^ 

^  otiiiMrasy.   express  tneir   views   is   by   voting;    but   not 

everyone  is  allowed  to  vote  even  in  the  most 
advanced  democracies.  Both  reason  and  experience 
show  that  certain  claslses  of  people  must  be  excluded^ — 
fiuch  as  aliens,  whose  loyalty  is  due  io  another  state. 
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lunatics,  and  children,  both  of  whwn  cannot  comprehend 
the  issnes  to  be  Toted  on.  The  tendency  of  democracy 
in  the  modern  world  is  to  broaden  its  basis  to  include  all 
adults,  male  and  female,  so  that  every  ,one  may  have  a 
say  in  government.  De»K)craeiy,  boweter^  wae  not  alwaya 
so  broad  J  the  Greek  democracy,  for. example,  ^ was  a 
democracy  only  for  citizens  whoi  were  rieh  and  leisured, 
whereas  the  slaves,  the  working  classes  of  modem 
democracy;  were  omitted  altogether. 

,  f  pr  various  reasons  certain  classes  axe  sometimes 
excluded  in  modem  democracies.  Sonietimes  those  who 
do  not  pay  a  minimum  amount  of  taxes  are  excluded;- 
sometimes  illiterate  people  are  excluded;  sometimes 
certain  classes  of  government  servants  are  excluded. 
The  varying  principles  and  practice  of  goyemmenti^ 
are  examined  in  more  detail'  in  the  section  on  the 
Electorate. 

In     technical    language,     the     chiei  .  difficulty    of 
democracy  is  to  find. an  organisation  which  affords  the^ 

greatest  possible  fusion  between  legal  and 
Problem  of  Political  sofrereignty.  On  the  one  side  it  is 
demobraay.    necessary  to  aYoid  the  tyranny  of   the  1  egis- 

lature;  on  .Ahe-  other,  it  is  necessary  to 
give  as  free  play  as  ix>fisible  to  the  minds  of  tho^ 
people.  For  the  avoidance X  of  tyranny  there  are  the 
guarantees  of  a  constitution,  and  the  division  qi  powers 
between  legisla/tive,  executive  and  judiciary  in  such  a 
way  that  one  checks  the  other.-  For  the  testinc-  of  the 
popular  will  there  are.  elections,  which  sho^d  be  as 
frequent  as  is  consistent  with  the  national  peace  of 
mind,  for  frequfent  electicma  are  very  disturbing  where, 
as  in  the  modem  world,  they  are  managed  on  the- 
party  basis.  The  initiative,  referendum,  and  recall,  aire 
other  instruments  for  giving  full  pljgr  to  the  popular 
will.  The  press  is  also  important  in  this  way.  Local 
•eli-govemment,  whereby  municipalities  and. other  locaj^ 
areas  manage  their  own  affairs,  is  another  important 
element  in  modern  political  liberty. 
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*  * 

The  moderD  world  is  ?either  demoqratic  o?;.^]pidly 

moTing  towards  democracy*   One  of  the  chief-,  dangers  of 

democracy  is  that  it  may  go  to  extremes,  qj 

Danger  of      become  mob    Tulfc.     That    thie*    dividing    liift 

Damooraoy.   between  political  liberty  and  anaichy,  which 

means  lack  of  rule,  and,  as  a  reiSnlt,  Bocist) 
and  political  chaos,  is  not  xerf  '  definite  'is 
shown  by  the  histqrxcal.  examples  of^  tjie  !French  Revolu- 
tion and,  recently,  of  Kussia.  Iii  these  countries,  the 
desire  to  have  a  share  in  political' affairs  overcame  the 
ability;  to  govern  on  the  p9.rt  of  thOa^  who  brQUght 
about  the  change  from  monarchical  to  popular  govern- 
ment. The  result  in  each  c£l.se  was  a  despotism  liiarked 
by  terror  which  no  individuaV  despot  would  have  dareQ 
to  perpetrate.  The  theory  of  democracy  is  that  all  are 
equal  before  the  law,  but  in  practice  democracy  ha^ 
often  gone  to  the  extreme  of  mob  rule  wMch  has  result-i 
ed*ln  the  wholesale  execution  of  all  opposed  to  it,  giving 
them  neither  a  voice  in  government  nor  equality  before 
the  law. 

Political  liberty,  therefore,  must  liot  be  regarded 
as  something  to  be  attained  as  an  end  in  itself.  It  is 
to  be  attained  far  the  higher  moral  end  of  the 
Ifbirty 'only  Perfection  of  humanity,  and  as  such  its  ccureje 
toMrdi'  "^.^®*  ^^  marked  by  the  gradual  enlightenment 
an  End.  of  the  citizens.  The  greatest  danger  of 
democracy  is  that  the  voice  of  the  people  may  be 
unenlightened.  Hence  the  same  argument  that  applies 
to  lunatics  and  childien  applies  to  the  unenlightened, 
that,  not  being  able  to  understand  the  issues  at  stake, 
they  should  not  be  allowed  to  influence  the  course  of 
government. 

8.    TfATiONAL  Liberty. 


National    liberty  is  synonymous  with  autonomv 


or 
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independence  It  means  that  the  community  concerned 
is  soyereign.  Many  of  the  greatest  wars  in 
MMtiing  off  ^^^  world  have  been  fought  for  national 
NMoiwi  liberty.  National  liberty  also  involves  the 
LiiMrty.  rigrit  to  choose  in  which  nation  a  people 
wishes  to  be  incorporated,  e,g.,  the  case  of  Alsace- 
Xioraine  in  France.  This  is  the.  new  well-known  principle 
of  self-determination. 

The  various  questions  connected  with  the  rights  of 
nationalities  also'  come  under  this  heading.  These  have 
been  discussed  already  in  connexion  with  nationality. 

In    the    British  Empire  there  are  various  grades  of 
national  liberty  among  the  many  Dependen- 
Ubt^f '       oies.    In  all  matters  of  evefy-day  life  British 
in  tiM  Dependencies    are    self-governing.     Some    of 

Empiri.  them,  the  so-called  self-governing  BominiQUs 
(Canada,  Australia,  New  Zealand,  and  South 
!&frica)  are,  in  mosit  respects.,  almost  independent.'  In 
India,  the  Government  of  India  is  gradually  assuming  a 
similar  position,  and  we  are  approaching  the  Dominion 
status.  Many  dependencies  are  held  for  military  or  naval 
reasons  (such/  as  Gibraltar,  Malta,  and  Aden)  and  these 
are  ruled  by  the  authorities  concerned.  The  chief  matters 
in  which  the  Imperial  Qt)vemment  preserves  its  powers 
are  foreign  affairs  and  matters  of  war  and  peace,  but 
in  these  all  recent  developments  point  to  the  dependen- 
cies being  taken  into  council.  As  long  as  the  Imperial 
Government  is  responsible  for  the  defence  of  the  depen«» 
deiicies,  it  must  have  power  to  defend  them,  but  the 
lecent  war  has  shown  co-operation  in  defence  and  now 
we  may  expect  co-opetation  in  power. 


«   , 


CHAPTER  VIII. 

LAW. 
1.    Definition. 

>  > 

The  word  law  comes  from  an  old  Teutonic  root  lag^ 
which  means  something  whSeh  lies  fixed  or  evenly.  In 
<G«ner»i  ^^^  English  laiignag;e  the  word  is  used  to 
tneanins  denote  that  which  is  uniform.  In  physical 
^f  Law.  science,  for  example,  we  speak  of  the  laws  of 
motion,  where  the  word  means  a  definite  sequence  of 
cause  and  eflfect ;  and  in  Political  Science  we  use  the  term 
to  mean  a  body  of  rules  to  guide  human  action.  Every 
citizen  is  familiar  with  laws  of  various*  kinds,  and  with 
lawyers  and  judges,  who  intiei*p]het  or  apply  them.  In 
Political  Science, '  howiVer,  we  are  not  concerned  with 
the  various  laws  and  interpretations  of  laws,  knowledge 
of  which  is  necessary  ior  the  training  of  a  lawyer.  We 
ere  concerned  only  with  the  general  principles  of  law 
so  far  as  an  understanding  of  them  is  necessary  for  a 
proper  conception  of  the  nature  of  the  state.  The 
detailed  study  of  the  principles  of  Law  belongs  to  the 
science  of  Jurisprudence. 

Laws,  no  matter  in  what  form  they  may  be  expressed, 
are,  according  to  Austin,  in  tae  last  resort  reducible  to 

commands  set  by  the  person  or  body  of 
M  Law.*"       persons  who  are  in  fact  sovereign  in    any 

independent  political  society.  To  this 
Austinian  definition  of'  law  Sir  Menry  Maine  makes  the 
objection  that  it  is  too  narrow,  that  it  does  not  cover  all 
those  cases  of  usage  in  which  not  the  direct  command 
but  the  dictates  of  customai^' procedure  have  sway.  To 
meet  Maine's  criticism  President  Wdlson  presents  a 
conception  of  law  which  does  not  identify  it  with  a 
definite  command :  he  endeavours  to  include  in  it  those 
customary  usages  Whioh  have  come  to  have  binding  force. 
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•'Law/'  he  says,  *'is  that  portion  of  the  established 
thought  and  habit  which  has,  gained  distinct  and  formal 
recognition  in  the  shape  of  uniform  rules  backed  by  the 
aiUtJiority  and  pcr^fer  J)f  jSpYeiram^nt."  President 
Wilson  thus  tries  to  harmonize  the  analytical  view  of 
law  with  the  criticisms  off^tefd  iby  Sir  Henry  Maine.  The 
best  definition  of  a  law  is  that  given  by  Professor 
Holland — "  A  law  is  a  '^eVieral  rtde*  of  action  taking 
cognisance  only. ,  of  enxiemAl  ao;ts,  enforced  by  a 
determinate  authority,'  wbdob  authority  is  human  and 
among  human  authorities  is  that  Trhich  is  paramount  in 
a  political  society  "  ;  or,  brifefly,  a  law  is  '*  a  generf^  rule 
of  external  action  enforced  by/ a  sovereigft  political 
authority."     .  i 

The  above  extract  ghies  the  essenoe.  of  law.  Tq  put 
it  more  shortly^  law  i*^  lin.  President  Wpileon's. words, 
/*  the  will  of  the  .^t^te  con^rning  the  civic 
of'uaw,'*'*  conduct  of  thofte  Under  its  authority."  Foi 
law  two  thing? -are.  thus  necessary,  (a)  the 
civic  community,  (6)  a  body  of  rul>es. .  No  numeroUsi  body 
of  men  can  live  together. for  any  length  of  tinie  without 
having  certain  recognised  rules  of  conduct.  Just  as  the 
first  thing  necessary  ;for»  the' formation  of  a  litera,ry 
society  or  for  the  conduct  6f  a  public  .  meeting  is 
a  bcxly  of  guiding  prinoiples^  so  in  a  community  there 
must  be  sOme  definite  rules.  These  rules  Aeed  not  be 
written  down  on  paper;  they  may  simply  be^  .  the 
recognised  customs  of  the  people*  Thus,  in  India,  m^ny 
of  the  rules  which  pleople'  observe  in  their  daily 
intercourse  with  eaoh  other-H»uch.  as  caste  rules — -are  not 
definitely  written  down,-  but,  are/  handed  down  from 
generation  to  g^neraiidik  in^theiorm  of  custom^  Before 
writing  was  invented,  ctstom  was  the  only  source  of  law^ 
the  headman^  ohiefy  >  priest,  or  *  council  of  elders 
interpreted  in  eases  of-  dpubt. .  After  the  invtotiofn  of 
writing  these  ©ui^oms  iw^ere  written  down,  atid,  with  the 
growing  differentiation!  of  fun dtaohfi  in  society v  laws 
became  more  numerous  aBd  more  complex.  -With  the 
growing  complexity  of    law    atose-.the    necessity    for 
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skilled  interpreters,  viz,,  lawyer^  and  judges.  Not  all 
customs  were  written  down,  and  only  those  customs  were* 
law  which  the  community  accepted  as  such.  In  a  modern 
government  there  is  a  definite  organisation  to  make  laws- 
—the  legislature — but  it  does  not  naake  all  the  I?iv/s> 
Many  laws  existed  before  legislatures  were  organff?^ 
iu  their  modem  form,  but  legislatures,  as  the  organs^ 
of  the  sovereign  state,  implicitly,  agree  to  tlio«e  laws 
which  they  do  not  actually  pass,  on  the  principle  that: 
what  the  soveTeign  permits  it  commands. 

8^     The  Sources  of  Law. 

'  ■  •       [ 

Professor    Holland    gives    the   following    six    sources 

of    law: — (1)      Custom     or     Usage.        .(2)     Religion, 
souroes  (3)      Adjudication     or     Judicial     Decision, 

of  Law.  (4)     Scientific    Commentaries.     (5>     Equity.- 

[&)  Legislation. 

The  earliest  kind  of  law  was  customary  law.  In 
primitive  types  of  society,  where  the  social  organisation 
was  simple  and  theife  was  no  art  of  writing, 
1.  Custom  disputes  were  settled  by  the  patriarch,  or 
or  Usage.  council  of  elders,  according  to  the  prevailing 
customs.  The  customs  were  based  on  the  general  usage: 
of  the  family,  tribe  or  clan.  This  usage  arose  out  of 
such  needs  as  security  of  person  and  property,  or  the 
provision  of  the  necessaries  of  life,  in  short,  utility. 

Customary  law  was  closely  connected    with    religion^. 
Decisions     had     the    force    of  diyiue  inspiration,  and* 
disobedience     to     them     broiught     to     the 
malefactors  the  severe  penalties  which  early 
religion  attached  to  all  breaches  of  divine  law.   The  law 
thus  had  the  double  advantage  of    arising    out    of    thiB- 
customs  of  the  people  and  of  receiving  the  support  of  the- 
early  types  of  religion  or  superstition.     The  promulgator 
of  the  laws,  vairied  from     community     to    community  : 
sometimes  the    headman,     sometimes    a    council,     and 
sometimes  priests  or  priest-kings  issued  legal  decisions. 
In  this  respect  there  is  a  marked  distinction  between  the 
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«east  and  west.  In .  the  wesl  law  tended  to  become 
political:  in  the  east,  religious. 

With  the  growinsf  complexity  of  social  organisation, 

custom   hp.d   to   be   supplemented   by  legal  decision   or 

adjudication.     By  the  mixing  of  one    tribe 

wstom  and     with  other  tribes,  either  for  trade  or  marriage, 

wratBd.****"  conflicts  of  custom  arose.     The     custom     of 

Judieiai*        one  tribe  pjQ  one  matter  might  be  at  variance 

praee    n  t.    ^j^j^  ^j^^  custom  of  another  tribe  on  the  same 

point.  •  To  decide  such  conflicts,  it  was  necessary  to  refer 
the  case  to  the  wisest  men  in  the  community,  who  thus 
became  judges  whose  decisions  were  accepted  not  only 
for  the  single  case  in  question  but  for  all  similar  cases. 
Such  judges.-naturally  became  very  influential  persons. 
Knowing  ^e  customs  better  than  others  they  were 
referred  to  in  all  cases  of  difficulty,  and  where  the  old 
customs  were  obviously  unfitted  to  the  case  they  would 
decide  accordinff  to  common  sense.  Their  decisions  thus 
became  judicial  precedents.  At  first  they  were  given 
-orally  and  handed  down  by  tradition ;  later  they  were 
written  down  and  made  definite. 

Custom  and  interpretation  are  characteristic  not  only 
of  early  law:   they  are  operative  in  all  law.     Customs 

custom  and  ^^^  ^P  ^^^  ^i®  away  among  men  without 
intarprat-  obvious  reasons,  and  men  tend  to  do  what 
«tion.  cuptom  prescribes,  and  judges  tend  to  decide 

according  to  what  custom  dictates.  Though  laws  now 
are  chiefly  written  laws,  and  although  writing  tends  to 
check  custom,  judges  are  always  affected  by  custom. 
The  necessity  for  the  interpretation  of  law,  as  we  have 
seen,  created  judges,  or  more  generally,  men  skilled  in 
law,  or  lawyers.  Lawyer*,  like  other  i)eople,  are 
influenced  by  the  ideas  current  in  their  coinmimity,  and 
in  arguing  on  the  general  principles  governing  individual 
cases  they  frequently  must  plead  againM;  old  customary 
rules  or  old  laws,  and  in  this  way  gradually  influence 
judicial  decisions  on  old  customary  rales.  Progress  from 
•the  rigidity  of  custom  thus  is  made  possible  through 
.adjudication  bv  trained  lawyers. 
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This  process  is  observable  in  practically  all  systems  of 
law.  In  the  most  ancient  systems  of  law^  law^odei^ 
Examoias  appeared.  These  codes  were  the  summary,  in 
a  definite  written  form,  of  the  customary  law 
for  the  community.  Thus  there  appeared  the  Mosaic 
code,  the  laws  of  Solon,  the  Eaman  Twelve  Tables,  the 
laws  of  Manu,  and  the  Koran.  These  codes  contained 
certain  fundamental  principles,  the  basis  of  future  le^al 
progress,  but  they  were  the  prodfucts  of  individual 
genius,  not  the  expressions  of  any  national  legis- 
lative activity.  All  these  codes  were  expanded'  in  order 
to  suit  new  needs,  not  by  legislation  but  by  custom  and 
adjudication  or  interpretation.  Thus^  in  Rome,, 
the  Twelve  Tables  were  not  succeeded  by  any 
active  legislation  on  the  part  of  a  legislature  for 
several  centuries.  The  gap  was  filled  in  by  the 
Roman  lawyers,  who,  working  on  the  basis  of  the 
Twelve  Tables,  twisted  the  old  law  to  suit  new  conditions. 
As  we  have  seen  in  connexion  with  the  ius  gentium,  the 
process  was  helped  by  custom,  whereby  the  Roman 
praetor  issued  edicts  based  on  the  common  customs  of 
mankind  to  cover  cases  on  which  the  existing  positive 
law  had  no  bearing.  The  praetor,  it  is  true,  could  not 
legally  bind  his  successors  by  his  rulings  but  in 
practice  his  successors  followed  him.  His  edicts  thus 
became  lawsl 

In  Hindu  law  a  similar  process  is  observable.  (The 
most  influential  basis  of  Hindu  law  is  the  code  of  Manu, 
Which  is  partly  religious,  partly  legal.  There* 
Law.^"**"  are,  of  course>  other  codes,  and  though  they 
belong  to  an  early  type  of  society  in  spirit^ 
these  codes  are  comparatively  modem  in  form.  The 
code  of  Manu  recognised  the  influence  of  custom,  and  in 
this  way  opened  the  way  to  legal  progress. 
"The  king,"  Manu  says,  ''who  knows  the  revealed 
law  must  eniquiTe  into  the  ....  rules  of  cex^ain^ 
families  and  esi^blish  their  particular  laws..'*  The 
recognition  by  the  Hindus  of  the  power  of  custom  led 
to  the  creation  of  a  class  of  interpreters,     who,    like^ 
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tke  law  itself,  were  partly  priestly,  partly  legal,  viz., 
the  jfoahmins.  The  Brahmins,  adding  leiamiiig  to 
their  hereditary  position  as  the  chief  caste,  were  able, 
by  writing  commentaries,  to  add  new  interpretations  to 
•  old  rules  in  order  to  suit  the  newer  conditions  of  society. 
With  the  advent  of  British  rule  the  process  was 
•continued.  The  power  of  interpifetation  ai^d  custom 
e.re  still  recognised,  and  Hindu  law  progresses  not  only 
by  legislative  enactment,  but  by  interpretation  or 
judicial  decision. 

Mahommedan  law  is  based  on  the  £oran,  which,  though 
more  modern  than  the  Hindu  codes,  rests  on    divine 

authority.  The      Koran      aims      at      a 

^^^J"®*'*''*     comprehensive  regulation    of    the    ordinary 

affairs  of  life,  and  as  such  has  not  been 
expanded  so  much  as  the  Hindu  codes  by  either 
interpretation  or  custom.  Its  basis  is  largely  the  old 
Arabic  customs  familiar  to  Mohammed  himself. 
Mahomedan  communities  have  not  shown  much  favour 
for  the  direct  legislative  processes  familiar  in  the  west. 
Their  religion  and  law  are  one.  In  cases  {e.g.,  taking 
interest  for  money)  they  have  altered  the  Koran,  and 
in  recent  years  both  commentaries,  such  as  the  Hedarya, 
in  India,  and  direct  legislation  in  Turkey,  have  made 
the  law  more  progiressive  by  the  admission  of  the  power 
of  custom,  adjudication  and  direct  legislation. 

A  similar  process. is  observable  in  the  spread  of  Roman 
law  in  Europe,  to  which  reference  will  be  made 
presently. 

The  importance  of  judge^made  law  or  precedents  in 
modem  English  law  isi  to  be  explained  historically  by 

the  fact    that    the    king    used    to    delegate 
Kiawf "*''*''     sovereign   powers   to   judges.     In   all    early 

societies  the  principal  function  of  the  king  or 

head  of  the  community  was  the  interpretation  of  law. 

Thus,  in  the  laws  of  Manu,  the  king  is  the  *^  dispenser  of 

justice,"  not  the  maker  of  laws.     The    dispensing    oj 

.  justice  was  also  equivalent  to  the  interpretation  of  the 

-  will  of  God.     In  England  the  tradition  of  the  king  as  the 
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c^ispenser  of  justice  still  survivies  in  the  fictions  that  the 
Lord  Chancellor  exercises  his  powers  as  keeper  of  the 
king's  conscience,  and  that  the:  king  presides  in  person 
oyer  the  court  of  the  Kiag^'sBehch.  Obviously  in  a 
Rowing  society  the  kiiig  had  to  delegate  powers  to 
others,  but  the  delegation,,  of  ptwwers  was  accompanied 
by  the  fiction  that  the  judge  was  the  representative  of 
the  king  with  the  king's  power.  The  decision  of 
the  judge  therefore  was  equivalteaat  to  the  decision  of  the 
sovereign,  and,  as  such,  la^.  The  king's  word  was  law, 
8w  the  judge's  word  was  law. 

We  have  seen  the  dose  connection  between  custom 
and  religion.  Early  laws  were  a. mixture  of  customs  and 
Custom  and  ^^^^^i^^-  .^elifi^on  has  importance  in  law  not 
ffieiigion.  only  as  giving  a  concurrent  sanction  to  law 
based  on  other  principles,  such  as  custom, 
but  religion  in  itself  is  a  basis  of  law  in  most  communities. 
We  have  seen  above  the  relations  supposed  to  have 
existed  between  natural  law  and  divine  law.  Divine 
law,  in  its  proper  sense,  is  law  looked  upon  as  revealed 
through  man  from  (Jod.  God  is  the  ultimate  source  of 
divine  law,  though  man  must  promulgate  it. 

The  Greeks  and  Eomans  had  very  little  idea  of  divine 
law  as  distinct  from  state  law.  The  specially  inspired 
cxampiat.  people  in  Greece  and  Rome  were  not 
lawgivers,  but  advisers  for  particidar 
occasions,  such  as  the  Oracle  at  Delphi  and  the  Homan 
augurs.  Among  th^  Jews,  the  idea  of  divine  law  was 
very  strong.  God  was  looked  on  as  the  direct  ruler  of 
the  people,  and  as  such  was  in  direct  touch  with  them. 
The  Old  Testament  continiially  speaks  of  the  direct 
action  of  God  in  human  affairs.  Christ  did  not  carry  on 
the  Jewish  tradition  in  this  direction.  He  left  political 
matters  alone ;  his  life  he  occupied  with  spiritual  affairs. 
*"  Render  unto  Caesar  the  things  that  are  Caesar's,  and 
unto  God  the  things  that  are  God's"  was  his  principle. 
To  the  Christian  there  is  a  revelation,  not  of  state-law, 
but  of  moral  fundamentals.  Inlndia^  the  Sindu  law  is 
a  revelaticn  of  God's  mind,  in  which   leligious  precept^ 
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are  combined  with  regttlatidns  ior  everyday  life.  The 
Eoran  is  a  direct  descendan^/ofi  the  old  Jewish  theocracy. 
It  is  the  direct  law  of  the  Proiihet,  and  binding  in  both 
the  reli|rious  attdi  civil  spheres  of  life. 

Divine  law  stich  as  that  of  Manu  or  the  Koran  is  a 
direct  source  of  law:  insomtioh  as '  it  is  always 
acknowledged  by  the  state.  No  state  can  allow  divine 
law  as  an  appeal  against  state  Jaw.  Instead  of  allowdng 
the  possibility  oS  .antagonism  the  state  acknowledges 
these  laws.  Thus  th^  Shastras  and  Koran  are 
acknowledged  (21  Geo.  lllf  C.  70,  isection  17)  to  be  the 
laws  of  the  Hindus  and  Mahommedans  in  India. 
Conflict,  therefoce,  between  religious  feeling  and  law 
does  not  arise.  Moreover;  in*  cases  where  positive  law 
does  not  apply,  judges  are  likely  to  go  on  the  supposition 
that  the  sovereign  authority,  if- it  had  legislated  for  this 
particular  casfe,  would' have  accepted  the  religious  inter- 
pretation, and  thus  religion  is  also  a  source  of  judge- 
made  law.  .,.../• 

The  next  source  of  law  '  is  •scientific  commentaries. 
In  courts  of  justice  the  greatest  importance  is  attached 

4.  seientifio  ^^  ^^*^  lawyers  and  judges  to  the  opinions 
Comment-  oif  great  /  legal  writers  or  jurists.  Thus,  in 
?'"|®*'  England,     the     opinions     of     Coke,     Hale,. 

Littleton,  Blackstone,  and.  Kent  are  held  in  the  bighest 
respect,  and  in  India  the  Hedarya,  the  FuWa  Alumgiri, 
the  Mitacshara>  and  the  Sayabhaga.     The  opinions  of 
commentators   are  not  decisions;   they  are  only  argu- 
'mentsr  as  Sir  William  Maikby  says,    ''a  oomnokentary 
when  it  first  appears  is  only '  used  as  an  argument  ta 
convince,  and  not'  as  an  Authority  which  binds/*   Argfu- 
ments,  however,   by  becomii^g   recognised.,   are    tanta- 
mount to  accepted  decisions  .'(The  authority  of  the  cam- 
mentator  is  eisf^ablished,  just  like  a^  jtdge-made  decision, 
by  frequent  recognitiDn^^so  that  the  principles  enuncia- 
ted bv  him  become  even  f  more  authoritative  than  judi- 
cial decisions.    Judicial' decisions,  however,  differ  from 
commentaries  in  that  judicial  decisionis  apply  to  a  given 
case;  commentaries  deal  with  abstract  t>riTiciples.     Tlie 
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^commentator,  by  collecting,  comparing  and  logically 
arranging  legal  principles,  customs,  decisions  and  laws 
lays  down  guiding  principles  for  possible  cases.  He 
4shows  the  omissions  and  deduces  principles  to  govern 
them.  He  provides  the  basis  for  iiew  law,  not  the  new 
law  itself.  It  must  be  noted  that  legal  commentaries 
must  command  sufficient  respect  among  lawyers  to 
enable  them  to  be  taken  as  standards^  Relatively  few 
commentators  acquire  a  reputation  sufficient  to  make 
them  sources  of  law. 

Equity  is  also  a  source  of  law.  The  influence  of  equity 
in  connexion  with  the  itis  gentium  we  have  already  seen. 
5    Ettuity      Equity?  in  the  words  of  Sir  Henry  Maine,  is 

".  any  body  of  rules  existing  by  the  side  of 
the  original  civil  law,  founded  on  distinct  principles  and 
claiming  incidentally  to  supersede  the  civil  law  in  virtue 
of  a  superior  sanctity  inherent  in  those  principles." 
Equity  is  simply  equality  or  justice,  or,  in  cases'  where 
the  existing  law  does  not  properly  apply,  judgment 
according  to  common  sense  or  fairness.  Equity,  as  a 
source  of  law,  ai'ises  from  the  fact  that  positive  law  as 
the  world  advances  tends  to  become  unsuitable  for  new 
conditions.  To  make  it  suitable  either  the  law  must 
be  altered  formally  by  the  legislature  or  some  informal 
method  of  alteration  must  be  adopted.  Equity  is  an 
informal  method  of  making  new  law  or  altering  old  law, 
depending  on  intrinsic  fairness  or  equality  of  treatment. 
Thus  the  Roman  praetor,  pn  assuming  office,  issued  a 
proclamation  telling  the  manner  in  which  justice  would 
be  administered  during  his  tenn  of  office.  The  basisi  of 
the  proclamation  was  equity,  based  6n  the  law  of  nature 
or  nations. 

In  England  the  beginning  of  equity  legislation  is  to 
be  traced  to  the  custom  of  giving  to  the  Lord  High 
Chancellor  complaints  addressed  to  the  King  which  were 
not  met  by  the  existing  common  law.  These  appeals 
were  made  to  the  King's  justice  or  conscience  and  were 
referred  to  the  '*  keeper  of  King's  conscience,"  or  The 
Lord  High  Chancellor  (modern  Lord  Chancellor),    w£o 
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received  powers  to  remedy  injustice  according  to  equity 
or  fair  dealing,  or  the  moral  law.  Similar  functions  were 
assumed  by  other  courts  besides  the  Lord  Chancellor's 
Court,  or  Court  of  Chancerv,  but  the  Court  of  Chancery 
is  the  supreme  judicial  organisation  for  equi^ 
jurisdiction.  Thus,  in  contrast  to  Eome,  equity  is 
enforced  by  a  distinct  set  of  judges. 

The  subject  matter  of  equity  belongs  to  the  science 
of  Jurisprudence.  The  usual  classification  of  equitable 
jurisdiction  is  into  exclusive,  concurrent  and  auxiliary. 
Equity  is  exclusive  where  it  recognises  rights  not 
i^ecognised  by  the  common  law;  it  is  concurrent,  where 
the  law  recognises  rhe  right  but  does  not  give  adequate 
.relief;  and  auxiliary,  where  the  necessary  evidence 
-fcannot  be  procured. 

The  last  and  most  important  source  of  law,  is 
legislation.  Legislation  is  the  declared  will  of  the 
I.  Legitia-'  sovereign  state.  In  the  modem  world  it  is 
tiofi.  the  chief  sotirce  of  law,  and  is  tending  to 

supplant  the  other  sources.  Custom  and  equity  are  both 
largely  replaced  by  definite  legislative  acts.  .  The 
^codification  of  law  tends  to  narrow  down  the  field  of 
Judicial  decision  as  a  source  of  law,  and  scientific 
commentaries  are  used  mainly  for  discussion.  In  the 
creation  of  new  enactinents,  custom,  religious  ^opinioii& 
•and  equity  all  play  their  part;  in  doing  so  they  are  not 
m  much  direct  sources  of  law  as  influences  in  law 
miaking. 

The  organisation  of  modern  legislatures  will  be  dealt 
with  separately.  Only  a  few  general  points  need  be 
mentioned  here!'*'  In  the  modem  world,  legislation  is  the 
work  of  representative  assemblies.  These  assemblies  are 
the  organs  of  the  popular  will,  and  as  such  they  are 
constantly  widehing  the  field  of  legislation.  The  people, 
realising  their  power  as  legislators,  or  as  the  electors  of 
legislators,  make  constant  demands  on  legislative  bodies 
to  make  laws  of  this  or  that  tjrpe.  All  modem  democratic 
legislatures  are  so  overcrowded  with  proposed  laws  that 
the  most  elaborate  arrangements  have  had  to  be  made  for 
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the  conduct  of  public  business  in  order  to  save  time. 
Whereas,  in  earlier  days,  the  assemblies  legislated  mainly 
in  matters  of  public  law,  leaving  private  law  to  custom 
aad  the  decisions  of  judicial  tribunals,  nowadays  the 
legislatures  deal  with  both  public  and  private  la-w.  The 
people,  jealous  of  law  not  emanating  £rom  their  elected 
assemblies,  have  thus  narrowed  down  the  sphere  of 
custom  and  judge-made  law.  .As  we  shall  see  later,  a 
most  important  modem  theory  of  liberty,  the  theory  of 
the  separation  of  powers,  demands  a  clear  distincf^ion 
between  the  legislature,  executive  and  judiciary.  This- 
theory,  the  basis  of  the  organisation  of  the  government 
of  the  United  States  of  America,  has  given  to  legislation 
a  theoretical  independence  at  the  expense  of  both  the 
ju3iciary  and  executive..  Fallacious  in  many  respects 
though  the  theory  is,  it  certainly  has  heightened  the 
importance  of  modem  legislatures  as  the  source  of  law. 

3.    The  Various  Kinds  of  Law. 

Law  may  be  classified  in  various  ways,  according  to- 
the  particular  basis  adopted  by  the  writer.  For  our 
purposes,  however  we  may  divide  law,  according  to  the 
agency  through  which  it  is  foimulated^to : — 

(a)  Constitutional  law,  of   which   more  wiU   be    said 

in  the  chapter  on  the  Constitution.    Constitutional  law 

may   be '  written    or   unwritteny  it   may   be 

utiona7uw.    Promulgated  by  a  body  specially  created  for 

the  purpose,  or  it  may  grow  up  4.gradually 
without  any  source  other  than  the  customs  d  the  people 
and  the  ordinary  law-making  body  in  the  state. 
However  it  arises,  constitutional  law  is  the  siun  of  the 
principles  on  which  the  government  rests,  principles 
which  prescribe  the  ordinary  course  of  governmental 
procedure  and  lay  down  the  limits  within  which  the 
powers  of  government  can  be  exercised.  , 

(h)  Statute  law,  the  most  familiar  type  of  law  made 
by  the  ordinary  law-making  bodies,  e.a,,^  by  the  Kinff-in» 
Cb>  statute    Parliament'  in  the  United  Kingdom,  and  by 
*■•••  Congress  in  the  XJnited  States. 
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(e)  Ordinances,  issued  by  the  executive  branch  of 
government  within  the  powers  prescribed  to  them  by 
<o)  oniinan-  the  law  of  the  state.  Ordinances  are  not  as 
••••  a  rule  permanent,  and  are  issued  for  the 
special  purposes  of  administrative  convenience. 

(d)  Common  law,  which  rests  on  custom,  b^t  is 
Law.^*"""*"  enforced  by  the  law  courts  like  statute  law. 

{e)  International  law,  or  the  rides  which  determine 
(0)  jnttr-  the  conduct  of  the  general  body  of  civilised 
natioiwi         states  in  their  dealings  with  each  other. 

(f)  Administrative  law,  which  prevails  on  the 
if}  Adminit-   continent  of  Europe,  whereby  public  officers 

trative  Law.  ^re  subject  to  separate  law  and  procedure 
from  private  individuals. 

Professor  Holland  divides  law  according  to  the  publir 
or  private  character  of  the  persons  with  whom  legal 
Tibe  basis  af    rights  are  concerned.     A  **  public  '*   person 
privat£^       means  either  the  a^ate,  or  a  body  or  individu.) 
HoTiand't       holding  delegated  authority^  from  the  stale.  A 
4ii vision.  "  private  "  person  means  either  an  individual 

or  a  collection  of  individuals,  who  do  not  represent  the 
state  even  for  a  special  purpose.  When  both  the  persons 
uith  whom  a  right  is  connected  are  private,  the  right  h 
also  private;  but  where  one  of  the  persons  is  public,  the 
right  is  public.  Thus  law  may  divided  into:  (a)  Private 
law,  when  the  right  is  between  subject  and  subject ;  (h] 
Public  law,  when  the  right  is  between  state  and  subject. 

Public  law,  Holland  subdivides  into:  1.  Constitutional 
law.  2.  Administrative  law.  3.  Criminal  law.  4. 
Criminal  procedure.  5.  The  law  of  the  state  con- 
sidered in  its  quasi-private  personality.  6.  The  pro- 
cedure relating  to  the  state  so  considered.  This  classi- 
fication is  only  one  among  many,  as  the  classification 
depends  on   the  basis  adopted  by  the  individual  writer. 

Laws  have  also  been  classified  into  written  (or  statute] 
law,  and  unwritten  (or  customary)  law.  'In  legislation, 
writton  both  the  contents  of  the  law  are  fixed ,  an^ 
unwritttn.  legal  force  is  given  to  it,  by  act»  of  the 
sovereign  power.     This  produces  Written  law.     All  th^ 
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other  sotirces  of  law  (such  as  Adjudication,  TTsa^^ 
Scientific  discussion,  etc.^  give  rise  to  what  is  called 
Unwritten  law.  This  classification  is  not,  however, 
quite\a  scientific  one. 

4.     Development  op  Moderx  Law  in  the  West. 

Modem  European  law  has  two  sources — ^Teutonic  and 

Eoman.     The  Roman   conquerors  carried   their  system 

Th*   Roman  ^^  ^^^  with  them  wherever  they  went,   but 

andTeut-       that  system  did  not  supersede  the  indigenous 

SysMms.        systems  of  thfe  barbarians.     Roman  law  was 

markedly  difiPerent    from   Teutonic.     To    the 

Romans    law    was    a    command    of    the  state,  issued 

through  the  government  officials;  to  the  Teutons  law 

jras  a  mattier  of  custom,  each  tribe  or  people  having  its 

"own  customs,  and,   accordingly,  its  own  law.     Roman 

Jaw  was  the  law  of  a  unified  state ;  Teutonic  law  was  the 

rjaw   of  diverse  peoples.     After  the  fall  of  Rome,   the 

invaders — ^Goths,    Franks    and    Lombards — established 

l^eparate  governments  of  their  own,    so    that    the    old 

.unified  Roman  law  was  replaced  by  the  particular  law 

of    each   conquering   people.        Before   the   fall   of   the 

Empire,  however,   the  Romans  had  established  Roman 

law  for  Roman  citizens,   and  the  invaders  allowed  the 

Roman  citizens  to  continue  under  their  own  law,  very 

much  in  the  same  way  as  Europeans  and  Indians  live 

at  the  present  time  in  India. 

This  continued  through  the  various  wars  of  conquest 
following  the  fall  of  the  Roman  Empire.  Even  the 
great  Charlemagne  respected  the  system  he  found. 
.What  happened  was  that  everyone  kept  the  law  of  his 
own  people,  with  the  result  that  under  one  ruler  there 
were  frequently  several  systems  of  law — one  Roman, 
one  Gothic,  one  Prankish,  and  so  on. 

With  the  advent    of    feudalism    the    basis    of    law 

changed.     Hitherto  the    law  had    been   personal.     The 

I  son  came  under  the  same  law  as  his  father, 

mi  «ism.     ^^^  with   feudalism  the  basis   changed  from 

personal    descent    to    territory.    Instead  of  law  being 
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applicable  to  famiHeji,  it  was  made  applicable  to  a 
particular  area.  This  meant  that  all  i>eople-  living 
within  a  stated  area  were  under  one  law.  This  tendency 
towards  centralisation  was  helped  in  other  ways. 
Throughout  the  mediseval  struggles  Boman  law  had 
possessed  the  virtue  of  unity  and  system,  which 
gradually  prevailed  against  the  midtiplicity  of  the 
Teutonic  customs.  Though  the  Romans  were  overcome 
their  law  survived,  so  much  so  that  with  the  exception 
of  England,  the  law  of  every  modem  European  country 
is  preponderatingly  Boman  in  character. 

The  chief  influences  in  the  supremacy  of  Roman  law 
were  first,  the  Latin  language  as  the  medium  of  inter- 
iniiMiiMs  in  course  among  the  higher  classes,  just  as 
ot'^'R^man  English  is  at  present  in  India.  Second  there 
Law.  were  the  Boman  legal  codes.  Despite  the  over- 

throw of  Bome  the  barbarian  kings  recognised  the 
strength  of  the  law,  and  they  had  codes  prepared.  The 
Breyiaiy  of  Alaric,  King  of  the  Goths  in  Spain,  drawn 
up  in  the  sixth  century,  was  an  abstract  of  the  Boman 
laws  and  imperial  decrees  for  his  B6man  subjects.  It 
kept  alive  the  Boman  legal  system  till  the  great  code 
of  Justinian,  the  greatest  code  of  law  in  the  world,  was 
drawn  up.  This  code,  known  as  the  Corpus  Juris  or 
Body  of  Law,  was  created  to  systematic  the  existing 
B9man  Law,  which  was  in  a  state  of  much  confusion  in 
Justinian's  time.  Third,  there  was  the  Church,  with 
its  law,  technically  known  as  canon  law.  The  Church 
was  essentially  Boman  in  organisation  and  spirit, 
^ot^  pnly  did  the  Church  keep  alive  the  form  and 
spirit  of  Boman  institutions,  but  it  was  the  chief 
medium  of  education  in  the  middle  ages,  and  through 
its  various  preachers  and  teachers  was  able  to  influence 
both  ignorant  and  educated  as  it  pleased.  Fourth, 
there  was  the  influence  of  lawyers,  both  ecclesiastical 
ancl  secular.  After  the  twelfth  centuiy,  the  code  of 
Justinian  was  taught  all  over  Europe.  Law  schools 
arose  in  considerable  numbers,  first  at  Bologna  m  Italy 
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and  in  Paris,  ultimately  spreading  to  Spain,  Holland 
and  England.  The  lawyers  trained  im  these  schools  were 
iiaturally  imbued  with  the  Boman,  spirit,  and  with  thj^, 
decay  of  popular  courts  and  the  growth  of  central 
courts  their  influence  spread  wider  and  wider. 

The  gradual  amalgamation  of  the  Teutonic  and 
Eoman  systems,  with  the  predominance  of  the  Boman, 
is  *x  matter  of  legal  history.  Among  the  various 
influences  may  be  mentioned  the  Ifapoleonic  code 
(Code  Napoleon)  of  1804,  in  France,  the  first  code  of  the 
French  civil  law.  This  code  has  had  great  influence. 
The  Belgian,  Dutch,  Italian,  Portuguese,  and  partly 
the  Spanish  codes  and  the  codes  of  the  Spanish  South 
American  states,  have  all  been  much  influenced  by  it. 
Its  only  European  rival  is  the  German  code,  which  was 
drawn  up  at  the  end  of  the  nineteenth  century. 

A  different  course  marked  the  legal  development  of 
England  and  countries  which,  like  the  United  States  of 
i.«giii  America,  owed  the  origin  of  their  law  system 

ptveiopment  to  England.  England,  separated  geographi- 
Thg^PoSS?'  cally  from  the  countries  of  Europe  which 
of  Roman  adopted  the  Roman  system,  developed  along 
her  own  lines.  Because  she  had  been  under 
Soman  sway  for  som.e  centuries,  England  could  not 
escape  completely  from  Roman  influence  in  law,  but 
that  influence  was  exerted  principally  in  the  ecclesias't- 
,  ical  courts.  The  influence  was  also  felt  in  the  admiralty 
courts  (in  matters  of  international  law).  In  spite  of  the 
efforts  of  the  church  to  further  the  cause  of  Roman  law, 
the  courts  resisted  its  influence  so  strongly  that,  as 
l?iT  William  Markby  says,  "no  one  has  ever  been  able 
to  quote  a  text  of  the  Roman  law  as  authority  either  in 
the  courts  of  common  law  or  the  courts  of  CSiancery.*' 

The  Crown  naturally  preferred  the  Roman  system 
because  it  was  so  suitable  for  national  centralisation; 
but  the  English  courts  were  able  to  preserve  their 
independence  by  restraining  the  ecclesiastical  courts. 
In  this  they  had  the  support  of  the  nobles  and  commons, 
as  well  as  occasionally  that  of  the  king,  who  did  noi 
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look  with  favour  on  the  growing  poWer  of  the  church. 
It  is  remarkable  that  the  church,  with  learning  and 
religious  influence  on  its  side,  was  unable  to  make  a 
stronger  mark  on  the  law  of  England. 

The  indigenous  English  law  was  not  able  to  fill  all  the^ 
gaps  that  the  development  of  the  times  made.  These 
gaps  were  filled  by  custom,  and  the  iiiterpre- 
CiuMhUiw.  ters  of  the  customs  were  the  judges.  On  the 
judges  therefore  fell  the  duty  of  filling  in  gaps, 
which  otherwise  might  have  been  filled  by  Roman  prin- 
ciples. Customs  later  led  to  the  formation  of  precedents. 
Up  to  the  time  of  Henry  VIII.  Year  Books  of  decisions 
were  published.  These  decisions  sometimes  were 
original,  and,  sometimes  they  followed  previous  decisions 
on  similar  points,  or  precedents.  These  decisions,  being^ 
in  the  hands  of  judges  were  for  the  most  part. simply 
the  application  of  common  sense  to  the  cases  that  arose. 
Precedents  jat  first  were  only  guides  for  subsequent 
judges,,  but  in  course  of  time  they  were  compulsory. 
They  became  as  important  as  statute  laws,  and  their 
growing  importance  led  judges  to  be  more  careful  in 
the  form  of  their  judgments  and  to  give  more  reasoned 
statements  for  their  conclusions.  Thu^,  while  in  thfr 
rest  of  Eui  ope  Roman  principles  underlie  the  legal 
system,  its  place  in  England  is  taken  by  previous  legal 
decisions,  or  case-law. 

The  result  in  actual  practice  is  that  where  Roman 
law  prevails,  the  decisions  of  judges  must  follow 
Comparison  ^^®  Roman  general  principles.  In  England, 
with  Roman  and  the  United  States,  the  judge  is  largely 
Law  systems.  £^^^  ^^  ^^  j^j^  common  sense.     Obviously  the 

English  system,  though  lacking  ii.  symmetry,  is  more 
suited  to  change  than  the  Roman.  Another  marked 
difference  between  the  English  and  continental  legal 
systems  is  that  on  the  continent  judicial  decisions  are 
not  authoritative,  as  they  are  in  England.  It  is  true 
that  Imperial  rescripts  or  decrees  in  particular  cases 
V/ere  treated  as  authoritative,  but  that  was  because  the 
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Emperor  was  regarded  as  the  source  of  law.     No  judge 
or  tribunal  had  such  authority. 

In  the  western  dysteme  of  law  other  influences  have  > 

played  a  part.  Naturally  in  Christian  countries  the 
Jewish  law  of  the  Old  Testament  is  trace- 
in"  ho"  wist.  able.  This  law  came  from  the  church  in  the 
middle  ages.  At  that  time  politics  and  religion 
were  hopelessly  mixed  up.  After  the  Re&wination 
Protestant  ideas  also  found  their  way  into  the  Europettifc 
legal  systems. 

Where  fusion  has  taken  place  between  Roman  and 
l^eutonic  law,  generally  the  Roman  prevails  in  the 
domain  in  which  it  reached  its  highest  perfection,  name- 
ly, private  law.  Roman  influence  also  is  marked  in 
eo'lonial  and  municipal  law,  spheres  in  which  Roman 
experience  filled  in  the  gaps  in  the  legal  system  of  the 
Teutons.  Teutonic  law  prevails  in  public  law,  for  the- 
Teutons,  with  self-government  and  the  idea  of  repre- 
sentation, founded  their  governments  on  their  own. 
familiar  customs. 

5.     Law  in  British  India. 

Before    the    advent    of    the  British,  there  were  two* 

principal     legal     systems     in     India.     One     was     the 

Mahommedan  law,  the  other  the  Hindu  law. 

BrlHshi****  -"-^^  Mahommedan  law  applied  to  Mahomm- 
Hinduand  edans,  and  the  Hindu  law  to  Hindus 
VdanuSi,  but  some  of  the  penal  provisions  of 
Mahommedan  law  were  applied  to  the  Hindus^ 
also.  The  Mahommedan  law,  based  on  the  Koran  and  its 
legal  commentaries,  treated  some  subjects,  particularly 
family  relations,  inheritance,  and  wakf  (the  law  concern- 
ing religious  foundations),  in  considerable  detail.  T5ie 
Hindu  law  was  partly  reliarious  and  partly  sgcial,  but 
was  far  less  systematic  than  the  Mahommedan.  In 
origin,  as  in  the  Institutes  of  Manu,  Hindu  law  is 
supposed  to  be  a  direct  emanation  from  God.  Its  inter- 
pretation  was   given  to   the   Brahmins,    whose    sacred 
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position  continued  the  original  religious  sanction  of  the 
law.  >  When  the  British  power  was  organised  in  India 
the  newly  established  courts  enforced  the  rules  of  both 
Hindu  and  Mussulman  law. 

In  the  case  of  both  Hindu  and  Mahommed^n  law,  the 
original  codes  were  to  same  extent  amplified  or  modified 
influenM  ^^  *^®  writingjs  of  lawyers.  The  most 
ofMiniiMnt-  learned  Brahmin  commentators  became 
vlo«.  recognised  authorities  Sto  Hindu   la^.    The 

Sayings  and  Doings  of  Mahommed  (the  Sannat  and 
Hadis),  tlbe  decisions  and  Writings  of  Mullahs  and  Muftis 
altered  the  Koran  of  the  Mahommedans. 

Besides   the   Hindu   and    Mahommedan   law    proper, 

thiere  was  a  large  numb^  of  customs,  often  purely  local, 

recognised   authorities  in   Hindu   law.     The 

w  omi.  ^    forests,    etc.    There .  was    also    a    body    of 

mercantile  or  trading  custom,   relating  to  the  transfer 

of  propeorty. 

Thus  when  the  British  came  to  India  they  found :  — 

1.  The  Hindu  and  Mahommedan  llaw,  altered  in 
ilhen'^tiM '*"  certain  respecti  by  interpretaJtion  and 
British  commentaries,  mainly  founded  on  the 
«aine.            Shastras  and  Koran. 

2.  Many  customs,  som^imes  general,  sometimes 
local,  which  govern  the  use  of  land,  tillage,  and  forest- 
rights. 

3.  Certain  mercantile  customs,  observed  by  traders 
^nd  recognised  particularly  by  the  Mahommedans,  and 
customs  which  governed  the  transfer  and  pledging  of 
prfiperty. 

4.  Penal  rules,  drawn  up  and  enforced  by  the 
Mahommedan  rulers. 

The  law  that  the  East  India  Company  found  in  India 
was  personal  or  religious,  not  territorial.  It  was 
applicable  only  to  individuals  belonging  to  the  particular 
religion  ta  which  the  law  applied.  The  indigenous  law 
also  was  lacking  in  certain  weU-establishend  branches  of 
English  law,  particularly  in  civil  and  criminal  procedure 
and  in  the  law    of    tortis    or    civil    wrongs.    The    law 
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governing  property  and  contract  was  also  very 
defective.  What  the  Company  did  was  to  accei>t  what 
they  found  as  applying  to  the  various  communities  of 
Indians,  but  t^ey  made  English  law  applicable  to 
themselves.  The  English  could  not  accept  many  of  the 
•provisions  in  the  law  they  found — such  as  mutilalion 
or  stoning  as  punishments,  the  fact  that  Brahmins 
should  have  a  special  law  to  themselves,  and  that  a  non- 
Mahommedan  could  not  give  evidence  against  a 
Th«  itgai  Mahomnaedan.  The  English,  thus,  while  allow- 
poiitty  0ff  ing  the  indigenous  law  to  continue  as  applied 
the  British.  |.Q  Indians,  brought  with  them  for  themselves 
both  the  common  and  statute  law  of  England. 

When  the  High  Court  of  Calcutta  was  established  in 
1773,  the  EnglisE  lawyers  began  to  apply  .English  law 
Tha  •ffMt     ^^  ^^^^  English  and  Indians.    The  Declara- 
«f  Ensiitb     tory  Act  of  1780,  by  making  it  compulsory 
^^'  that  their  own  law  should  apply  to  Hindus 

and  Mahominedans  stopped  this  practice.  The  system 
of  the  Declaratory  Act  prevails  to-day,  and  the 
Privy  Council  in  England  often  has  to  determine 
the  exact  interpretation  of  the  Koran  or  the 
Shastras.  Both  the  Koran  and  the  Shastras  have  been 
affected  by  western  jurisprudence,  and  the  precepts 
established  in  the  courts.  Not  only  so,  but  the  Govem- 
jnent  of  India  has  power  to  alter  the  Acts  of  Parliament 
enforcing  the  observance  of  Hindu  law  for  Hindus  and 
:d!ahommedan  law  for  Mahommedans.  Many  statutory 
modifications  have  been  made — ^notably  the  fiengal  Sati 
Regulation  (1829),  the  Indian  Slavery  Act  (1843),  the 
Caste  Disabilities  Removal  Act  (1850),  the  Hindu 
Widows*  Re-marriage  Act  (1856)  and  the  Civil  and 
Criminal  Procedure  Cod^s. 

The  chief  source  of  modem  Indian  law  is  le/gislation, 

either    by    the    British    Parliament,  or  by  the  Indian 

Legislative     Councils.     The     old  Hindu  and 

on.   MaiiojaiQg^jaii  divine  law  as  well  as  a  number 

of  older  English  statutes,  English  common  law,   and 
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Indian    customary   few  still   apply  in   their  respective 
spheres. 

One  of  the  most  noteworthy  things  in  modem 
Indian  law  is  the  codification  which  has  taken  place. 
«  -m  *■  With  the  orffanisation  of  a  judicial  system  it 
soon  became  necessary  to  organise  procedure. 
In  1781  the  British  Parliament  authorised  the  Govern- 
ment of  India  to  make  regulations  for  the  conduct  of 
courts.  In  1773  the  creation  of  the  High  Court  in 
Calcutta  had  already  necessitated  a  code  of  procedures 
This  code  was  made  on  En»-lish  models,  but  the  Act  of 
1781  enjoined  that  the  Engliifo  rules  should  be  made' 
suitable  tor  the  Indian  people.  What  the  English  did 
at  first  was-to  adopt  the  prevailing  Mussulman  practices, 
but  where  tjiese  were  unsuited  to  western  ideas  they 
were  supplanted  by  English  rules.  The  result  was  a 
confused  mixture  which  lawyers  found  difficult  to 
inteipret  and  judges  to  apply. 

In  1833  the  India  Charter  Act  was  passed.  It  pro- 
vided for  the  appointment  of  a  number  of  legal  experts, 
called  the  Indian  Lawi  Commission,  who~^  were  to 
ascertain  the  various  rules  applicable  in  the  courts  and 
in  the  law  of  British  India,  and  to  report  regarding  their 
consolidation,  and,  if  necessary,  their  amendment.  This 
Commission  was  appointed  in  1833,  Macaulay  being  the 
most  prominent  member.  It  drafted  a  Penal  Code, 
which  did  piot  become  law  till  1860.  In  the  meantime 
(in  1853)  another  Qommission  was  appointed,  which 
worked  in  England.  The  result  of  this  Commission  was 
the  passing  of  the  Penal  Code,  which  was  drafted  by  th'e 
previous  Commission,  and  two  Codes  of  Civil  and  Crimi- 
nal Procedure.  A  third  Commission,  appointed  in  1861, 
drafted  other  proposals  but  resigned  in  1870  owing  to  the 
resistance  o£Eered  ta  its  proposals  by  the  Government  of 
India.  After  this  the  work  of  codification  and  revision 
was  carried  on  in  India  under  the  Law  Member  of  the 
Governor-General's  Council. 

As  the  result  of  these  Commissions,  and  of  the 
activity  of  the  Legal  Member  of  the  Viceroy's  Council,. 
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legal  sjT^stematisation  in  India  lias  been  very  great.  Except 
in  torts,  or  civil  wrongs,  certain  branches  of  contract 
law,  family  law,  and  inheritance  (both  of  which  are 
decided  by  the  indigenous  law  and  custom,  save  as 
decided  otherwise  by  the  Succession  Act),  the  statutes 
xesulting  cover  the  whole  field  of  law.  The  greatest  of 
ihem  all  is  the  Indian  Penal  Code  (the  I.P.C.),  which 
was  drafted'  by  Macaulay.  It  is  based  on  English  crimi- 
nal law,  but  its  provisions  are  made  specially  applicable 
to  India  where  necessary.  Thus  self-defence  is  more 
widely  interpreted  in  India  because  Indians  axe  usually 
unwilling  to  use  force  in  self-defence.  Dacoity,  judicial 
■corruption,  police  torture,  kidnapping,  insults  to  relig- 
ious places,  all  these  are  treated  more  fully  than  would 
be  liecessary  in  England.  The  d^ath  penalty,  compul- 
sory in  England,  is  in  India  made  an  alternative. 

In  practically  every  branch  of  law,  save  those 
mentioned,  codification  has  taken  place.  Among  the 
various  Acts  may  be  mentioned:  The  Codes  of 
Civil  and  Criminal  Procedure  of  1861—1882  and 
1898  (Ciiminal),  and  1859  and  1882  (Civil); 
ihe  Evidence  Act  (1872),  which  codifies  the  laws 
of  evidence,  the  Limitation  Act  (1877),  the  Specific 
Belief  Act  (1877),  the  Probate  and  Administration  Act 
(1881),  the  Indian  Contract  Act  (1872),  Negotiable 
Instruments  Act  (1881)^  which  gives  the  law  regulatitig 
promissory  notes,  bills  of  exchange,  and  cheques ;  the 
Trusts  Act  (1882),  the  Transfer  of  Property  Act  (1882), 
the  Succession  Act  (1865),  the  Easements  Act  (1882), 
the  Companies  Act  (1882),  Inventions  and  Designs  Act, 
(1888),  the  War  and  Cantonments  Act  (1889),  the 
Guardians  and  Wards  Act  (1890),  the  Official  Secrets 
Act  (1904).  The  various  acts  governing  railways,  the 
post  office,  factories,  the  co-operative  credit  societies, 
electricity,  lunacy  and  provident  insurance  have  also 
heen  codified.  Some  of  these  Acts  have  met  with 
unfavourable  criticism,  but  the  process  by  ^vhii^h  they 
-were  drawn  up  admits  easily  of  amendment.    Every  year 
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amendments  are  made  to  some  of  the  Acts,  the  amend- 
ments  not  being  new  Acts  but  mainly  textual  alterations 
in  the  old  ones.  The  codification  has  certainly  been  of 
great  use  in  the  administration  of  law. 

A  considerable  amount  of  revision  of  Statute  Acts 
also  has  been  done,  both  by  codification  and  consolida- 
tion. Of  the  work  of  consolidation  an  excellent  example 
is  the  CJode  of  Criminal  Procedure  of  1898  (Act  V.  of 
1898)  which  repealed  and  replaced  eighteen  separate 
enactments  by  consolidating  them  into  a  new  Act. 

6.    Law  anp  Morality. 

We  have  already  seen  the  general  connection  between 

Political  Science,  the  Science  of  the  State,  and  Ethics, 

coniMxion     the    Science    of    MoGrality.     Both    Political 

{!aw*aiiii       Science  and  Ethics  deal  with  man  as  a  moral 

Morality.       agent  in  society.    The  State  is  the  supreme 

type  of  social  imion,  but  the  state  is  only  a  means  to 

an  end.    It  is  not  an  end  in  itself.    It    is    a    mean» 

towards    the    moral    end    of    the  perfection  of  men  in 

society.     Therefore  the  acts  of  the  state  must  have  an 

integral  connexion  with  jhe  moral  end  of  man.    Law 

is  made  by  the  state  and  enforced  by  tke  state,  but  the 

law    of    the    fitate    only  affects  part  of  manj's  life.     It 

affects  only  the  outward  acts  of  life.     Matters  of  the 

conscience  must  be  decided  by  the  conscience.    Thus  the 

^  state,  by  its  law,  punishes  breach  of  contract,  but  it 

does  not  punish  lying  as  such.     Dishonesty,  ingratitude, 

meanness,   covetousness,    anger   and   jealously   are   all 

immoral;  but  they  are  not  illegal,  except  when'  they 

lead  to  a  breach  of  law.     The  state  does  not  punish  a 

man  because  he  loses*  his  temper,  but  it  punishes  him  if 

he  assaults  or  tills  another  man  in  temper.     The  state 

does  not  punish  for  covetousness  but  it  punishes  theft 

arising  out  of  covetousness.       Thus  law  and  morality 

differ  (a)  m  their  sanction,  one  being   enforced   by  the 

etate,^     the    other    being     a     matter    of     conscience, 

(J)     in    the     type    of    action     affected,     law    dealing- 
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with  the  outward  acts    of    men,     ethics    dealing    with 
bll  the  actions  of  men;   and   (c)   in  their  definiteness. 
Law  is  thas  a  matter  of  force ;  but  morality  cannot  be 
forced.       Law,   afifain,   often  is  based  on  expediency. 
Acts  which  in  themselves  are  not  immoral  are  made 
illegal  because  it  is  expedient,  that  they  should  be  so. 
Thus    it  is  not  immoral  to  ride  a  bicycle  without .  a 
light,  but  it  is  made  illegal  because  it  is  dangerous  to 
other    x>eople.    It    is  not  immoral  for  a  trustee  to  buy 
the  estate  for  which  he  is  responsible,  proyided  the  other 
parties  are  satisfied,  but  law  prevents  such  a  contract 
because  it  opens  the  way  too. easily  to  fraud.     Thus  law 
creates  a  class  of  wrongs  which  are  not  moral  but  legal 
wrongs.     They  are  wrong  because  they  are  illegal,  not. 
because  they  are  immoral. 

The  state  is  founded  on  the  minds  of  its  citizens,  wW 
are  all  moral  agents.  The  connexion  between  them, 
therefore,  must  be  close.  A  bad  people  means  a  bad: 
et^ate  and  bad  laws.  An  unhealthy  public  opinion,  in 
modem  representative  government,  must  eventually 
mean  bad  laws.  ''The  best  state,''  as  Plato  said,  *'is 
that  which  is  nearest  in  virtue  to  the  individual.  If 
any  part  of  the  body  politic  suffers,  the  whole  body 
suffers."  Modem  political  theory,  with  the  organic  view^ 
of  the  state,  has  returned  to  the  Greek  theory.  The 
individual  has  an  inherent  connexion  with  the  state. 
The  state  therefore  must  affect  the  morality  of  indivi« 
duals  as  well'  as  the  morality  of  individuals  must  affect* 
the  state. 

The  individual  moral  life  manifests  itself  in  manifold" 
ways.  The  state  is  the  supreme  condition  of  the* 
individual  moral  life,  for  without  the  state  no  moral 
life  is  possible.  The  state  therefore  regulates  other 
organisations  in  the  common  interest.  The  state,. 
however,  has  a  direct  function  in  relation  to  morality. 
This  function  is  both  positive  and  negative.  As  a 
positive  moral  agent  the  state  makes  good  laws,  that 
IS,  laws  which  are  in  accord  with  the  best  moral  interests 
of  the  people. '  Negatively,  the  state  must  remove  bad' 
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^aws.  It  is  to  be  noted  that  what  may  be  i^  s>tate  law 
in  one  generation  becomes  a  moral  law  in  the  next,  so 
that  the  margin  between  illegal  and  immoral  is  not 
.always  clear.  Thus  when  compulsory  education  is 
introduced  into  a  country  it  is  at  &st  illegal  to  keep 
one's  child  from  school.  In  the  next  generation  what 
was  previously  a  crime  becomes  a  sin.  The  father 
feels  it  a  moral  duty  to  educate  his  children. 

Thus,  though  there  are  certain  differences  between 
'the  law  of  the  state  and  the  moral  law  they  are 
inherently  connected.  In  the  modern  world  we  do  not 
make  the  sftate  the  supreme  end,  as  did  the  Greeks.  We 
regard  it  as  the  condition  of  morality.  The  state  and 
law  continually  affect  both  public  opinion  and  actions; 
in  its  turn  law  reflects  public  opinion  and  thus  acts  as 
ihe  index  of  moral  progress. 

7.     International  Law. 

The  subject  of  International  Law  affects  us  here  only 
in  so  far  as  a  general  knowledge  of  its  principles  enables 
jt  Inter.  us  better  to  understand  the  nature  of  the 
rjlai'*"*  state.  The  subject  now  forms  a  special 
spMklrig  course  of  study,  and  its  detailed  treatment  is 
i.awf  a  matter  for  lawyers. 

We  have  seen  that  law  is  an  order  of  the  state.  The 
state  both  makes  it  and  enf^^rces  it,  but  the  law  of  a 
state  applies  only  to  the  citizen,  of  that  state.  Inter* 
nationsJ  law  thus  would  imply  an  international 
state,  if  the  word  law  has  the  meaning  that  we  have  just 
.asciibed  to  it.  An  international  .state  which  could 
enforce  international  law  would  mean  that  the  states 
that  exist  at  prestot  had  a  higher  authority  over  them. 
It  would  thus  destroy  their  sovereignty.  There  would 
then  only  be  one  state,  properly  spe&ing  (that  is,  vrith 
the  characteristic  of  sovereignty),  that  state  bein^  tlie 
international  state.  But  states  are  sovereign,  thereforei 
the  first  question  that  arises  in  connexion  with  inteniji. 
tional  law  is  whether  international  law  is  •r'eally  law  a^ 
.all.    Law,  as  we  have  seen  in  the  discussion  on    thai 
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subject,  is  the  expressed  or  implied  will  of  the  state 
concemitig'  the  citizens  of  the  state,  which  mndt  be 
obeyed  by  thoBe  citizens.  It  is  a  general  body  of  rules 
behind  which  lies  the  whole  force  of  the  community  as 
organised  in  the  state  and  goyemment.  I£  a  citizeoi 
breaks  the  rules,  he  will  be  punished ;  in  other  words,  he 
is  forced  to  obey  the  rules.  Does  any  such  force  lie  at 
the  back  of  international  law?  There  is  force,  the 
force  of  the  minds  which  made  up  these  rules,  but 
these  minds  are  not  organised  into  a  single  organ 
of  compulsion.  International  law,  to  be  real  law,  would 
require  some  international  organ  to  enforce  it.  At 
present  each  state  interprets  international  law  for  itself ; 
there  is  no  international  court  for  interpretation  of  the 
law.  States  sometimes  refer  matters  in  which  they  have 
differed  to  a  special  tribunal,  but  even  then  they  are  not 
legally  bound  to  accept  the  decision  of  the  tribunal.  Each 
state  acts  for  itself  and  even  if  it  acts  against  the 
opinion  of  the  whole  civilised  world  there  is  no  restoraint 
upon  that  state  outside  an  international  war.  No  indi- 
vidual in  a  state  can  break  the  laws  of  the  state  with 
impunity :  but  a  state  may  break  international  law  at 
will.  The  only  constraints  are  the  fear  of  the  dis- 
approbation of  other  states  and  the  risk  of  bringing  war 
on  the  state  itself. 

The  sanction  of  international  law  has  the  same  basis 
as  the  sanction  of  ordinary  law,  viz.,  the  common  will 
underlying  the  legal  principles.^  Law  does  not  consist 
merely  in  the  making  of  a  definite  code :  it  is  rather  the 
recogriition  by  the  state  of  principles  already  definitely 
existing  among  the  people ;  and  the  sanction  of  the  law, 
which  in  the  first  place  is  shown  in  the  machinery 
of  the  state,  really  is  the  common  agreement  of  the 
people.  In  a  similar  way  international  law  must  have 
at  its  root  the  mutual  agreement  of  natioiis :  its  sanction 
T^ll  depend  on  the  growth  of  a  common  will  among 
peoples,^  and  (though  it  seems  a  paradox),  when 
international  law  has  a  firm  sanctioni^  that  sanction  will 
destroy  it  as  international  law.    A  common  will  which 
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can  enforce  international  law  will  mean  the  breaking  of 
the  bounds  of  states  and  nations.  The  word  ^' interna- 
tional''  will  then  have  lost  its  meaning.  A  coniiplete 
sanction  to  law  between  nations  as  they  at  present 
exist  would  imply  the  fusion  of  states  at  present  distinct. 
Even  at  present,  in  spite  of  the  repeated  breach  of 
international  law  during  the  Great  European  War,  a 
considerable  body  of  the  recognised  principles  of 
international  law  is  observed;  none  the  less,  the 
fact  reviains  that  it  is  observed  merely  as  a  law 
of  convenience  for  individual  states:  no  obligation, 
beycnd  the  obligation  of  honour,  binds  states  to  observe 
international  law. 

International  law  is  in  this  way  half  law,  half  morality. 
Some  lawyers  regard  the  term  law  as  including  not  only 
the  definite  positive  law  of  the  state,  but  also  law  in  the 
process  of  being  made.  In  this  sense  International  Law 
is  law.  It  is  in  the  process  of  becoming  positive  law, 
but  it  can  become  law  in  the  national  sense  of  law  only 
when  it  has  the  sanction  of  a  definite  state. 

Among  the  older  writers,  such  as  Hobbes  and 
Pufendorf,  International  Law  is  not  looked  6n  as 
law.  Bentham,  Austin,  and  Professor  Holland, 
AuthoriHts.  ^poug  modem  writers,  support  the  same 
view.  The  Austinian  view  of  law  as  a  body 
of  rules  for  human  conduct,  set  and  enforced  by  a  defi- 
nite sovereign  political  authority,  does  not  admit  of  the 
recognition  of  international  law  as  law.  It  belongs  to  the 
sphere  of  positive  mcarality.  Modem  jurists,  however, 
tend  to  place  International  Law  definitely  within  the 
sphere  of  law.  Yariation  in  views  is  natural, 
because  both  the  content  of  International  Law  and  the 
development  of  international  institutions  have  altered 
considerai)ly,  especially  in  the  last  half  century,  and  are 
likely  to  develop  still  more  rap'dly  in  the  near  future. 

The  chief  reasons  adduced  by  modem  authorities  foi 
regarding  International  Law  as  law  are : — 

(a)  that  the  rules  embodied  in    International'  '  Law 
m  their  nature  not  optional  but  compulsory.    In  the 
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last  resort  they  rest  on  force,  although  that  force  is 
exercised  more  through  the  action  of  society  or  public 
opinion  than  through  a  definite  and  authorized  body. 
The  covenant  of  the  League  of  Nations  attempts  to 
create  a  definite  body  for  its  enforcement; 

(b)  that  already  its  legal  qualities  have  been  proved 
by  the  fact  that  its  rules  are  accepted  as  law?  by  states 
and  are  appealed  to  as  law  by  contestingf  parties ;  and 

{c)  that  its  rules  have  been  built  up  by  legal 
reasoning  and  are  applied  in  a  legal  manner. 

Professor  Westlake  argues  that  as  states  live  together 
in  the  civilised  world  substantially  as  men  live  together 
in  a  state,  the  difference  being  one  of  machinery,  we 
are  entitled  to  say,  not  on  the  ground  of  metaphor,  but 
on  the.  solid  ground  of  likeness  to  the  type,  tiiat  there 
is  a  society  of  states  and  a  law  of  that  society  which 
^oes  by  the  name  of  International  Law.  Perhaps  the 
aptest  description  of  the  legal  nature  of  International 
Law  is  that  given  by  Sir  Frederick  Pollock, — 
"International  Law  is  a  body  of  customs  and  observ- 
ances in  an  imperfectly  organised  society  which  have 
not  fully  acquired  the  character  of  law,  but  which  are 
on  the  way  to  become  law." 

International  Law,  as  defined  by  Wheaton,    one    of 
the  highest  authorities  on  International  Law,  is  **  those 
rules  of  conduct  which  reason  deduces  as  con- 
otunition  of  ^  sonant  to  justice    from    the    nature    of   the 
Lawr"*  '**     society  existing  among  independent  nations ; 
with  such  definitions  and  modifications  as  may 
be    established    by   general   consent."    In  more  simple 
language,  International  Law  is  the  body  of  rules  which 
civilised  states  observe  in  their  dealings  with  each  other, 
these  rule*  being    enforced  by     each    particular     state 
according  to  its   own  moral   standard   or  convenience. 
Some  states  are  as  honourable  in  their    observation    of 
the  rules   of  International  Law   as  they   expect   their 
citizens  to  be  in  obeying  state  or  municipal  law,  while 
others  observe  the  principles   only   when   it   suits   their 
own  convenience. 
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The  content   of    International    Law     may    best    be 

summarised    by    a    list    of     the    subjects    discussed, 

and     settled     at     the     Hague    Conferences  ^ 

conttnt  of     The   various   Conventions    reached    in    1907 

international  ^.^^^._^j^      For    the    pacific    settlement    of 

international  disputes.  (2)  Respecting  the 
limitation  of  the  employment  of  force  lar  the  recovery 
of  contract  debts.  (3)  Concerning  the  commencement 
of  hostilities.  (4)  Concerning  the  laws  and  customs  of 
war  on  land.  (5)  Respecting  the  rights  and  duties  of 
neutral  Powers  and  persons  in  war  on  land..  (6)  Con- 
cerning the  status  of  enemy  merchant  ships  at  the 
outbreak  of  hostilities.  (7)  Concerning  the  conversion 
of  merchant  ships  into  warships.  (8)  Concerning  the 
laying  of  automatic  submarine  contact  mines. 
(9)  Regarding  bombardment  by  naval  forces  in  time  of 
war.  (10)  For  the  adaptation  of  the  principles  of  the 
Geneva  Convention  to  maritime  war.  (11)  Regarding 
restrictions  on  the  right  of  capture  in  maritime  war. 
(12)  Regarding  the  establishment  of  an  International 
Prize  Court.  (13)  Regarding  the  right  and  duties  of 
reutral  Powers  in  maritime  war.  (14)  Prohibiting  the 
discharge  of  projectiles  from  balloons. 

Many  other  subjects  will  occur  as  time  goes  on. 
The  most  important  recent  subject  is  that  of  air 
control^  on  which  no  definite  understandings  have  yet 
been  reached. 

8.     History  of  Iin'tbenatioktal  Law.     "^ 

Lawrence,  in  his  Principles  of  International  LaWy 
gives  three  periods  in  the  development  of  international 
relations.  These  periods  cover  practjcally  the  whole 
stretch  of  history,  and,  though  one  is  divided" 
Ptriotfs.  ^^^"^  the  other  for  the  purposes  of  historical 
exposition,  the  earlier  periods  are  really  the 
bases  of  the  later  periods. 
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1.     The    first    period    stretches    from    the    earliest 

times    to    the    establishment    of    the   Bomaii    Empire. 

Amfing  the  eaxliest  peoples  of  which  history 

1.  To  tbt  tells,  there  was  practically  no  international 
iJJ"}I5JJX5i„®' regulation.  Each  country  was  hostile  to  its 
Empirt.         neighbour      and      despised     it.     War     was 

declared  without  ceremony  and  carried  on 
without  mercy.  Even  the  highly  civilised  Greeks 
regarded  theii'  neighbours  as  unworthy  of  notice  save 
for  the  purpose  of  conquest.  The  only  traces  of  any 
international  dealings  we  hav3  from  them  were  in 
maritime  trade,  for  which  a  code  grew  up  in  Rhodes. 
Greek  thought,  not  Greek  practice,  contributed  con- 
siderably io  international  development.  The  greatest 
philosophers  of  Greece,  Plato  and  Aristotle,  were 
limited  in  their  political  views  by  the  small  city  state. 
Uut  even  they,  in  places,  voice  the  idea  of  natural  law, 
which  later  developed  into  the  internationalism  or 
social  ideal  of  the  Stoics.  From  the  Stoics  the  idea 
passed  to  'Home. 

In  B/Ome,  before  the  Empire,  such  international  law 
as  existed  was  called  ius  feciale.  This  law  contained 
precepts  about  war  and  peace,  and  was  propounded  by 
a  ppecial  religio-legal  college.  The  ins  feoiale  is  of 
little  importance  in  the  development  of  what  we  now 
know  as  international  law.  The  great  CQntribution  of 
Rome  was  the  ius  gentium,  the  development  of  which 
has  already  been  noticed. 

2.     The  second  period  stretches  from  the  beginning 

of  the  Roman  Empire  to  the  Reformation.     With  the 

spread  of  Roman  power  over  the  whole  world, 

2.  From  the  as  then  conceived,  there  was  no  question  Qf 
the' Ronmn'  international  relations,  as  there  was-  only  one 

fhe  Reform.  ^*^*^:  ^^^^  after  the  fall  of  the  Roman 
atidn.  "  Empire  the  imperial  idea  continued,  and  it 
was  only  after  the  Pope  and  Emperor  each 
claimed  the  imperial  power  that  this  idea  was  shaken. 
With  the  revolt  against  the  Papal  authority  at  the 
Reformation,    the  Pope's   claims   to   world-power   were 
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lost,  and  with  the  growth  of  modem  national  states  the 
idea  of  the  temporal  supremacy  of  the  Empire  was 
killed.  With  the  decay  of  the  imperial  idea  arose  other 
influences  which  helped  the  development  of  International 
Law.  The  feudal  system,  with  its  territorial  sovereignty, 
brought  out  the  idea  of  territorial  states,  each  srtiate 
having  jurisdiction  over  citizens  residing  on  a 
definite  territory.  The  spread  of  Christian  principles 
taught  humane  ideas.  Grotius,  the  founder  of  modem 
International  Law,  was  really  instigated  to  his  work  by 
the  devastation  and  sorrow  caused  by  the  many  wars  of 
his  time.  Roman  law,  with  the  ius  gentium  and  the 
idea  of  equality  before  the  law,  also  was 'an  important 
influence.  Sch-ools  for  the  study  of  Roman  law  sprang 
up  all  over  Europe.  Lawyers  imbibed  the  principles^ 
which  later  became  the  basis  of  International  Law.  The  , 
idea,  arising  from  feudalism,  that  ihe  king  was  owner 
of  hiis  country  also  lent  itself  tQ  treatment  by  the* 
principles  of  Roman  law.  >^ 

3.     The  third  period  is  from  the  Reformation  to  the 
present  time.     The  ideas  current  in  the  common  con- 
sciousness o3E  Europe  were  systematised  dur- 
Rtformation  ^^^   ^^^®   period.       The   rise  of   independent 
to  thi  states  made  some  definite  regulation  of  their 

resen  Day.  p^iations  essential.  The  first  modem  work 
on  International  Law  was  On  the  Law  of  War 
and  Peace  by  Hugo  Grotius,  a  Dutchman.  Grotius 
enunciated  as  the  two  main  principles  of  international 
relations  that  {a)  all  states  are  equally  SQvereign  and 
independent,  and  (6)  the  jurisdiction  of  any  one  state  is 
absolute  in  the  area  belonging  to  that  state.  After 
Grotius  many  writers  took  up  the  question, '  and  now 
it  has  become  a  special  branch  of  law.  As  time  goes 
on  both  In>temational  Law  and  international  organisa- 
tions are  becoming  more  definite.  In  the  latest 
development,  the  League  of  Nations,  provision  is  made 
for  the  creation  of  a  permanent  Court  of  Justice,  which 
will  replace  the  previously  existing  Hague  Tribunals. 
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9.    The  Sources  of  International  Law. 

The.  various  sources  of  International  Law  are :  — 

1.  Boman  Law.     We  have  already  seen  how  Bomaa 
law  affected  the  various  law  systems  of  the  world.    The 

same  law  also  provided  a  basis  for  the 
Law.***"*"      settlement     of     questions     arising     between 

nations.  Nat  only  so,  but  Koman  law 
prQvided  a  positive  basis  for  International  Law  in  two 
ways :  (a)  by  the  idea  of  the  Law  of  Nations;  (6)  by  con- 
tributing the  notion  of  the  eqjiality  of  citizens  before 
the  law,  a  notion  which  was  extended  to  the  equality  of 
sovereign  states  in  International  Law. 

2.  Writers  of  authority.     These  writers,  by  showing 
wh^t  rules  natrons  actually  do  observe,  by  interpreting 

general  opinion  on  given  questions,  and  by 
ttlM."***'^      giving     definitions '   and     modifications      of 

previous  rules  based  on  general  CQnsent, 
provide  a  source  of  International  Law,  Such  writers, 
like  writers  on  municipal  law,  must  be  recognised 
authorities  on  the  subject.  Thef  greatest  name  among 
them  is  that  of  Qrotius,  whose  War  and. Peace,  1625, 
gave  the  theoretical  foundation  of  International  Law. 
Pufendorf,  in  his  Law  of  Nature  and  of  Nations  (1672) ; 
Leibnitz,  in  his  Diplomatic  Code  of  the  Law  of  Nations 
(1693-1700) ;  Bynkershoek  (1673-1743),  who  first 
dealt  with  maritime  law;  Wolf  (1679-1754)  and 
Vattel  (17141767)  are  other  important  names  in  the 
development  of  International  Law.  The  names  of  Kent^ 
Wheaton,  Manning,  Woolsey,  Westlake,  Lawrence  and 
Hall  may  be  noted  among  more  modern  writers. 
Writers  such  as  these  are  recognised  authorities  tQ 
whose  opinions  statesmen  continually  refer  as  autho- 
ritative or  final. 

3.     Treaties  of  peace  and  commerce,  alliances,  and 
conventions.    These      define     pre-existing      rules      or 

modify  them.  These  treaties,  which  may 
ito7^^^^^    ^^    signed    by    two    or    more    states,     lay 

down      the      principles       on      the      subject 
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in  question  whicli  the  various  states  agree  to  observe. 
They  may  simply  a&m  existing  nues,  or  modify 
and  explain  them.  They  may  affect  territory,  as 
the  treaties  of  Westphalia  (1648)  and  Ftrecht 
(1713),  or  the  transfer  of  sovereign  rights,  as 
the  treaty  of  Paris  (1856).  They  may  affect  commercial 
relations  or  conduct  to  be  observed  during  war  by  both 
belligerents  and  neutrals,  such  as  the  famous  Geneva 
Convention  of  1864. 

4.  The  laws  of  particular  states,  or  municipal  law. 
In  the  municipal  law   of  every  state   there   are   many 

statutes  which  affect  international  relations. 
Jiii^JUJIiJ''     Every  state  must  decide  for  itself  the  terms 

on  which  it  will  allow  a  citizen  of  another 
state  to  become  one  of  its  citizens.  This  is  known  as 
naturalization.  The  regulations  affecting  ambassadors 
whfi  represent  one  state  in  another  state,  envoys,  and 
consuls  have  all  in[temational  bearings.  Particularly 
important  are  the  rales  of  individual  states  with  regard  to 
admiralty  questions.  Admii*alty  questions  dealing*  with 
prize  cases  are  based  on  international  usage,  and  the 
decisions  of  admiralty  courts  form  a  basis  af  Inter- 
national Law. 

5.  The     adjudications     of    international     tribunals 
and  conferences.     Tribunals  or  conferences  are  some- 
times    set    up    to     decide   particular  cases. 

mtiitt  %k      These    cases    may    be    referred  to  them  by 

ioiwrStM.    ^^o^lier  state,  or  they  may  concern  only  the 

states    represented     at     the    tribunal.      The 

jdecisions  of  such  tribunals   are   more   authoritative  if 

several  states  take  part  in  them. 

6.  The    history     of     wars,     of    negotiations,     the 
circumstances    leading    'to    treaties    as    contained    in 

protocols  (drafts,  containing  the  fundamental 
war'and^***  principles),  and  manifestoes  (contaminff 
oipiomaty.    statements  of  i>olicy)  and  all     international 

transactions  are  sources  of  International  Law. 
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7.  The  written  opinions  of  eminent  lawyers  con- 
tained in  state  papers  and  diplomatic  correspondence 
in  the  Foreign  Offices  of  states.  Often 
ifdfpiom?"*  these  opinions  are  confidential,  but  with  the 
atistsand  growth  of  democracy  there  is  a  greater 
statetmtn.  tendency  to  publish  them.  Both  England.and 
the  United  States  of  America  publish  the  main  part  of 
iheir  diplomatic  papers,  and  these,  circulated  in  other 
countries,  give  a  basis  for  future  international  action. 

By  far  the  most  important  International  Conferences 
have  been  those  held  at  Hague.  The  Hague  Conferences 
have  been  called  ^Hhe  Parliament  of 
conferSSll  Mankind.'*  Those  Conferences  have  systema- 
tised  International  Law,  and  from  them  the 
Hague  Court  of  Arbitration  developed.  Much  that  the 
International  Conventions  agreed  to  and  systematised 
at  the  Hague  has  been  incorporated  in  the  municipal  law 
of  the  states  which  took  part  in  the  Conferences.  The 
€ourt  of  Arbitration  was  established  to  enable  states,  if 
they  so  wished,  to  refer  disputes  to  it,  and  since  its 
crieation  in  1899  it  has  decided  many  questions — and  the 
decisions  have  been  accepted  by  the  parties  concerned. 
From  1899  to  1912  eleven  separate  nations  had  recourse 
ta  it.  The  conference  also  attempted  to  create  aai  Inter- 
national Prize  Court  of  Appeal,  which  brought  about  a 
Conference  in  London  (1908-09)  on  Prize,  and  led 
to  the  Declaration  of  London,  concerning  blockade, 
contraband  of  war,  the  position  of  neutrals  and  compen- 
sation. The  Declaration  of  London  was  withdrawn 
(luring  the  War  by  the  British  government. 

10.     The  League  of  Nations. 

The     most     recent     development     in     international 

relations  is  the    League    of    Nations.     The    immediate 

cause  of   the   League   was   the   Great   War. 

«f'*th'**'"     Historically    the    League    is    but    a   further 

t.«agiM.         development  of  the  international  movements 

which  have  just  been  examined.     The  Great 
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War  in  several  respects  aided  the  ^owijh  of  an  inter- 
natiQnal  orgailisation.  In  the  first  place,  the  struggle 
was  *  so  biiter  and  it  caused  so  much  misery,  that  all 
nations  and  individuals  were  convinced  that  wars  should 
be  avoided,  and  that  some  effective  means  of  settling 
international  disputes  should  bfe  created.  In  the 
second  place,  the  Great  War  was  fought  largely  on  the 
principle  of  nationality.  Many  nationalities  w^re  made 
into  nations  by  the  peace  treaties,  but  some  of  these 
nationalities  required  guarantees  to  secure  immunity 
from  attiack  and  .freedom  for  development.  In  the  third 
place,  the  Central  Powers  lost  a  cons>iderable  amount  of 
territory,  and  the  partition  of  this  territory  among  -the 
many  Allies  might  have  raisec^  trouble  among  the  AUies. 
By  the  League  of  Nations  a  system  was  devised  whereby 
the  territory  lost  by  the  Central  Powers  will  be  ruled 
by  individual  nations  under  the  League  itself. 

The  Covwiant  of  the  League  of  Nations  forms  part  of 
the  Treaty  of  Peace  signed  by  the  German  delegates  on 
28th  June,  1919.  Th^  Covenant  contains  thirty-six 
articles,  with  an  annex  naming  the  original  members 
of  the  League.  The  original  members  are  the  Ally 
signatories  of  the  Peace  Treaty,  the  new  states  created 
by  it,  and  other  states  invited  to  join.  The  seat  of  the 
League  is  at  Geneva,  in  Switzerland. 

The  first  article  of  the  Covenant  lays  down  the 
conditions  of  admission  into  the  League,  and  of  with- 
drawal from  it.  The  original  membership 
Mtmbtrtiiip  consists  of  the  thirty-two  allied  and  asso- 
and  Con-  ciated  powers,  with  the  new  states  which 
•titutioii  of  signed  the  peace  treaty,  and  of  thirteen 
theLeagut.  neutral  states.  All  the  original  members 
were  to  accept  the  same  obligations.  The 
national  sovereignly  of  each  state  was  guaranteed,  but 
it  was  provided  that  no  state  could  withdraw  without 
fulfilling  all  its  international  obligations  and  obliga- 
tions under  ihe  Covenant.     The  right    of    withdrawaU, 
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subject  to  this  condition,   was  g^ranted  on  two  years*^ 
notice  being  given. 

The  Covenant  also  lays  down  that  "Any  fully  self- 
^overing  State,  Dominion,  or  Colony  may  become  a 
member  of  the  League/'  under  prescribed  conditions. 
This  article  is  looked  upon  as  establishing  what  is^ 
practically  the  independence  of  the  British  Dominions. 
It  is  at  least  a  theoretical  recognition  of  their  nation- 
hood, but  there  is  room  for  doubt  reigarding  the  scientifio 
interpretation  of  "  fully  self-governing  '*  as  applied  to  a 
'Dominion  or  Colany." 

The  Covenant  of  the  League  also  gives  an  outline  of 
the  machinery  or  organisation  which  is  to  be  establish- 
ed to  carry  out  the  purposes  of  the  League. 
Ttie^  organs  There  are  to  be  four  organs  of  the  League — 
League.         (1)  the  Assembly;   (2)  the  Council;  (3)  the- 
Secretariat-General ;  and  (4)  the    Permanent 

Court  of  Justice. 

The  Assembly  is  the  supreme  Council  of  the 
League.     It  is  composed  of  the  official  representatives- 

of  the  various  members^  of  the  League,- 
IsMmbiy.      including  the  British  Dominions    and    India- 

Each  state  is,  left  tQ  decide  how  its  represen- 
tatives  are  to  be  chosen,  and,  according  to  the  Covenant, 
members  are  not  necessarily  bound  by  the  views  .of  their 
Qwn  governments.  Ecyph  member  of  the  League  has- 
one  vote  and  may  not  have  more  than  three  representa- 
tives.  The  powers  of  the  Assembly  include  the  dis- 
cussion of  all  matters  affecting  the  League,  the  admis- 
sion (by  a  two-thirds  majority)  of  new  members  of  the 
League,  and  the  approval  of  the  appointment  of  the 
Secretary-General,  All  decisions  of  the  Assembly,  ex- 
cept in  certain  minor  matters,  must  be  unanimous.  Un- 
animity is  insisted  on  to  prevent  dissension  among 
sovereign  states  who  might  otherwise  be  forced  by  a  bare 
majority  to  act  in  a  way  repugnant  to  them.  It  is 
presumed  that  absolute  unanimity  in  the  Assembly  of 
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the  League  by  the  moral  force  of  such  unanimity  would 
compel  states  to  act  according  to  the  League's  desires. 

The  Assembly  is  a  large  body^  consisting  of  about 
150  members,  and  for  the  conduct  of  business  a  smaller 

^hi  bouM'i  ^^^y  ^*  necessary.  This  body  is  the  Council, 
■  which  consists  of  representatives  of  the  "  prin- 
cipal allied  and  associated  powers,**  with  representatives 
of  four  other  members  of  the  League,  selected  by  the 
Assembly.  With  the  approval  of  the  majority  of  the 
Assembly  the  Council  may  nominate  additional  members 
of  the  League,  whose  representatives  will  always  be 
members  of  the  Council,  and  it  also  may  increase  the 
number  of  members  of  the  League  to  be  selected  by  the 
Assembly  for  representation  on  the  Council.  The 
Council  is  competent  to  deal  with  all  matters  falling 
within  the  sphere  of  action  of  the  League  or  affecting 
the  peace  of  the  world.  A  member  of  the  League  not 
represented  in  the  Council  may  be  asked  to  send  a  re- 
presentative to  meetings  when  matters  affecting  that 
member  are  discussed.  Each  member  of  the  League 
represented  on  the  Council  has  one  vote  and  cannot  have 
more  than  one  representative.  Its  decisions,  like  those 
of  the  Assembly,  must  be  unanimous. 

The  relations  of  the  Assembly  and  Council  are  not 
clearly  defined  in  the  Covenant.  In  practice  the 
Council  wilj  prove  the  more  important  body,  as  on  it 
will  sit  the  nations^l  leaders  of  the  chief  powers  of  the 
world.  1  he  Assembly,  also,  is  too  large  for  the  efficient 
discharge  of  business,  and  in  cases  of  emergency  the 
Council  will  have  to  act  on  its  own  initiative.  The 
omission  of  detailed  constitutional  arrangements  between 
the  Council  and  Assembly  is  evidently  intended :  their 
smooth  relations  can  be  established  only  after  experi- 
ence, and  the  original  Covenant  does  not  create  con- 
stitutional difficulties  which  might  hamper  the  future 
Assemblies  and  Councils. 
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The  Secretariat-General,  the  seat  of  which  is^ 
Geneva,  consists  of  a  Secretary-General  and  such  staff 

as  may  be  required.  The  Secretary-General 
The  .  (except  the  first,  who  is  nominated  in  the 
Gtnera"**^     annex  to  the  Covenant)  is  appointed  by  the- 

Council  With  the  approval  of  the  majority  of 
the  Assembly,  and  the  staff  of  the  Secretariat-General 
is  appointed  by  the  Secretary-General  and  Council.  The 
expenses  of  the  Secretariat  are  to  be  apportioned  amongr 
the  members  of  the  League.  All  representatives  of  thr^ 
members  Qf  the  League,  and  officials  engaged  on  the 
oflScial  business  of  the  League,  enjoy  the  usual  diplo- 
matic privileges  and  immunities,  as  also  do  the  buildings 
and  property  of  the  League.  The  functions  of  tiie 
Secretariat  are  to  keep  all  records,  procure  informgltion, 
and  conduct  the  official  correspondence  of  the  League. 
Every  treaty  or  international  agreement  entered  into  by 
any  member  of  the  League  must  be  published  by  the 
Secretary- General,  otherwise  it  is  not  valid. 

The  Council  is  to  formulate  a  scheme  for  a  Perma- 
nent Court  of  Justice,  which  will  act  as  a  bench  of 
judges  to  decide  points  of  law  referred  to  it,. 
Tiii  Par-  and  will  hear  and  adjudge  upon  international 
SMirf"lf  disputes  referred  to  it.  The  detailed  scope 
'ustiM.  and  functions  of  the  Court,  and  its  relation:^ 

to  the  Hague  Tribunal  are  not  given  in  the 
Covenant.    The  Council  is  left  to  decide  in  these  matters. 

A  large  part  of    the    Covenant    ofi    the    League    of 

Nations  is  taken  up  with  measures  for  the  prevention  of 

war.     The    prevention    of    war,     indeed,     i» 

of*wi?r!*"    really  the  main  reason  for  the  existence  of  the 

League.     The  measures  are:  — 

1.  Limitation  of  armaments.  The  principle  is  re- 
cognised that  the  maintenance  of  peace  requires  the 
reduction  of  national  armaments  to  the  lowest  point 
consistent  with  national  safety  and  common  action 
necessary  for  the  enforcement  of  international  obliga- 
tions.    The  making  of  muixilions  of  war   must  also   be- 
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limited.  The  Council,  and  a  permanent  Commission,  is 
•empowered  to  advise  and  draw  up  plans  on  tliis  subject, 
these  plans  being  revised  decennially. 

2.  The  members  of  the  League  mutually  guaran> 
tee  the  territories  and  independence  of  the  existing 
members  of  the  League. 

3.  The  CoTenant  lays  down  the  principle  that  any 
war  or  threat  of  war,  whether  immediately  affecting 
the  members  of  the  League  or  not,  is  a  "matter  of 
concern  "  ta  the  whole  League,  and  that  it  is  the  duty 
of  the  League  to  take  such  steps  as  will  guarantee 
international  peace. 

4.  The  members  of  the  League  agree  not  to  go  to 
war  till  the  matter  in  dispute  has  first  been  made  subject 
to  arbitration. 

5.  The  Covenant  gives  also  an  outline  of  the 
machinery  by  which  peaceful  settlements  may  be 
effected.  The  Council,  Assembly,  and  Court  of  Justice 
all  have  a  part  in  this  machinery.  In  iSke  settlement  of 
disputes  publicity  plays  a  considerable  part.  All  points 
at  issue  are  to  be  made  public,  and  the  peoples  of  the 
various  countries  informed  regardin!g  the  dispute.  Where 
individual  states  refuse  to  abide  by  the  decision  of  the 
League,  i.e.,  where  an  "  act  of  war  "  against  the  League 
has  been  committed,  the  duty  of  recommending  coercive 
measures  is  laid  on  the  Council.  The  final  measures 
contemplated  by  the  League  are  the  use  of  the  League's 
fflrces,  but  in  cases  where  sudden  action  is  required  the 
individual  states  may  take  action. 

6.  The  League  also  lays  down  the  principle  ^hat 
no  state,  whether  a  member  of  the  League  or  not,  has  a 
right  to  disturb  the  peace  of  the  world.  Executive 
action  in  cases  of  disputes  between  states  not  members 
of  the  League  among  themselves  or  between  them  and 
members  of  the  League,  is  left  to  the  Council.  i 
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The  mandatory  system  is  the  result  of  the  War. 
Considerable  sections  of  the  defeated  countries — such  as 

Armenia,  S3nia.  Mesopotamia,  German 
ThaMaiNiat-  South  West  Africa,  and  the  German  Pacific 
orysystam.    islands    were    seized    from    the    vanquished 

states.  The  question  arose  as  to  how  they 
should  be  governed.  The  general  principles  accepted 
by  the  League  are  set  forth  in  these  words  (Article 
XXII) — "  To  those  colonies  and  territories  which  as  a 
consec^uence  of  the  late  war  have  ceased  to  be  under  the 
sovereignty  of  the  states  which  formerly  governed  them 
and  which  are  inhabited  by  peoples  not  yet  able  to  stand 
by  themselves  under  the  strenuous  conditions  of  the 
modem  world,  there  should  be  applied  the  principle  that 
the  well-being  and  development  of  such  peoples  form  a 
sacred  trust  of  civilisatiQu,  and.  that  securities  for  the 
performance  of  this  trust  should  be  embodied  in  this 
Covenant. 

''The  best  method  of  giving  practical  effect  to  this 
principle  is  that  the  tutelage  of  such  peoples  should  be 
entrusted  to  advanced  nations  who  by  reason  of  their 
resources,  their  experience,  or  their  geographical  x>osi- 
tion  can  best  imdertake  this  responsibility,  and  who  are 
willing  to  accepit  it  and  that  this  tutelage  should  be 
exercised  by'  them  as  Mandatories  on  behalf  of  the 
League. 

"  The  character  of  the  mandate  must  differ  according 
to  the  stage  of  development  of  the  people,  the  geogra- 
phical situation  of  the  territory,  its  economic  conditions, 
and  ather  similar  circumstances.'' 

The  principles  accepted  were  three: — (1)  That  none 
of  these  conquered  territories  should  be  "annexed'*  by 
any  one  power;  (2)  that  the  administration  of  these 
territories  should  exclusively  be  vested. in  the  League; 
and  (3)  that  the  League  could  delegate  its  authority  to 
one  state,  who  would  be  its  asent  or  "mandatory,"  and 
who,  if  it  did  not  perform  its  duties  acceptably,  could  be 
replaced. 
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The  constitution  of  the  League  is  made  very  flexible. 
Amendments  to  the  Covenant  are  valid  when  ratified 

by  the  members  of  the  League  whose  repre- 
Amentfmentt  sentatives  form  the  Council  of  the  League, 
^Covenant,    and  by  a  majority  of  the    members    of    the 

League  whose  representatives  compose  the 
Assembly.  If  any  member  dissents  fram^  an  amendment 
it  shall  not  be  bound  by  it,  but  in  this  case  it  must 
give  up  membership  of  the  League. 

The    Covenant    includes     other     important     clauses^ 

relating  to  existing  and  future  treaties,  and  condition* 

J    .        of  labour,  but  the  above  short  sketeh  givea 

its  main  purpose  and  the  outline  of 
its  constitution.  The  League  marks  a  distinct 
era  in  the  development  of  international  relations. 
It  puts  the  coping  stone  on  the  construction 
of  the  last  few  centuries.  It  makes  as  definite  as 
can  be  under  the  present  system  of  states  the 
various  international  institutions  of  our  time.  It  is  a 
real  attempt  to  ^anslate  into  definite  institutions  the 
underlying  forces  of  international  fellowship.  At  the 
time  of  writing,  l^owever,  the  League  is  in  a  nebulous 
state,  owing  tfi  the  defection  of  the  United  States.  The- 
League  is  largely  a  product  of  the  statesmanship  of 
President  Wilson.  Article  V.  of  the  Covenant  lays 
down  that  the  first  meeting  of  the  Assembly  and  the 
Council  shall  be  summoned  by  the  President  of  the 
United  States,  but  the  President  has  not  been  able  to 
secure  sanction  in  his  own  country  for  the  League.  At 
the  present  moment,  therefore,  it  is  dormant. 

•    11.    The  Universal  State. 

Many  present-day  thinkers  strongly  favour  the 
abolition  of  single  states  and  advocate  the  establishment 
of  an  International  or  Universal  State.  The 'idea  of  a 
universal  state  goes  back  to  Greek  philosopfey,  but  only 
in  the  modem  yorld  have  these  ideas  become  prcMninent 
as  actual  practical  issues.  There  are  mduy  indications^ 
in  the  modem  world  that  the  organisation  by  inidividual 
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states  is  breaking  dawn.  The  Great  European  Wat  in 
particular  has  shown  that  modem  national  states  are  * 
a  danger  both  to  themselves  and  humanity^  and  that 
some  means  should  be  developed  to  organise  states  on 
an  international  basis.  The  first  real  approach  towards 
a  universal  state  is  the  League  of  Nations. 
EvidenoMin  The  evidences  favouring  the  idea  of  a 
ifniversaf  *  universal  state  are  many.  We  '  may  sum 
8tat6.  them  up  thus:  — 

1.  Philosophical.  Some  philQsophers  state  that  in 
human  nature  there  are  two  tendencies,  one  papticxdar 
1.  phiioso-  dud  one  universal,  or  one  personal  and  one 
phioai.  social.  The  particular  tendency  of  man's 
nature  is  shown  in  practice  by  organisation  in  small 
groups, — ^tribes,  clans,  etc.,  while  the  universal  part  of 
his  nature  demands  manifestation  in  the  organisation 
of  mankind  as  a  whole.  Such  philosophers,  too,  point 
out  that  in  all  states  there  are  the  same  charac- 
teristics which  are  emblems  of  universal  similarities  in 
human  character.  The  nation,  though  it  may  be 
necessary  at  a  particular  stage  of  social  evolution,  is 
only  a  halting  place  on  the  road  to  a  universal  state, 
which  will  be  the  most  complete  and  perfect  embodiment 
of  the  human  spirit.  Just  as  the  particular  tendencies 
in  man  have  made  him  organise  in  groups,  the  universal 
tendencies,  which  are  stronger,  will  abolish  group 
differences  and  unite  man  in  one  body. 

2.  Historical.  History  shows  us  that  though  there 
is  no  universal  state,  there  have  been  real  attempts  in 

2  Historioai  *^^  P^*  *^   organise  mankind   as   a  whole. 
The  most  important  attempts  have  been: — 

(a)  The  Empire  of  Alexander  the  Great.  Alexander 
tried  to  unite  the  east  and  west  in  one  Empire,  but  he 
died  before  he  coidd  establish  his  Empire  cm  a  firm  basis. 
His  Empire  applied  only  to  what  was  then  regarded  as 
the  civilised  world.  The  conflict  of  ideas  between  the 
Macedonians  and  Greeks,  the  mixture  of  races,  and  the 
lack  of  general  enlightenment  prevented  lasting  fusion. 
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.  (b)  The  Bornan  Empire.  TLiC  Boiuan  Empire 
fttretched  over  the  whole  worlds  as  understood  in 
those  days.  Founded  at  first  by  conquest,  the 
Empire  w^  gradually  welded  together  by  a  common 
organisation,  local  government,  and  a  common  system 
of  law.  The  Boman  Empire  broke  up  because  of  the 
resistance  of  the  Teutons.  Boman  institutions  did  not 
harmonise  with  Teutonic  ideas.  The  Boman  Empire, 
however,  left  a  permaneoit  mark  on  the  world,  chiefly 
through  its  legal  system. 

(c)  The  Holy  Boman  Empire,  which  succeeded  the 
Boman  Empire.  The  idea  of  a  universal  state  was 
encouraged  by  the  universality  of  Christianity.  The 
Holy  Boman  Empire  broke  up  because  of  the  struggle 
between  the  Emperor  and  Pope,  and  the  development  of 
parts  of  the  Empire  into  nation  states. 
,  (d)  Napoleon  tried  to  establish  a  universal  Empire. 
Not  only  did  he.  fail  to  achieve  his  purpose,  but  he 
kindled  the  modem  fires  of  nationality,  which  culminated 
in  the  great  Eurfiti)ean  war.  His  method  was  conquest, 
the  method  by  which  the  late  German  Empire  hoped  to 
whieve  world  dominion.  Brute  force  however  has 
never  proved  a  lasting  basis  for  states. 

History  also  shflws  that  historical  development  moves 
from  smaller  groups,  such  as  Greeks  and  mediaeval 
Italiatn  City  States,  to  larger  groups,  such  as  modem 
nation  states  s^nd  empires.  At  the  present  day,  though 
the  rights  of  small  njationalities  are  to  be  respected, 
their  existence  can  be  guaranteed  only  by  a  League  of 
Natifins,  which  is  really  the  first  approach  to  an  Inter- 
national State.  The  evolution  of  history,  therefore,  it 
is  said,  is  leading  us  to  a  universal  state. 

3.  Political.  Even  with  the  various  antagonistic 
groups  or  nations  af  the  present  day  the  existence  of 

I.  Poiltioai    *^®®"ti®®.'    l^fl'gues,    and    diplomacy  generally 

'       "      *   shows    the   possibility   of   a   permanent    and 

.complete    league    which    will    lUtimately    abolish    t::e 

sovereignty    of    individual    states    and    lead    to    the 

universal  state. 
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4.  Commercial.  With  modem  means  of  oommunic«' 
ation  the  interests  of  different  nations  are  so  bound 
f  commero-  tip  with  each  other  that  self-interest  urges 
•«'•  the  abolition  of  organisations  which  lead  to 
war  and  destructign.  The  whole  economic  world  is  a 
delicately  constructed  machine  which  can  work  properly 
only  when  there  is  no  danger  of  sudden  crises  arising 
from  war  or  rumours  of  war.  With  the  growing  com- 
plexity of  eeonfimic  life,  nations  are  not  self-sufficing: 
they  are  inter-dependent,  each  one  producing  what  it  is. 
Lest  fitted  for  and  supplyi^jg  others  with  those  things 
that  they  themselves  cannot  produce. 

5.  Industrial.  The  manual  workers  of  the  various 
nations  of  the  world  ar^    gradually    recognising    their 

common  interests,  and  are  organising 
J.  induttriaL  themselves     accordingly.     Thus      there     are 

international  organisations  affecting  trade- 
unions.  Socialism  is  founded  on  an  international 
basis  and  it  has  deeply  affected  not  only  the  workers  but 
the  higher  classes.  These  international  organisations, 
it  is  pointed  out  by  many,  already  show  that  state- 
organisation  is  in  the  process  of  decomposition. 

6.  Legal.  The  legal  aspect  of  the  universal  state 
has  already  been  mentioned  in '  connexion  with  inter- 
«.  LMai.        national  law.     International  law,  though  not 

law  in  the  ordinary  sense  of  the  term,  is  law 
iu  the  mt^kin^.  Thu  common  will  to  enforce  it  like 
ordinary  law  is  gradually  being  farmed. 

7.  Moral.  This  is  seen  in  the  growing  tendency  for 
nations  to  interfere  in  the  affairs  of  other  nations,  to 
7  Moral.         protect  oppressed     i>eoples,     or    to     prevent 

wrong  (e.^.,  as  in  Armenia). 

8.  International,  social  and  cultural.  In  the  modem 
world  there  is,  it  is  pointed  out,  much  intellectual  sym- 
«.  internat-  pathy  shfiwn  between  the  peoples  of  different 
tonal.  nations,  particidarly  in  university  work, 
where  learned'  men  work  at  similar  problems  and  use 
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each  other's  results.  The  increased  study  of  social 
and  political  institutions  of  all  countries  also  leads 
to  intellectual  sympathy.  Then,  again,  there  is  the 
contact  of  what  is  known  as  ''high  society  ^'—citizens 
of  ene  country  living  as  guests  or  citizens  in  other 
countries,  or  travelling  in  ether  countries.  In  this  way 
a  coromon  understanding  of  each  other's  institutions 
and  national  characteristics  is  spread.  This  leads  to  a 
certain  cultural  community  among  mankind  that  in 
time  will  break  3own  the  intolerance  between  men 
which  at  present  makes  them  organise  in  separate  and 
often  antagonistic  groups  or  states.  In  this  connexion 
it  is  also  pointed  out  that  religion  and  language, 
as  barriers  to  inter-communication  are  also  breaking 
down.  Religion  more  and  more  •  is  tending  to  be 
separated  from  politics  and  lef^t  to  the  individual 
conscience.  Newer  states  grant  universal  toleration  in 
religion  and  old  states  are  tendingi  in  the  same  way. 
With  advancing  education,  the  citizens  of  one  country 
learn  the  languages  of  others.  Some  languages,  such  a» 
English,  are  learnt  almost  universally.  The  attempts 
to  start  a  new  language  such  as  Esperanto  as  an  inter- 
national common  language  are  indications  of  the  same 
universal  community. 

The  various  tendencies,  it  is  said,  are  indications  of 
the  formation  of  a  universal  state.  Just  as  individual 
states  are  based  on  the  minds  of  the  citizens  composing 
them,  so  the  universal  state  will  be  based  on  a  new  type 
of  mind,  gf  which  these  various  points  are  evidences. 
It  will  take  a  long  time  for  these  tendencies  to  develop 
the  homogeneity  necessary  for  international  union,  but 
that  they  will  do  so  ultimately  is  not  doubted. 

The  various  arguments  produced  to  prove  the  coming 
of  a  universal  state  seem  to  give  good  ground  for  the 
belief  that  the  present  political  system  of  the 
agfili?f the  world  is  only  temporary.  Many  arguments 
universal  have  been  voiced  against  the  idea,  but  on 
******  examination  they  prove  somewhat  illusory. 


POLITICAL  SCIENCE  229 

1;     One    argument    is    that    a  universal  state  would 
abolish  indiTidual  liberty.  A  vast  organisation,  it  is  said, 

is  not  compatible  with  the  £ree  development 
wiTi^'alLonsh  of  the  individual.  Against  this  it  may  be 
{«>•«?"**      pointed  out  that  the  universal  state  will  not 

aifect  the  ordinary  lives  of  individuals.  Its 
organisation  will  affect  only  the  most  general  interests 
of  individuals.  The  universal  state  will  not  mean 
uniformity  of  organisation.  Groups  will  still  continue 
to  be  organised  separately  within  the  world  state,  just 
as  local  government  in  modem  states  exists  with  central 
government.  The  international  state  will  look  to  only 
such  general  interests  as  universal  peace^  freedom  of 
commerce,  and  freedom  from  oppression  oi  groups  by 
groups.  The  universal  state,  moreover,  need  not 
interfere  with  matters  of  religion  and  private  association 
any  more  than  modem  advanced  democratic  states  do. 
The  individual  will  continue  to  live  his  life  as  now,  but 
his  life  will  be  guaranteed  to  him  by  the  absence  of 
wars,  provided  he  does  not  break  the  laws. 

3.  It  is  argued  that  either  the  universal  state  must 
be  a  monarchy  or  that,  if  organised,  it  will  break  up 
2.  That  it  '  *?^^^  i^^  separate  and  opposed  groups. 
will  not  There  seems  little  force  in  this  argument,  for 
'*•*'  all  modern  political  tendencies,  even  in  indivi- 

dual states,  are  away  from  monarchy.  The  rapid  spread 
of  the  federal  idea  in  state  organisation  also  points  to 
a  probable  type  of  organisation..  Federalism  is  a  system 
of  government  which  reconciles  local  claims  vrith  the 
claims  of  central  government,  and  its  popularity  in 
recent  years  points  to  its  likely  success  as  an  organis- 
ation of  a  universal  state. 

3.     It  is  impossible  to  have  a  universal  state   till  the 
various   peoples   of   the   world   have   reached    approxi- 
mately   similar    standards    ojt    development. 

''  ^kTU^not  ^'^^^    argument    is    a    most    powerful    one 

fitteii  for  it.  against  a  universal  state    in    the    immediate 

future.    But    very    few,    even    though    they 

believe  19  the  idea  and  ultimate  possibility  of  a  universal 
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state,  think  it  can  be  realised  in  a  few  years  or  eTen  in 
a  few  centuries.  Till  the  peoples  of  the  world  are 
educated  they  will  fail  to  ui^derstand  each  other,  and 
such  lack  of  understanding  will  lead  to  conflicts/  A 
universal  state  is  Ofilj  possihle  where  there  is  a  universal 
mind  uudetrlying;  it^  and  it  will  take  a  long  time  for  al) 
people  to  be  so  enlightened  as  to  give  reason  sway  over 
passion. 

Even  with  the  existence  of  unenlightened  peoples  a 
universal  organisation  is  possible,  the  less  enlightened 
for  the  time  being  under  the  guardianship  of  the 
more  enlightened.  In  the  British  Empire  there  are 
many  millions  of  ignorant  and  barbaric  peoples,  but 
their  existence  ncfed  not  prevent  the  Empire  organising 
with  other  powers  for  common  purposes. 

4.  The  universal  state  is  really  no  state.  The  very 
existence  of  a  universal  state  is   tantamount   to   saying 

4.  That  a  ^^^*  every  individual  is  so  perfect  that  he  i* 
Universal  a  law  to  himself.  This  may  be  the  ultimate 
not^reatry  social  ideal,  but  whether  it  is  possible  is  quite 
a  state  at  another  question.  Even  with  his  imperfections 
it  is  possible  to  organise  man  in  a  universal 
state,  with  law  and  government  much  the  same  as  exist 
now.  The  ultimate  moral  destiny  of  mankind  may  be 
the  moral  perfection  of  all  men,  with  perfect  social 
union,  perfect  institutions  nnd  perfect  freedom.  To  tins 
the  international  state  will  be  a  step :  it  is  a  higher 
manifestation  of  man's  nature,  but  even  witb 
imperfections  In  man  it  is  possible. 


CHAPTER  IX. 

CITIZENSHIP. 

1.    The  Meaning  of  Citizen. 

The  word  citizen  literally  means  a  resident  in  a  city, 
or  a  resident  in  a  city  who  enjoys  the  privileges  of  such 

residence.  Thus  we  speak  of  citijsens  of 
utsrai  London  or  Calcutta,  meaning  those  persons 
of  citinn,   who  reside  in  these  cities  or  exercise  the  rights 

which  membership  of  the  cities  confers.  In 
this  sense  the  word  citizen  is  equivalent  to  the  Greek  word 
polites.  which  meatit  a  member  of  a  polis  or  city.  This 
is  a  very  restricted  and  specialised  use  of  the  word. 
In  its  widest  sense  the  word  citizen  is  opposed 
to  alien.     People  residing  within  the  area  of  a  state  are 

divided  into  two  classes,  citizens  and  non- 
and'^AHens.  citizens  or  aliens.     A  citizen  of  a  state  is  one 

who  lives  in  the  state  and  is  subject  to  the 
state  in  all  matters.  Citizensi  owe  their  allegiance  to  the 
states  in  which  they  reside*.  Aliens  owe  allegiance  to 
another  state.  Aliens  must,  of  course,  obey  the  ordinary 
laws  of  the  land  in  which  they  reside,  and  these  laws 
may  also  include  regulations  which  are  made  by  treaties 
between  the  country  of  the  aliens  and  the  country  in 
which  they  reside.  Aliens  receive  the  protection  of  the 
law  for  their  person  and  property  in  the  state  they  inhabit, 
«nd  for  such  protection  they  must  obey  the  laws  even 
though  the  laws  be  different  from  those  prevailing  in 
the  state  to  which  they  owe  allegiance.  The  alien  in- 
habitant must  also,  as  a  rule,  x)ay  rates  and  taxes  accord- 
ing to  the  ordinary  methods  prevailing  in  the  state  or 
local  area,  but  aliens  do  not  receive  political  privileges. 
The  privileges  of  voting,  of  election  for  public  bodies  and 
ihe  holding  of  public  offices  are  generally  denied  tbem. 
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The  privileges  of  citizenship  broadly  may  be  divided 
into  two  classes:  (a)  general  protection  of  the  law,  and 

(b)  the  right  to  vote  in  elections,  the  right  to 
citizen  and  be  elected,  or  to  be  appointed  to  public  office — 
ffes^dent/*'*  what  may  be  called,  the  political  privileges  of 

citizenship.  In  popular  spc^ech  two  senses  of 
the  word  citizen  are  often  confused  owing  to  lack  of 
discrimination  between  these  two  classes  of  privileges. 
In  one  sense,  citizen  is  used  to  mean  all  those  who  reside 
in  a  state,  enjoy  the  protection  of  its  laws,  and  also  the 
political  privileges.  In  another  sense,  citizen  is  confined 
to  those  only  who  enjoy  ix)lrtical  privileges.  In  modern 
democracies  every  one  is  theoretically  equal  before  the 
law  but  not  every  one  is  allowed  the  privileges  of 
citizenship.  In  Britain,  for  example,  minors,  a  large 
section  of  the  female  poplulation  and  a  considerable 
number  of  the  males  have  not  the  privilege  of  the  vote. 
In  some  oth'er  countries  a  distinction  is  maide  between 
those  who  are  literate  and  those  who  are  illiterate,  as  in 
some  of  the  American  states,  where  illiterate  persons  are 
not  allowed  to  vote.  Jn  other  states  people  who  do  not 
pay  a  certain  almount  of  taxation  are  not  allowed  to  vote, 
and  in  all  states  those  who  are  of  unsound  mind  and  those 
who  are  habitually  criminal  are  excluded  from  the  poli- 
tical privileges  of  citizenship. 

Thus  a  distinction  is  sometimes  made  between 
tubject  or  resident  (the  wider  sense)  and  citizen  (the 
narrower  sense). 

There  are  two  classes  of  citizens :  (1)  citizens  by  birth 
or  natural  citizens,   and  (2)   citizens      by    adoption    or 

naturalised  citizens.  Naturalised  citizens  are 
oltizeM!*'     those  who  come  from  another  state  and  choose 

to  give  up  their  natural  citizenship  of  that 
state  and  adopt  the  citizenship  of  the  state  in  which 
they  have  come  to  reside.  The  rules  governing  natural- 
isation vary  from  state  to  state.  Generally  speaking, 
natural    citizens    Eave    superior    rights   to  naturalised 
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citizens,  l^aturalised  citizens  are  often  excluded  from 
holding  the  highest  offices  of  state.  For  example,  the 
office  of  President  of  the  United  Staters  can  be  held 
only  by  natural-born  citizens  of  the  United  States. 
The  citizen  whose  whole  traditions  belong  to  the  sta,te  may 
be  expected  to  be  a  more  loyal  member  of  the  state  than 
one  whose  birth  and  traditions  are  of  another  state. 
Accordingly,  it  is  safer  to  allow  only  the  natural-bom 
citizens  those  government  posts  which  demand  thei  greatest 
loyalty  and  patriotism  in  service. 

2.     The  Acquisition  of  Citizenship. 

Citizenship  may  be  -acquired  in  several  ways,  viz. : 

(1)  Birth,   which  usually  means  birth   within    the 
country,  but   which    may  also   be  taken   in      a 

Methods  of  wider  sense,  e.g.,  according  to  English  law  birth 
cmzenshipi.^^  an  English  ship  or  in  an  English  embassy 
is  equivalent  to  birth  in  England ; 

(2)  Marriage,    whereby   an   alien   wife*  becomes    a 
member  of  the  family  and  state  of  her  husband; 

(3)  Naturalisation. 

The  first  and  chief  mode  of  acquiring  citizenship  is  by 
birth.  There  are  no  uniform  rules  in  the  different  statej» 
in  this  matter.  Some  states,  e.g.,  Germany,  Austria- 
Hungary,  Sweden  and  Switzerland  have  adopted  the 
rule  that  descent  alone  is  the  decisive  factor.  This  is  called 
ins  sanguinis,  or  the  rule  of  blood-descent.  Accordinsr  to 
this  rule,  a  child,  whether  bom  within  the  state  or  in  a 
foreign  country,  becomes  ipso  facto  by  birth  a  citizen 
of  the  narent  state.  Other  states,  such  as  Argentina, 
have  adopted  the  ius  soli,  or  the  rule  that!  the  terri- 
tory on  which  birth  occurs  is  exclusively  the  decisive 
factor.  According  to  this  rule,  every  child  born  on  the 
territory  of  such  a  state,  whether  the  parents  be  citizens 
or  foreigners,  becomes  a  citizen  of  the  state,  whereas 
a  child  bom  abroad,  even  although  the  parents  may  be 
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cituens,  is  an  alien.  Other  states^  such  as  Great  Kritain^ 
the  TJniteii  States  and  France^  have  adopted  a  mixed 
principle.  According  to  the  law  of  Great  Britain 
and  the  United  States,  not  only  children  of  their  sub- 
jects bom  at  homie  or  abroad  (tt/^  sanguinis),  but  also 
children  of  foreign  parents  born  on  thieir  territory  (lus 
soli)  become  their  citizens.  The  French  law  considers 
the  children  of  French  citizens  bom  abroad  to  be 
French  citizens.  Children  of  foreigners  born  in  France, 
unless  within  one  year  after  attaining  majority  they 
choose  the  citizenship  of  their  parents,  are  also  regarded 
as  French  citizens. 

The  rule  of  birth-place  is  the  principle  of  Roman  law. 

Its  simplicity  is  its  chief  merit.     But  birth  alone  is  not 

•  a  fair  test.     In  the  modern  world  particularly 

oipie  of       the   place  of  birth  is    frequently    accidental. 

Birth-Diac«6.  ^    child   may   be    bom   when   its  parents   are 

touring  throughout  the  world,  and  it  is  obviously 
unjust  to  compel  that  child  to  adopt  the  nationality  of 
the  state  in  which  it  happens  to  be  bom.  It  would  be 
not  only  unjust  but  ridiculous  to  regard  the  child,  say 
of  an  English  officer  who  happens  to  be  staying  in 
Germany  with  his  wife  when  his  child  is  bom,  as  a 
German  citizen. 

The  most  equitable  rule  is  that  of  kinship  or  blood. 
Its  chief  difficulty  lies  in  the  complications  that  arise  in 
proving  the  nationality  of  the  parents.  The  English 
and  the  American  rule  is  the  old  feudal  rule  of.  the 
place  of  birth,  but  it  is  frequently  found  necessary  in 
each  case  to  modify  the  legal  rule  by  the  application  of 
oommonsense  principles. 

The  most  important  mode  of  acquiring  citizenship 
besides  birth  is  that  of  naturalisation  in  the  wider  sense 
Naturaiis-  ^^  ^^^  term.  Through  naturalisation  a 
atioffi.  person  who  is  a  foreigner  by  birth  acquiren  the 

citizenship  of  the  naturalising  state.      According  to  tEe 
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law  of  different  states  naturalisation   may   take   place 
through —  ' 

(a)  Marriage.  A  foreign  woman  mairying  a 
subject  of  a  state  becomes  thereby  ipso  facta 
naturalised ; 

(b)  Option,  Children  bom  of  foreign  parents- 
aifter  coming  of  age,  may  choose  to  be  members 
of  the  state  in  which  they  were  bom,  and  thus- 
be  naturalised ; 

(c)  Domicile.  Some  states  allow  a  foreigner  to* 
become  naturalised  by  his  taking  his  domicile  in 
their  territory; 

(d)  Appointment  as  a  government  official.  Some- 
states  let  a  foreigner  become  naturalised  ipso^ 
facto  on  appointment  as  a  government  official; 

{e)     Graiirv6  on    application^    In    aU  stages    naturalisa- 
tion may  be  procured  through  a  direct  act  on 
the  part  of  the  state  granting  citizenship  to  a 
foreigner   who   has      applied   for  it.       This   is 
naturalisation    proper;    iH   implies  the  reception* 
of   an   alien  into   the      citizenship     oi  a   state 
through   a   formal      act.       The   object   of  such- 
naturalisation    is    always    a?   foreigner    who,    if 
naturalisation,  is  granted,   becomes  a  citizen  of 
the  naturalising*  state.     The  government  which 
.  gflpants    naturalisation    may  prescribe    such  con- 
ditions as  it  likes. 
One  of  the  most  usual  conditions  is  residence  for  a  set 
period  /}{  time.     Some  states  lay  down  more  conditions^ 
«.    ^•.--.      than  others,  but  every  state  requires  the  fulfil- 
of  Natural-  ment  of   some  kind  of    conditions   respecting 
iMtion.        naturalisation.        Sometimes   naturalisation   is 
only  partial,  that  is  to  say,  while  a  naturalised  citizen^ 
may  receive  the  ordinary  benefits  of  citizenship  such  as 
protection  of  person  and  property  both  in  the  country  in 
which  he  is  naturalised  and  in  other  countries  where  his 
interests  are  looked  after  by  the  representative  of  hijr 
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^dopted  country^  at  tile'  same  time  he  may  be  excluded 
from  occupying  the  chief  posts  in  his  country  of  adop- 
iion.  Thus  in  the  United  States  the  President  and  Vice- 
President  must  be  natural-bom  citizens  of  the  United 
States.  In  France  and  Belgium  a  distinction  is  made 
.between  ordifnajy  naturalisation  and  ''  grand  "natural- 
isation. Only  by  grand  naturalisation  can  an  alien  be 
made  politically  equal  to  a  natural-born  citizen,  and  grand 
naturalisation  can  only  be  granted  when  a  specific  num- 
ber of  conditions  are  fulfilled.  Ordinary  naturalisation 
is  granted  on  easier  conditions. 

In  Great  Britain  tbere  is  a  distinction  between  natural- 
isation and  denization.  Naturalisation  is  the  result  of 
*n  Act  of  Parliament;  denization  is  conferred  by  the 
executive.  Naturalisation  in  Great  Britain  confers 
upon  an  alien  the  same  rights  asf  are  possessed  by  natural- 
bom  citizens,  whereas  ai  denizen  possesses  those  rights 
only  partially.  In  the  ordinary  affairs  of  life  there  is 
not  much  difference  between  the  two.  But  in  certain  mat- 
ters the  denizen  is  restricted,  particularly  in  public  life. 
He  cannot  be  a  member  of  the  Priw  Council  or  of  either 
House  of  Parliament,  occupy  any  high  public  office, 
or  take  a  grant  of  land  from  the  Crown. 

When^a  foreign  territory  is  incorporated  under  a  state 
sometimes  citizenship  is  conferred  wholesale  on  the  basis 
oth»r  we-  ^^  residence  on  the  newly  acquired  territory. 
thods  of  In  this  way  the  citizens  of  the  acquired  terri 
cu?zensiii?p.  *ory  become  citizens  of  a  new  state.  They  have 
a  new  allegiance  and  new  political  obligations, 
but  their  relation  to  one  another  in  private  matters  re- 
mains the  same  as  before ;  in  other  words,  their  public  law 
is  changed  and  their  private  law  remains  the  same. 
There  .aire  many  historical  examples  of  such  transfer  of 
citizenship.  Florida,  Lousiana,  Califomiia  and  Alaska 
were  all  annexed  by  the  United  States  and 
at  the  time  of  annexation  arrangements  were  made  to 
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admit  the  citizens  to  the  full  rights  and  privileges  of  the 
United  States. 

Sometimes  when  territories  are  ceded  from  one  state 
to  another  the  inhabitants  retain  their  original  eitizen- 
ship^  but  this  must  be  specially  recognised  in  the  Act 
of  Cession.  Otherwise  thd  citizens  would  become  citizens 
of  the  superior  state. 

The  results  of  citizenship  belong     partly  to  private, 
partly  to  public  law.     In  private  law,  as  a  rule,  citizens 
The  Results  ^^^  aliens  are  alike  regarded  as  both  iK)Ssess- 
of  citizen-  ing  fuU  rights.     In  the  sphere  of  public  law, 
**"**'  however,    tiie  distinction   between    the  two   is 

fully  maintained.  The  following  rights,  except  in  case 
of  special  grant,  are  confined  to  citizens — 

(a)     the     right    of     permanent    residence     in     the 

country ; 
(6)  the  right  to  the  protection  of  the  state,  even  if  the 
j  citizen  is  staying  abroad; 

(c)  the  exercise  of  the  franchise; 

(d)  the.  right  to  hold  public  offices.; 

(e)  sometimes  such  general  political  rights  as  those 
of  association,  petition  or  free  publication. 

This  does  not  mean  that  aliens  are  absolutely  excluded 
from  the  exercise  of  these  rights ;  it  means  only  that  they 
enjoy  them  on  sufferance.  Full  citizenship  implies 
membership  in  the  nation  and  complete  political  rights; 
it  is  thus  the  fullest  expression  of  the  relation  of  the 
individual  to  the  state. 

Citizenship  may  be  lost  in  various  ways  according  to 
the  laws  of  the  country  in  which  the  citizens  are  domi- 
ciled. A  woman  may  lose  her  citizenship  by 
Loss  of  marriage  with  an  alien.  Service  under  an 
Citizenship,  alien  government  may  lead  to  the  loss  of 
citizenship.  Desertion  from  military  service, 
acceptance  of  foreign  decorations,  judicial  condemna- 
tion for  certain  causes,  all  lead  to  the  loss  of  citizenship 
in  the  various  states  of  the  worlff.     A  very  usual  cause^ 


^38  ^eOhlTlCAL  SCIENCE. 

of  the  loss  4)f  citi;sexLship  is  long  continued  absence 
from  the  country  of  birth  qr  adoption.  The  laws  of 
;fieveral  states  declare  that  if  a  citizen  is  absent  for  a 
specific  period  of  years  and  does  not  declare  his  inten- 
tion to  continue  his  citizenship  it  automatically  lapses. 
The  most  common  method  of  losing  citizenship  is 
the  voluntary  resignation  of  citizenship  and  adoption  oi 
a  new  citizenshjjp.  In  this  matter,  as  in  most  others, 
ihe  laws  of  states  vary  exceedingly.  Some  states  Com^ 
pletely  deny  the  right  of  a  citizen  to  resign  his  citizen- 
•ship  under  any  circumstances.  Others  allow  the  righi 
of  resignation  under  certain  stringent  conditions. 
Others  allow  a  temporary  withdrawal  of  allegiance  sc 
long  as  tEe  person  concerned  is  residing  in  another  terri- 
tory. Several  states  refuse  the  right  to  resign  theii 
•citizenship  to  any  males  of  requisite  age  who  have  noi 
performed  military  duties. 

The  modem  tendency  in  matters  of  citizenship  is  tc 

recognise  the  right  to  adopt  a  new  citizenship   if   th< 

individual  so  wishes.       The  English  theory  used  to  b< 

that    an    Englishman    always    remains    an   Englishmai 

unless  with  the  consent  of  the  Crown  he  definitely  re 

nounces  his  allegiance.     The  consent  of  the  Crown  wai 

necessary,  otherwise,  in  the  eyes  of  the  English  law,  n( 

^ct  of  a  foreign  government  could  change  an  English* 

man's  nationality.       In   1870   the   British  Govemmen 

g&ve  up  the  old  theory  and  made  a  general  rule  thai 

any    British    sul>ject    voluntarily    na.turalised    under    | 

foreign  government  should  cease  to  be  a  British  subject 

Most  states  allow  for  a  naturalised  citizen  returning 
io  his  own  country,  i.e.,  for  the  reversal  of  naturalisation 
-they  allow  for  repatriation  after  expatriation. 

3.    Duties  of  Citizenship. 

The  state,  with  government,  exists  to  further  th( 
igenera^l  good  of  the  community.  But  the  state  an< 
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^ovenunent  are  not  something  apart  from  the  citizens 
of  the  community.  The  attitude  of  many  citizens 
seems  to  be  that  government  is  a  tyrannical  machine, 
specially  invented  for  oppression.  It  is  not;  it  is  the 
machinery  of  the  state,  which  consists  of  individuals  and 
exists  for  ihem.  In  modern  democratic  countries,  where 
the  government  is  accused  of  oppression,  mismanage- 
ment, and  so  forth,  in  all  likelihood  the  citizens  themselvels 
are  at  fault.  The  purposes  of  the  state  are  their  purposes, 
and  if  the  state  is  to  serve  its  purpose  properly  the 
citizens  must  fulfil  their  civic  duties.  The  errors  of 
government  may  be  many,  but  the  neglect  of  their  civic 
duties  by  citizens  is  much  more  marked.  Were 
the  energy  spent  in  destructive  criticism  of  government 
speoit  in  real  constructive  work,  in  the  proper  fulfil- 
m'emt  of  the  duties  of  citizenship,  citizens  would  find 
much  less  cause  to  carp  at  the  acts  of  government. 

The  chief  duty  of  each  citizen  is  obedience  to  the  law. 
If  one  citizen  disobeys  the  law,  and  is  not  punished, 
oiradienee.  ^^^^  other  citizens  may  also  disobey  the  law. 
If  all  citizens  disobey  the  law,  then  the  law  prac- 
tically does  not  exist  and  the  individuals  are  living  without 
the  benefit  of  the  state.  The  interests  of  the  state  are  the 
interests  of  the  community.  The  interests  of  the  com- 
munity are  greater  than  the  interests  of  any  one  indivi- 
dual. Laws  exist  in  order  to  further  the  interests  of  the 
community.  Obedience  to  the  laws,  therefore,  is  one 
of  the  most  necessary  things  for  securing  the  interests 
of  the  community  as  distinct  from  the  interests  of  indi- 
viduals. It  may  indeed  sometimes  appear  hard  that  an 
individual  should  be  punished  for  this  or  that  action. 
But  the  fact  remains  thlat  punishment  for  breaking  the 
laws  is  the  chief  insitrument  in  the  hands  of  the  com- 
munity for  preserving  its  own  interest,  and  individual 
interest  must  always  be  sacrificed  to  the  general  interest. 
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Another  duty  of  the  citizen  is  allegiance  to  the  state. 
Allegiance  means  that  the  individual  gives  his  whole- 
hearted service  to  the  state.  This  implies 
Aiiegianoe  many  things.  In  the>  first  place,  allegiance  to 
servioe.  the  state  implies  the  duty  of  defending  the 
state  against  danger,  if  tiie  state  is  involved 
with  another  state  in  war.  This  means  that  the  indi- 
vidual must  serve  the  state  in  the  way  most  suitable  for 
the  defence  of  the  state.  Eor  able-bodied  men  this 
service  as  a  rule  takes  the  form  of  military  service. 
The  individual  must  be  prepared  to  sacrifice  his  own  life 
for  the  state.  In  most  states  military  service  is  compul- 
sory, that  is  to  say,  each  male  citizen  when  he  reaches  a 
certain  age  is  called  upon  to  undisrgo  a  period  of  military 
training  in  order  to  fit  him  for  active  military  service 
should  necessity  arise.  If  the  individual  deserts  from 
the  army  or  refuses  to  perform  the  duties  for  which  lie 
is  called  upon,  he  may  be  either  imprisoned  or  deprived 
of  his  citizenship.  In  some  countries,  notably  .Gireat 
Britain,  the  voluntary  military  system  prevails.  There 
is  a  standing  army  in  peace  times  which  is  recruited  on 
the  voluntary  principle.  In  cases  of  emergency,  as  in 
the  Great  War,  it  may  be  found  necessary  to  introduce 
compulsory  service. 

Another  form  of  service  which  citizenshix)  implies  is 
the  support  of  the  public  officers  in  the  performance  of 
their  duty.  It  is  the  duty  of  every  citizen  to 
Support  of  support  the  police  and  legally  constituted 
ment["  authorities  in  the  suppression  of  riot  and  re- 
volution. In  fact,  in  Great  Britain  it  is  a 
legal  duty  of  every  citizen  to  support  the  authorities  in 
preserving  the  public  peace,  and  a  citizen  is  liable  to 
punishmeni^if  it  can  be  proved  that  he  deliberately  re- 
frained from  discharging  his  duty.  It  is  also  the  duty 
of  citizens  to  refrain  from  disturbing  the  public  peace, 
to  refmin  from  instigating  riots;,  sowing  sedition  or 
disturbing  people's  mind   against  the  authorities.        As 
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the  state  and  guverniueiit  ecsist  for  the.commou  good  it 
is  impossible,  to  expect  that  individuals  with  grievances 
will  not  voice  their  grievances,  but  in  voicing  their 
grievances  citizens  should  always  proceed  in  the  ordi- 
nary con'stitutional  method  which  the  law  of  the  land 
allows.  It  may  happen,  of  course,  that  ihe  existing 
type  of  governmeint  Xnay  render  it  difficult  to 
voice  grievances,  but  it  mustt  he  kept  in  raind  that 
the  destruction  of  government  by  revolution  or  rebel- 
lion always  brings  greater  evils  than  it  suppresses.  The 
most  recent  example  is .  Hussia.  Practically  everybody 
in  Russia  admitted  tha.t  the  machine  of  government  re- 
quired  remaking,  but  instead  of  remaking  it  in  an 
orderly  and  constitutional  way,  the  discontented  people 
of 'Russia  smashed  it  completely  to  pieces.  The  evils 
of  the  revolution  were  a  million  fold  more  pronounced 
than  those  existing  under  the  old  system.  TTnder  the 
old  system  of  Russia  there  was  absolute  monarchy  or 
autocracy  which,  however  inefficient  it  may  have  been, 
preserved  peace  and  order,  and  gave  security  to  person 
and  property.  Under  the  popular  or  Bolshevist  rule  a 
far  more  rigid  autocracy  was  set  up,  without  security 
to  person  or  property  and  without  ability  to  preserve 
peace  and  order. 

Allegiance  also  demands  from  the  citizexi  the  giving 
of    his    service    for    public    duties    such     as     holdinsr 
public    .office    and    recording    his    vote.       In 
Other  modem     democracies    most    citizens    above    a 

Duties.  certain  age  possess  a  vote.  Not  every  one 
caii  occupy  a  definite  public  office,  but  every  one. 
who  is  physically  able  can  vote.  It  is  a  fundamental 
duty  of  flie  citizen  in  a  modem  democratic  country  to 
record  Kis  vote  even  if  he  does  not  aspire  to  ofliee.  The 
government  rests  on  the  will  of  the  people,  and  unless 
the  people .  express  their  will  through  their  vote  then 
they  cannot  complain  if  tie  government  is  not  oon- 
clucted   according  to  their  own  desires.       The   duty  of 

Q 
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Toting  is  a  simple  and  effective  duty,  but  in  a  pioperly 
constituted  state  it  intplies  something'  more.  It  implies 
that  the  citizen  should  be  a  student  of  public  matters, 
that  he  should  acquaint  himself  with  the  problems  of 
the  day,  and  by  close  study  of  the  problems  train  him- 
self to  be  as  judicial  in  his  decisions  in  political  matters 
as  he  should  be  if  serving  on  a  jury  in  a  law  court. 

In  many  countries  in  bygone  days  '  public  duty  of 
some  sort  was  compulsory  fot-  every  citizen:  For  ex- 
ample, in  some  rural  communities  (areas  of  local  gov- 
ernment) each  citizen  was  forced  to  give  certain  days  of 
the  year  for  service  on  the  public  roads.  This  has  now 
disappeared,  but  it  has  been  replaced  by  two  things — (1) 
votling  for  public  bodies,  and  (2)  the  payment  of  taxes. 

Public  bodies  have  to  perform  certain  functions  for  the 
community  and  th^se  fuiiciions  must  be  perfonned  in 
the  best  possible  way.  Public  officers  have  to  arrange 
.  for  the  various  poiblic  works  for  which 
Payment  ^^J  a^re  elected,  and  in  order-  to  do  so 
of  Taxes,  they  must  levy  taxation.  Foi  the  cential 
government  tte  mopey  is  raised  in  various  ways, 
by  income  tax,'  customis  dutiefl<,  excise  duties  and  so  on. 
For  local  government  the  taxation  (called  rates)  is  levied 
according  to  the  requirements  of  the  local  areas.  In 
this  way  citizens  aire  abl^  to  commute  the  old  service 
that  they  had  to  perform.  A  permanent  staff  bf  officials 
and  workers  is  kept  at  thfe  public  expense  for  the  per- 
formance of  public  duties. 

^  A  little  consideration  will  show  that  if  there  were  no 
taxation  there  could  be  no  government.  The  govern- 
ment servants  must-  be  paid,  the  government  agencies 
e6ndiict^j  arid  if  the- peopfe'ffgree  that^^g^overoinent  has 
to  perform  certain  things  thJen  ^Key  must  also' •f)ifervide 
ifie  wayfe  iflind  ineans  for  the  government  to  do  so.    They 
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Of  coarse,  every  .government  tries  to  agportion  its 
taxation  among  the  people  as  fairly  as  possible.  To  tax 
one  class  at  the  expense  of  another,  or  to  tax 
one  industry  or  trade  at  'the  expense  of  another, 
would  be  grossly  unfair.  It  is  a  very  diflScult 
matter  for  government  to  apportion  its  taxation  satis- 
factorily. Everybody,  whatever  his  status  in  society, 
complains  when  he  has  to  pay  taxes,  and  the  government 
must  do  its  best  in  order  to  make  these  complaints  as 
unimportant  as  possible,  or^  on  the  other  ha^d,  ,to  prove  to 
the  complainants,  if  necessary,  that  they  have  very  little 
grounds  for  coniplaint. 

The  duties  of  government  towards  citizens  are  not  fixed. 
Some  people  (called  individualists)  think  that  govern- 
ment interference  should  be  limited  to  the  protection  of 
person  and  property.  The  opposite  school  (called 
socialists)  think  that  government  should  undertake  the 
management  of  every  branch  of  social  activity.  As 
modem  governments  rest  on  the  minds  of  the  people 
themselves  it  depends  on  the  type  of  mi^ds  at  ajiy 
particular  time  whether  the  government  is  individualistic 
or  socialistic.  Before  the  Great  War  government  did 
not  interfere  in  any  marked  degree  in  industry  a^id  com- 
merce. During  lie  Grieat  War  government  found  it 
necessary  to  interfere  in  many  ways  not  only  in  industry 
and  commerce  but  in  the  private  life  of  the  people.  The 
circumstaujces  of  the  case- justified  the  interference.  As 
soon  as  the  war  ended  the  cry  arose  among  a  large  section 
of  the  community  for  the  withdrawal  of  government 
interference;  amongst  otters,  the  extension  of  govern- 
ment interference  was  asked.  A  large  section  of 
miners  and  railway-workers  are  now  demanding^  that 
government' should  take  over  the  managrement  of  railways 
and.  the  management  of  mines.  The  future  activity  of 
goverjiment  in  this  direction  will  be  determined  hj  the 
public  interest  and  the  mind  of  the  people,,  as  'shown^at 
the  periodical  elections. 


CHAPTER  X. 

THE  CONSTITUTION  OF  THE  STATE. 
1.    Definition  and  Classipication. 

Tlie  constitution  of  the  state  may  be  defined  as  the 
fundamental  rules  which  regulate  the  distribution  of 
powers  in  the  state  or  which  determine  i^e  form 
o/^"©!!!!??-*  °^  government.  Austin,  the  law-writer,  calls  it 
tution.  *  that  which  fixes  the  structure  of  the  supreme 
government.'  Lewis,  the  well-known  English 
writer  on  Political  Science,  calls  it  'the  aiTang^ment 
and  distribution  of  the  sovereign  powers  in  the  com- 
munity, or  form  of  government.'  This  is  practically  a 
direct  reproduction  of  the  definition  of  Aristotle,  who 
says  that  the  constitution  is  the  way  in  which  citizens, 
who  are  the  component  parts  of  the  state,  are  arranged 
in  relation  to  one  another. 

The  constitution  of  a  state,  therefore,  is  that  body  of 
rules  or  laws,  written  or  unwritten,  which  determines  the 
organisation  of  government,  the  distribution  of  powers 
to  ihe  various  organs  of  government,  and  the 
general  principles  on  *which  these  powers  are  to  be 
exercised!.  Every  state  must  have  a  constitution.  H  is 
true  that  some  constitutions  may  be  more  clear  and  more 
developed  than  others ;  but  wherever  there  is  a  state  there 
must  be  certain  fundamental  rules  or  principles  govern- 
ing the  exercise  of  power  in  the  state.  Even  in  wha.t  we 
know  as  '  advanced  '  states  the  constitution  may  be 
somewhat  indefinite.  Thus  in  Great  Britain  it  is  dilficult 
to  say  what  exactly  is  the  constitution.  Nevertheless, 
the  oonstHution  exists.  It  is  impossible  to  conceive  of 
a  state  in  which  there  is  no  constitution. 


^  POLITICAL  SCIENCE.  245 

The  traditional  classification  is  written  and  unwritten 
constitutionsi.     The  distinction  between  the  written  and 
ciassifie-      the  unwritten  constitution  is  founded  on   the 
Constitut-    distinction  between  the  written  and  unwritten 
Written  and  ^^^i  or  between  statute  and  common  law.    This 
unwrfttMii   distinction,  however,  is  not  satisfactory.  An  un- 
written constitution  is  one  which  is  based  on  custom  or 
usage ;  a  written  constitution  is  onie  which  has  been  de- 
finitely enacted  in  a  single  legal  instrument.    On  examin- 
ing constitutions  of  these  two  types  we  find  that  in  \M* 
written  constitutions  a  large  number  of  customs  are  de* 
finitely  written  down,  and  that  in  written  constitutions, 
however  definite  they  may  be,  there  is  always  an  unwritten 
element,  an  element  of  custom  or  usage.    In  the  unwritten 
constitution,  a  custom,  once  written  down,  is  as  important 
as  an/  en>aicted  law.    In  a  written  constitution  the  element 
of  custom  is  as  important  as  the  constitution  which  is 
written.    The  distinction,  therefore,  between  written  and 
unwritten  constitutions  is  not  satisfactory ;  but  it  has  been 
accepted  because  of  the  difficulty  of  finding  any  other  basis 
of  classification.     The  classification  evolved  and  enacted 
is  adopted  by  some  writers,  the  evolved  constitution  being 
practically  the  same  as  the  unwritten  constitution,  and 
the  enacted  the  same  as  the  written.      Sir  Henry  Maine 
classifies  constitutions  as,  firstly,  historical  and  efvolution- 
ary,     that     is,     constitutions     which     have     developed 
gradually     according     to     historical     exiperience,     and, 
secondly,  a  priori,  that  is  *'  founded  on  speculative  as- 
sumptions remote  from  experience.''     Of  the  historical 
and  evolutionary  type  the  constitution  of  Great  Britain 
is  the  chief  example.     Of  tie  a  priori  type  the  consti- 
tutions of  France  of  the  eighteenth  century  are  examples; 
these  constitutions  were  drawn  up  according  to  certain 
pre-coneeived  ideas  of  justice. 
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The   most  satisfactory  basis   for   the  classification   of 
constitutions  has  been  given  by  Lord  tJryce  in  his  book, 
i-ord  '*  Stiidies     in     History    and    Jurisprudence." 

cSttifie-       Biyce   classifies  constitutions   as  Flexibly  and 
ation.  Rigid.     His  argument  is  as  follows:^—    '-^^  '/ 

'Constitutions,  past  and  present,  are  of  two  leading 
types.  Some  are  of  natural  growth,  made,  up  of' enact- 
ments,.understandings,  and  dustoms  Tt^hidh'have 
His  Basis.,  prictically  the  same  for6i  as  enafeliments.  They 
Sfon!*""  ^'^  largely  an  accumulation  of  traditions  and 
precedents,  and,  as  anile,  are  unsynametrical  and 
unwieldy.  Others  are  the  \^ox^c  of  conscious  art.'  Siich 
constitutions  •aire  contained  in  one  legaL  instrument,  which 
has  beeii  dratpn  tip'af  one  time  by  a  definite  body.  These 
cionstitutions  might  be  distinguished  slb  old  and  neaa 
types,  or  they  might  be  called  coTrhmon-law  constitutions 
and  Btatutdry  constitution ;  but  the  latter  description  is 
ppen  to  the  criticism,  already  given  in  connection  with 
written  and  unwritten,  constitutions. 

Bryce  himself  takes  as  the  basis  of  distinction  the  re- 
lation which  each  constitution  has  to  the  ordinary  laws 
of  the  state  and  to  the  ordinary  authority  which  passes 
these  laws.  In  some  states  the  constitution  is  subject 
to  the  same  machinery  las  the  ordinary  laws  of  the  land. 
In  such  cases  the  term  constitution  simply  means  these 
statutes  aoid  customs  of  the  country  which  determine  the 
form  of  goTemment  and  the  arrangement  of  the  political 
system.  It  is  often  difficult  in  this  case  to  say  what  is 
constitutional  and  what  is  not  constitutional.  Some 
statutes,  while  containing  definite  constitutional  matter, 
8>t  the  same  time  may  contain  much  that  is  not  consti- 
tutional, and  other  statutes  which  at  first  sipht  seem  to 
have  nothing  to  do  with  constitutional  usage,  may  in 
reality  contain  important  constitutional  matter. 

In  other  staites,  the  constitutional'  legislation  in  the 
statte  is  subject  to  a  special  process.  In  this  case  con- 
stitutional law  is  clearly  demarcated  from  ordinary  statute 
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law.  The  eonstittitioiia>l  >la^  is  passed  by  a  special 
authority  and  can  be  amended  only  by  a  special  authority, 
and,  further,  if  the  oi^dinary  law  oi  the  land  conflicts 
with  constitutio>nal  law,  the  ordinary  law  must  give  way. 

Bryee  adopts  the  terms  fieaible  and  rigid  to  describe 
the  nature  of  these  two  types  of  constitutiori.  The  one 
type  is  called  flexible  because  it  is  elastic,  and 
and'' Rigid  oan  be  bent  in  various  ways,  and  still  retain 
IjJJP****"**  iti  main  fea;tui*es.  The  other  is  called  rigid 
-'■  bedause  it  is'  definite  and  fixed.  The  flexible 
type  is  th'e  earlier  in  'dat6.  In  the  other  classifications 
mentioned,  it  is  equivalent  to  the  unwritten,  the 
evolved,  or  historicial.  In  the  modem  world  flexible  con- 
stitutions have  almost  died  out.  The  one  notable  example 
is.  the  constitution  of  the  XTnited  Kingdom.  Austria- 
Hungary  had  a  flexible  constitution  before  the  Great 
War,  but  now  that' constitution  has  disappeared.  Italy 
has  a  constitution  which  is  half  way  between  the  flexible 
and  the  rigid  types. 

The  rigid  cbnstitiition  has  taken  the  place  of  the  flexible 
constitution  over  practically  the  whole  world.  All  the 
states  of  Europe  have  adopted  it,  and  even  Great  Britain, 
the  chief  example  of  the  flexible  type,  must  adopt  it  if 
a  scheme  of  Imperial  Federation  is  carried  into  effect.  All 
the  Self -Governing  Dominions  of  Great  Britain, 
Australia,  Canada,  South  Africa  and  New  Zealand  have 
the  rigid  type  of  constitution.  Their  constitutions 
originally  emanated  from  Great  Britain  herself.  .  Thev 
are  really  Acts  of  the  Imperial  Parliament.  The  same*  is 
true  of  India,  where  the  constitution  cannot  be  amended 
or  changed  by  the  Indian  Legislature,  but  by  a  higher 
legislative  authority  of  the  King-in-Parliament — the 
legisliative  sovereign  of  the  British  Empire. 

The  well-known  writer  on  British  and!  American  consti- 
tutional practice,  De  Tocqueville,  says  '^  Technically, 
there  is  no  British  constitultion.**  This  remark  has  often 
been  quoted  carelessly  by  speakers  and  writers,  fia  if  it 
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uere  a  discredit  to  Great  Britain  to  have  no  constitution. 
What  the  statement  means  is  that  in  Great  Britain  there 
is  no  definite  constitutional  enactment  such  as  exists  in 
the  United  States  or  France.  But  that  there  is  no  consti- 
tution at  all  is  fair  from  the  truth.  Gi-eat  Britflin  has 
*a  flexible  type  of  constitution.  Both  constitu- 
tional aind  ordinary  law  can  be  enacted  and  amended  by 
the  same  legislative  process.  It  is  true  that  no  lawyer 
can  definitely  put  his  finger  on  any  enactments  or  num- 
ber of  enactments  that  can  be  said  to  form  the  British 
constitution ;  but  that  does  not  mean  that  the  constitution 
does   not  exist. 

The    British    constitution     consists     of     a     mass     of 
authorities  and  enactments  such  as    the    Greait  Charter, 

the  Bill  of  Rights,  the  Habeas  Corpus  Act«,  the 
The  Petition  of  Rights,  the  Act  of  Settlement,  the 

Conitltut.    various  Reform  Acts  (1832-1918),  the  various 
ion.  Municipal      Acts,      Local     Government     Acts 

and  various  Acts  concerning  the  organi- 
sation of  the  law  courts.  All  these  Acts  are  de- 
finitely constitutional.  There  arte  other  Acts,  such  as 
the  Scottish  TTniversities  Act,  which  though  primarily 
educational,  ecclesiastical  or  municipal  measures,  really 
contain  important  constitutional  matter.  In  addition  to 
these  enactments  there  is  a  large  number  of  customs, 
traditions  and  precedents  in  the  British  constitution. 
The  whole  system  of  cabinet  government  depends  not 
on  legislative  enactments  but  on  custom.  The  British 
constitution,  therefore,  may  be  defined,  in  the  words  of 
\A  Lord  Bryce,  as  **  A  mass  of  precedents,  carried  in  men's 
\  memories  or  recorded  in  writing,  of  dicta  of  lawyers  or 
statesmen,  of  customs,  usages,  understandings  and  beliefs 
bearing  upon  methods  of  government,  together  with  a 
certain  number  of  statutes,  some  of  them  containing  mat- 
ters of  /petty  detail,  others  related  to  private  just  as  much 
as  to  public  law,  nearly  all  of  them  presupposing  and 
mixed  up  with  precedents  and  customs,  and  all  of  t£em 
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covered  with  oi  parasitic'  growth  of  legal  decisions  ancf 
political  habits,  apa<rt  from  which  the  statutes  would  be- 
almost  unworkable,  or  at  any  rate,  quite  different  i© 
their  working  from  what  they  really  are." 

It  is,  therefore,   quite  untrue  to  say  that  there  is  no    ^ 
British  constitution.     It  is  true  that  in  Britain  there  is 
Meaning       no  difference  between  an  ordinary  statute  and 

of 

"  Unoonttit-cdnstitutional  law  as  there  is  in  America 
in*' thJ' "  °^  France.  The  word  *  unconsititutional  '' 
ff'^'W*  *  is  often  used  in  political  debates,  particularlr 
ion.  m   reterence    to    new    laws    proposed    by    the 

governments  If  these  laws  imply  new  methods  of  gov^ 
eminent,  or  aaiy  striking  departure  from  the  old  methods, 
the  word  is  used  by  opponents  of  the  proposed  law  to 
discredit  the  government.  What  is  really  meant  by 
*  unconstitutional '  is  that  the  proposal,  if  carried  intO' 
effect,  will  be  an  unusual  breach  of  a  principle  which 
has  come  to  be  regarded  as  inviolable. 

Constitutional  law  and  statute  law  differ  from  each 
other  (a)  in  content.  Statute  law  is  simply  the  law 
Constitut-  passed  by  the  legislature  in  a  state  for  the  regu- 
sSffute""  lotion  of  the  lives  of  the  citizens.  Constitutional 
Law.  law   deals    with    fundamental    principles    and 

methods  of  government,  (h)  In  the  method  of  enactment 
and  amendment.  This  distinction,  however,  is  applicable- 
only  in  those  states  which  have  a  rigid  constitution.  In 
Great  Britain  the  constitutional  law  can  be  distinguished 
from  statute  law  only  by  it«  content  or  purpose,  both 
constitution  and  statute  law  being  subject  to  the  same 
legislative  procedure.  The  King-in-Parliament,  that  is 
the  King  with  the  House  of  Lords  and  the  •House  of 
Commons,  is  the  legal  sovereign  in  the  British  constitu- 
tion! and  as  such  can  pass  a  lal?  raising  the  incom'e  ta^ 
by  one  penny  in  the  pound,  or  a  law  making  the  pro- 
foundest  constitutional  change. 

The  difference  between  sta»tute  and  constitutional  law 
in   rigid  constitutions  is   very   marked.     In   the   TTnited 
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States  of  America  the  legislature,  ibr.  ordinary  legislatiou 
i3  Congress.  For  constitutional  legislation,  howeYear^  a 
totally  ;sepjarate  macJiijotery  esiists,  a  na'achiuery  which 
makes  an  amendment  of  the  confttitution  very  difficult. 
The  constitution  of  tlie  United  States  cannot  be  amended 
without  the  consei^t  of  two-thirds  of  Congress  and  three- 
fourths  of  the  states  in  the  Federal  Union.  Very  -elaibo- 
rate  procedure  exists  for  the  proposal  of  amendn^nts;an^ 
the  adoption  of  amendments.  So  elaborate,-  ind-ee^,  is 
the  .  procedure  that  it  is  extremely  difficult  in 
the^  United  States  to  carry  through  any  amendment 
at  all.  The  same  is  true  of  the  state  ^coRS-titu- 
tions  in  the  United  States,  The  whole  >th'eo?!y  of 
the  constitutional  law  in  the  United  States  ift  tihtat-vit'  £a 
«otaething  higher,  more  fundamental v  and  more  impis^rt^ 
ant  than  the  ordinary  law  of  the  land/  aa:)d  alS'Bueh  mnnst 
not  be  interfered  with  too.  easily.  In  France  ialso  oon-. 
stitutional  amendment  is  subject  to  a  special  process;  The 
ordinary  legislature  in  France  is  the  Chaniber  of  Deputies 
and  the  Senate,  which  meet  in  Paris.  But  anv  proposed 
constitutional  amendment  must  pass  through  the  National 
Assembly,  that  is,  the  two  Housies  sitting  together  at 
Versailles,  as  well  as  through  the  two  Houses  separately. 
In  Germany  under  the  old  system  the  constitution  could 
be  amended  viery  much  in  the  same  way  as  ordinary  legis- 
lation was  passed.  It  required,  however,  a  special  number 
of  totes. 

It  is  thus  clear  that  in  Great  Britain  constitutional  and 
statute  laws  are  subject  to  the  same  process.  This  is  true 
of  all  flexible  constitutions.  In  Italv  though  the ,  con- 
«titution  is  contained  in  one  enactment,  the  ordinary 
legislature  may  amend  it.  In  all  rigid  constitutions, 
however,  there  is  a  definite  distinction  between  constitu- 
tional and  statute  law.  The  constitutions  are  made  by 
a  definite  body  distinct  from  the  ordinary  law-making 
body  and  can  be  amended  only  by  special  process  varying 
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in  difficulty  from  step  to  step,  but  always  different  from 
the  normal  law-making  prqcess. 

2.     The  Mbbits  and  Demeteiits  of  Constitutional  Types. 

Eacli  type  of  consititution  has  both  it«  merits  and  its 
demerits.  The  fact  that  each  tends  to  assimilate  some 
compar-  of  the  oharacterfstios  of  the  .other  seems  to 
•ier?t8  and  prove  that  the  best  type  o?  constitution  is  a  mix- 
Fiwfbie''  "^'^^^  of  the  flexible  and'rigid.  The  chief  merit 
and  Rigid  pf  the  flexible  constitution  is  its'  adaptability. 
Constitut-  -^^  is. alterable  without  any  difficulty  and,  there- 
fore, it  easily  meets  new  emergencpies.  The  flexible  con- 
stitution is.  thus  ypry  well  suited  to  an  advancing 
community.  It  can  be  amended  as  eerily  as  an  ordinary 
IsLW  can  be  passed.  Whei^  amendment  is  necessary  there 
is  no  unusual  .disturbance  in  the  law-raaiing  process  of 
the  country.  The  flexible  constitution  is  also  valuable 
inasnauch  as  it  is  not  subject  to  popular  passion.  It  is  not 
recognised  as  partiqi^lg-rly  sacred  by  the  people.  A  rigid 
constitutiQH,  on  tHe  other  hand,  is  often  looked  on  as  a 
sacred  repository  of  j)opular  rights,  and  as  such  in  times  of, 
popular  excitement  it  is  subject  to  popular  violence.  In 
France,  for  example^,  during  the  Revolution  the  people 
concentrated  their  paiiids  on  constitutions  a^  the  guarantees 
of  rights.  The  extraordinary  plumber  of  French' constitu- 
tions, passed  during  the  past  century  and  a  half,  prov^si, 
that  rigid  constitutions  mav  often  be  a  danger  to  national 
peace.  Since  the  Revolution  France  hag  had  many  con- 
situtions.  Each  of^  the  constoltutiona  was  actually  itK 
operation  t^v  some  time,  but,  except  for  the  present  one, 
no  one  of  them  continued  in  existence  as  much  as  twenty 
years.  Flexible  constitations  provide  an  eaay  method  of 
legal  amendment  and  legal  development.  Whereas  in 
national  crises  rigid  constitutions  may  be  completely 
shattered,  flexible  constitutions  are  so  adaptable  that  they 
easily  can  survive  political  storms.  Further,  a  flexible, 
constitution  provides  an  excellent  mirror  of  the  national 
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mind.  A  rigid  constitution  may  represent  tke  national 
mind  at  a  particular  period ;  but,  especially  if  amendment 
is  diflScult,  rigid  constitutions  do  not  move  with  the  times. 
This  is  obvious  in  the  constitution  of  the  United  States, 
where  the  rigidity  of  the  constitution  has  necessitated 
several  developments  outside  the  constitution  in  order  to 
suit  the  national  life  of  the  United  States.  The  most 
notable  extra.-constitutional  development  in  the  Unit^ed 
States  IS  the  party  system,  which  arose  in  order  to  bring 
about  co-ordination  between  the  legislative  and  execu- 
tive branclies  of  government  which  were  so  rigidly 
separated  by  the  constitution. 

The  great  merit  of  rigid  constitutions  is  their  definite- 
ness.  Being  embodied  in  a  single  document,  these  con- 
stitutions are  definite  and  certain.  Beyond  this  definite- 
ness  and  certainty,  however,  the  rigid  constitution 
frequently  is  useless.  Eigid  constitutions  very  often  lay 
down  certain  fundamental  principles  of  popular  liberty, 
}»ut  these  principles,  however  definitely  enunciated,  are  of 
little  avail  unless  they  are  accompanied  by  constitutional 
methods  by  which  they  can  be  guaranteed.  For  ex- 
ample, in  the  Belgian  constitution  there  are  fundamental 
ideas  governing  the  liberty  of  the  press  and  the  liberty 
of  speech,  but  no  method  is  laid  down  whereby  either  the 
press  or  speech  is  to  be  made  free.  In  Great  Britain, 
where  there  are  no  such,  constitutional  guarantees,  this 
liberty  is  secured  far  more  effectively  than  in  Belgium 
simply  by  the  rule  of  law.  It  is  thus  very  easy  to  ex- 
aggerate the.  value  of  rigid  constitutions  as  guarantees  of 
individual  liberty.  General  principles  of  liberty  are  apt 
to  be  enunciated  more  as  the  result  of  popular  passion  than 
as  the  reasoned  basis  of  .civic  life,  and  popular  pa^ion 
loses  its  meaning  to  the  succeeding  generation.  It  is 
absolutely  impossible  in  any  one  document,  at  one  period 
in  history  to  give  a  final  statement  or  analysis  of  the 
principles  of  the  political  life.  Eigid  constitutions 
attempt    to    do    this    but,     unless     amendment     is    ex- 
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tremely  easy,  they  attempt  to  do  what  is  impossible. 
Progress  demands  adaptabality  and  flexi'  ility,  and  such 
adaptibility  and  flexibility  can  only  be  seciii^d!  in 
countries  with  rigid  constitutions  by  a  sufticienlly 
easy  method  of  amendment.  This  method  need  not 
be  formal  amendment;  it  may  be  amendment  by 
usage  or  by  judicial  interpretation.  In  modern  democracy 
pne  of  the  qhief  characteristics  is  party  government.  Some 
writers  hold  that  rigid .  constitutians  are/  more  valuable 
til  an  fle3;ible  constitutions  because  they  are  less  subject  to 
party  feeling.  This,  however,  is  not  true.  Eigid  con-? 
stitutions  are  the  fov3us  of  national  sentiment;  they  are 
centres  of  national  discussion  and  as  such  are  more  subject 
to  party  forces  than  flexible  constitutions. 

The  flexible  constitution,  it  is  sometimes  said,  is  not 
suited  to  democracy,  because  democra^ciesi  are  suspicious 
of  what  they  cannot  understand.  Flexible  constitutions 
are  long  historic  growths  not  easily  understood  by  the 
average  man.  Rigid  constitutions  are  clear,  and  easily 
understood.  Flexible  constitutions,  therefore,  it  has  been 
said,  are  more  suited  to  an  aristocratic  type  of  govern- 
ment. This,  however,  is  a  theoretical  objection.  It  is 
questionable  whether  in  normal  times  the  masses  trouble 
about  constitutional  matters  at  all.  In  abnormal  times, 
as  we  ha«ve  seen,  the  rigid  constitution  is  in  more  danger  of 
destruction  than  the  flexible.  It  may  also  be  pointed  out 
that  the  two  most  free  countries  in  the  world,  each  of  them 
a  democracy.  Great  Britain  and  .the  United  Stages,  are 
diametrically  opposed  in  constitutional  type,  a  fact  which 
suggests  that  both  liberty  and  democracy  depend  on  otljep 
baises  than  rigid  or  flexible  constitutions. 

The  modem  tendency  in  constitutions  is  to^vards 
rigidity.  It  may  safely  be  said  that  in  a  few  years  not 
a  single  example  of  the  flexible  type  will  exist. 
^•a"j*|**J  A  rigid  constitution  is  the  enunciated  will  of  the 
constitut-  sovereign  people,  and,  as  such,  should  be  defi- 
■•"•  nife,  and  as  clear  as  human  language  can  maJce 
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it,  80  that  there  should  be  'no  dispute  or  likelihood  of 
dispute  as  to  what  tlie  constituti6ii  means.  The  consti- 
tution usually  has  three  sets  of  provisions:  — 

(1)  A  series  of  fundamental  rights,  civil  and  political. 

(2)  The    outlines     of     the     organisation,   and    the 
goveriuneni. 

(3)  Provision  for  the  amendment  of  the  cpnsticution. 
These  provisions  have  been  called  the  three  essentials 
of  a  constitution:  namely,  liberty,  government  and 
sovereignty.  But  as  these  provisions  are  fundamental, 
they  should  be  as  brief  as  possible.  Brevity  lessene  the 
chances  of  dispute  in  subsequent  generations.  More- 
over, no  one  generation  should  venture  to  lay  down  the 
final  laws  of  political  life  or  organisation.  Not  only 
should  the  constitution  be  brief,  but  it  should  be  amend- 
able without  too  much  difficulty.  In  some  of  the  state 
constitutions  in  the  United  States  not  only  do  the  con- 
stitutions contain  much. detail  (e.g.,  sumptuary  laws) 
which  properly  belongs  to  the  sphere  of  ordinary  statute 
law,  but  they  are  difficult  to  amend.  •  They  err  both  in 
their  content,  which  is  too  detailed,  and  in  their  process 
of  amendmeiit,  which  is  too  difficult. 

3.     Ceeation  and  Amendment  of  Go^^stitutions. 

The  constitution  is  the  expression  of  the  national  will 
of  a  people,  and  it  is  not  really  correct  to  say  that  a  con- 
drowth  of  '^titution,  whether  flexible  or  rigid,  is  definitely^ 
..Con-  created  at  a  given  point  in  time.    The  national 

ttitutions.  ^£j|  exists  independently  of  its  formulation  in  a 
legal  instrument :  in  other  words,  the  state  dbes  not  begin 
when  a  constitution  is  drawn  up.  From  the  point  of.  view 
of  Public  Law,  not  of  Political  Science,  we  can  say  that 
constitutions  are  created,  or  amended  in  8uch-:an4rStich  a 
way  at  such-and-such  a  time.  Prom /this  point ' of  viev 
we  can  say  that  .flexible  cpTistitufions  are  not  created  a'^ 
any  particular  point  of  history — they  grow  gradually  an 
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tkajt     rigid      constitution^     axe      definite     instruments^ 
enuncidted  at  a  particular  point  in  history. 

Rigid  constitutions  may  be  made  in  two  ways ;  — 
-  *..  ^       (1)  They    may  be    made  by  a    legislative    as- 

Motnods  of  „^«ui>i^ 
oreatifig       sembly. 

8?ifutionfc    ^'^^  They  may  be  granted  by  a  superior  govern' 
ment.  i 

Examples  of  the  first  type  are  the  constitutions  of 
the  United  States,  of  France  and  of  Germany.  In  each 
of  these  cases  constitutions  were  formulated  and  adopted 
by  special  legislative  bodies  as  the  result  of  war  or  of 
revolution.  The  first  constitutions  of  the  United  States^ 
were  really  granted  by  the  English  Government.  After 
the  War  of  Independence  the  American,  colonies  drew  up 
constitutions  for  themselves  and  for  the  Federal  Govern- 
ment. In  France  during  the  revolutionary  period 
several  constitutions  wete  drawn  up  by  special  legislative 
bodies,  or  *  constituent '  assemblies,  but  they  were  all 
short  lived.  The  present  constitution  of  France  is  the 
result  of  the  Franco-Prussian  War  of  1870.  It  was 
created  by  a  National  Assembly  elected  by  manhood 
suffrage.  In  the  French  ^onsrtitutions  a  distinetion  is  made 
between  the  constitutional  laws,  which  can  be  amended 
only  by  a  special  process,  and  brgaJnlB-  laws  which  can  be 
changed  by  the.ordinary  legislature.  The  constitution  of 
the  German  Empire,  as  it 'Wa&  before. the  Great  War,  was 
also  the  result  of  ^ars  and  revoXutiona.  After  the  Napo^ 
leonic  war  the  G^man  Confederation  was  established^ 
but  this  Confeder^iiion  went  thrpiigh  several  changes 
before  it  culminated  in  the  modern  Gei?pian  Empire.  After 
the  Franco-Prussian  war  the  German  constitution 
was  drawn  up  dhd  ratified  by  a  Parlf anient  of  the  whole 
of  Germany.  The  present  (1920)  Gerinan  constitution 
was  also  the  result  of  war.  It  was  drawn  up  by  a  con- 
frtitiient  a&semblyM(the  Watioial  Assembly)  elected  after 
the  end  6f  the  Great  War;  "     ' 
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The  British  Dominions  have  constitutions  which  were 
granted  by  the  British  Parliaments  These  constitutions, 
it  is  true,  are  only  constitutions  granted  to  subordinate 
law-making  bodies,  but  with  the  advance  of  time  these 
subordinate  law-making  bodies  are  becoming  more  and 
more  independent.  The  form  of  their  own  government 
is  determined  by  the  constitutions  which  thej^  have  re- 
ceived from  the  Imperial  Parliament. 

We  have  already  noted  that  eveji  the  historic  flexible 
X3onstitution  of  Great  Britain  is  in  danger  of  becoming 
ciroum-  ''igid.  The  future  seems  to  be  with  rigid 
stances.  constitutions.  Several  circumstances  favour 
the  Growth  the  adoption  of  rigid  constitutions.  In 
Gonstifiu-  ^^^^  ^^®*  place,  the  citizens  of  modern 
^on».  democratic  countries  desire  to  guarantee  their 

rights  by  restraining  the  powers  of  government. 
In  de  second  place,  democratic  ideas  of  self-gov- 
ernment have  taken  the  form  of  granting  constitu- 
tions to  subordinate  bodies,  in  order  both  to  guarantee 
the  rights  of  the  people  concerned  and  to  preveiit  con- 
troversy regarding  the  principles  of  government.  In  the 
tFird  place,  when  a  people  changes  its  form  of  government, 
it  naturally  desires  to  make  explicit  the  basis  of  the  new 
government.  In  the  fourth  place,  the  rapid  advance  in 
favour  of  federalism  as  a  form  of  government  has  given 
much  impetus  to  rigid  constitutions.  Federalism  is  one 
of  the  most  popular  methods  of  modem  organisation  and 
in»  a  federal  form  of  government,  it  is  absolutely  neces- 
sary definitely  to  mark  ofiE  the  spheres  of  the  central 
and  of  the  local  governments  by  a  rigid  constitution. 

Eigid  constitutions. thus  seem  likely  to  survive  at  the 
expense  of  flexible  constitutions.  For  many  years  no  new 
flexible  constitution  has  been  established,  whereas 
flexible  constitutions  have  been  replaced  by  rigid  consti- 
tutions.    No  rigid  constitution,   moreover,   is  likely  to 
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become  entirely  flexible.  The  whole  tendency  of  demo- 
cracy is  towards  the  establishment  of  constitutional  safe- 
guards through  the  means  of  rigid  constitutions. 

Obviously  no  assembly-  in  drawing  up  a  constitution 
can  foresee  all  the  circumstances  that  are  likely  to  arise 
Amend-  in  the  future.  In  the  making  of  constitutions 
CoiiSrt?tnt-  some  provision  must  be  made  for  alteration  or 
!•"«.  amendment.        In    a  flexible   constitution   the 

question  of  amendment  does  not  really  arise  because  the 
ordinary  legislature  makes,  and  can  amend,  both  con- 
stitutional and  statute  law.  In  rigid  constitutions,  special 
methods  of  amendment  aire  jprovided.  These  methods  are 
four  in  number :  — 

(1)  The  function  of  amendment  may  be  giYen  to  the 
ordinary  legislature  but  at  the  saaie  time  be  made  sub- 
ject to  a  special  process,  for  example,  a  fixed  quorum 
and  a  minimum  majority.  In  Belgium  for  the  amend- 
ment of  the  constitution  two-thirds  of  the  members  of 
each  house  must  be  present  and  a  two-thirds  majority  is 
necessary.  A  minimum  majority  only  may  be  re- 
quired, such  09  three-quarters  of  the  total  house,  as  in 
Greece.  Two-thirds  is  a  very  common  majority  required. 
Sometimes  the  legislature  is  dissolved  in  order  that  the 
opinion  of  the  people  may  be  tested  before  the  proposed 
amendment  is  carried  out.  The  idea  in  this  case  is  to 
submit  the  proposed  amendment  to  a  new  set  of  men. 
This  arrangement  of  dissolution  is  as  a  rule  combined  also 
with  the  necessity  for  tite  special  majority.  The  consti- 
tutions of  Holland.  Bele-ium,  Norway,  Porthigal,  Sweden 
and  Boumania  are  of  this  type. 

(2)  A  special  bodv  mav  be  created  for  the  amend- 
ment of  the  constitution.  TKe  most  notable  example  of 
this  is  the  United  States  where  a  Convention  is  called  to 
consider  constitutional  questions.  This  method  in 
America  is  combined  also  with  special  maiority  in  the 
leg'islature.     TVo-thirds.  of   Congress   and  thr^e-quarters- 


258  POLITICAL  8CIENCB. 

of  the  states  must  consent  to  the  adoption  of  the  constitu- 
tional amendment.  Amendment  to  the  United  States' 
constitution  may  be  proposed  either :  — 

(a)    By  two- thirds  of  the  members  of  each  house  of 
Congress;  or 

(6)  By  the  legislMuresof  two- thirds  of  the  states. 
These  may  petition  Congresis  to  call  a  Convention  to  con- 
sider the  proposed  amendment  and  this  Convention  may 
propose  the  changes.  In  either  case  the  change  proposed 
must  be  submitted  to  the  individual  states,  to  be  voted 
upon  either  by  their  legislatures  or  by  conventions  called 
in  the  states  for  the  purpose,  as  determined  by  Con- 
gress. Any  amendment  which  is  agreed  to  by  three- 
fourths  of  the  states  becomes  a  part  of  the  constitution. 

Ini  Serbia  and  Bulgaria;  amendmemts  used  to  be  twice 
passed  by  the  ordinary  legislature  and  then  submitted 
to  a  special  assembly  elected  in  the  same  way  as  the 
legislature.  This  assembly  had  the  final  decision  on 
the  amendment.  In  France  for  constitutional  amend- 
ment the  two  houses  of  the  legislature  sit  together  as  a 
constituent  assembly  at  Versailles.  The  houses  first 
decide  separately  that  amendment  to  the  constitution  is 
necessary.  The  amendment  is  adopted  by  the  Houses 
sitting  together  at  Versailles. 

It  will  thus  be  seen  that  in  some  states  a  combination  of 
both  the  first  and  second  methods  is  adopted. 

(3)  Sometimes  proposed  amendments  of^  the  constitu- 
'tions  are  submitted  to  local  authorities,  either  for  con- 
sideration or  for  approval.  This  method  is  particularly 
suitable  for  federal  staites  where,  naturally  enough,  the 
individual  states  which  compose  the  union  must  be  con- 
sulted before  the  character  of  the  union  is  altered.  This 
method  exists  in  Switzerland,  Australia  and  the  United 
States.  It  is  not,  however,  invariably  adopted  in  federal 
governments.  In  the  Argentine  Republic,  for  example. 
ai  majority  of  the  legislature,  with  a  special  convention. 
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and  in  Brazil  the  legislatiire  alone  by  a  two-thirds  major- 
ity in  three  successive  debates  can  alter  tho  constitution. 

(4)  Proposed  amendments  may  be  referred  to  the 
people.  This  is  the  most  democratic  method  of  amend- 
ment. The  theory  behind  it  is  that  a  constitution  is  a 
guarantee  of  popular  rights  and  as  such  should  not  be 
amended  without  direct  reference  to  the  people.  This 
method  exists  in  Auslralia,  in  some  of  the  states  of 
the  United  States  of  America  and  in  Switzerland. 

One  or  two  sepaa'ate  points  arise  in  connection  with  the 
amendment  of  constitution. 

(1)  Sometimes  a  constitution  does  not  make  special 
provision  for  amendment.  In  such  a  case  either  the  ordi- 
nary legislature  may  amend  it,  as  in  Italy  (The  Italian 
constitution  although  a.  definitely  enacted  instrument  is, 
according  to  Lord  Bryce's  criterion,  a  flexible  constitu- 
tion) ;  or  the  authority  which  created  the  constitution 
may  amend  it. 

(2)  Constitutions  are  amended  by  other  processes  than 
by  formal  legislation.  In  rigid  constitutions  there  is 
a  certain  amount  of  flexibility.  No  rigid  constitution 
can  exist  without  change  of  some  kind.  New  conditions 
of  life,  new  ideas  of  political  organisation  and  new  ideals 
gradually  change  the  setting  of  constitutional  laws.  Rigid 
constitutions  thus  gradually  change  by  usage  as  well  a® 
by  formal  amendment.  They  are  also  changed  by 
judicial  interpretation.  The  courts  have  to  determine 
cases  connected  with  constitutional  laiw  and  in  doing  so 
they  bend  the  law  to  suit  new  and  unforeseen  circum- 
stances. This  is  particularly  the  case  in  the  United 
States  of  America  where  the  process  of  formal  amendment 
is  extremely  difficult.  Because  of  this  the  United  States' 
courts  have  had  to  suit  the  constitutions  to  modem  con- 
ditions by  the  doctrine  of  '  implied  powers.' 


CHAPTER  XI. 

THE  FORM  OF  GOVERNMENT. 

1.     Ojlssifications  of  Plato  and  Aristotle. 

The  first  point  to  be  noted  in  the  classification  of 
the  forms  of  government  is  the  ^listinction  between  the 
Distinotion  ^^^^^  ^^^'  government.  In  many  books  the 
between  classification  of  the  forms  of  government  is 
Govern-  entitled  the  *'  fopms  of  the  state."  Strictly 
*"•"*•  speaking  all  states  are  the  same.     The  student 

must  bea'r  this  in  mind  :  the  **  form  of  state  "  is  really  the 
form  of  government.  It  is  true  that  we  might  classify 
states  accordinlg  to  the  type  of  mind  evident  in  the  state, 
or  according  to  population  or  territory.  Such  classi- 
fications, however,  would  be  of  little  value.  It  would 
not  be  helpful,  for  example,  to  ^divide  sitates  according 
to  the  size  of  their  population,  making  the  classification 
of   large,   medium   and    small. 

Many  classifications  of  the  forms  of  government  have 
been  given  by  writers  of  Political  Science.  The  most 
common  bases  are  (1)  the  number  of  people  in  whom 
the,  supreme  power  rests,  and  (2)  the  form  of  the  state 
organisation  or  government.  As  we  shall  see,  itl  is  ex-  • 
tremely  difiicult  to  find  a  satisfactory  basis  for  the 
classification  of  modern  governments.  While  certain 
general  characteristics  are  common  to  some  govern- 
ments, we  often  find  along  with  these  common  elements 
marked  dissimilaritj^  Moreover,  the  forms  of  govern- 
ment change  very  quickly,  so  that  while  a  classification 
may  be  satisfactory^  at  the  present  moment  it  may  be 
quite  unsuitable  a  generation  hence. 
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The  most   famous   of   all   classifications   of   forms   of 
constitution  or  government  is  that  given  by  Aristotle  in 
^ng  his   Politics,      Aristotle's  classification   is    not, 

CiMsiflo-  however,  an  original  classification.  He  him- 
Piato  and  self  was  a  pupil  of  Plato,  and  Plato's  classi- 
Arittotie.  fication,  though  not  so  well  known,  is  almost  of 
equal  value  and  importance.    . 

Plato's  classification  has  not  the  definiteness  of  that  of 
Aristotle.  His  views,  moreover,  are  not  consistent.  '  He 
Plato's  ^^^^  a  different  series  of  forms  in  thJe  Republic 
ciassi-  and  the  Statesman.  In  the  Republic  he  gives 
fication.  ^j^^  forms  which  are  noted  below  in  connexion 
with  the  cycles  of  political  changte.  From  the  Statesman 
may  be  extracted  a  logical  classification,  which  bears  a 
striking  similarity  to  the  later  classificaltion  of  Aristotle. 
As  Aristotle  boiTowed  from  Plato,  so  did  Plato  borrow 
from  Socrates.  According  to  Socrates  the  three  main 
forms  of  government  ane  monarchy,  aristocracy  and  demo- 
cracy. Monarchy  and  tyranny  each  is  the  government 
of  a  single  person,  but  in  monarchy,  as  contrasted  with 
tyranny,  there  is  respect  for  law.  Aristocracy  is  con- 
trasted with. plutocracy,  or  government  by  the  few  rich. 
In  aristocracy  the  capacity  to  rule  is  recognised :  in 
plutocracy  mere  wealth  is  the  test  of  rule.  Democracy 
is  the  rule  of  ignorance.  Socrates  held  that  "  only 
those  who  know  shall  rule." 

Plato  adopts  the  Socratic  criterion  of  knowledge  as 
the  supreme  test  of  goodness  in  government.  Woriking 
w-ittti  this  principle  he  gives  three  grades  of  state:  — 

1.  The  state  of  perfect  knowledge,  where  the  real 
sovereign  is  knowledge.  Tfo  such  state  exists,  but  this 
IS  the  best  state  of  all.  It  does  not  count  in  ordinary 
classifications,  but  it  is  the  ideal  state,  and  other  states 
are  to  be  judged  by  it.  Plato  seems  to  regard  this  ideal 
i?tate  sometimes  as  a  monarchy,  or  the  rule  of  an  all- 
v,is^  one,   sometimes   as  an   aristocracv,    or  the  rule  of 
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the  best  (the  original  meaning  of  aristocracy).  It  may 
best  be  termed  Ideocracy,  the  state  of  the  sovereign 
idea  or  reason. 

2.  States  where  there  is  imperfect  knowledge.  In 
such  states  laws  are  necessary,  because  of  man's  im- 
perfection, and  these  l^ws  are  obeyed. 

3.  States  where  there  is  a  lack  of  knowledge:  states 
of  ^ignorance,  where  laws  exist  and  are  not  obeyed. 

Deducting   the  first  class,   which  does  not   exist,   we 
have  two  classes  left — ^states  where  law  is    obeyed,    and 
states  where  it  is  not  obeyed.    With  this  basis,  we  also 
have  the  Socratic  basis  of  the  rule  of  one,  of  few  and 
of  many.     Thus  we  have:  — 


Kule  of  One. 


Rule  of  Few. 


Rule  of  Many. 


States  in  which 
law  is  obeyed. 


Monarchy. 


Aristocracy. 


States  in  which 
law  is  not  obeyed. 


Tyranny. 


Oligarchy. 


Moderate  Democracy.       Extreme  Democracy. 


Plato  classifies  these  also  in  order  of  merit.  Mon- 
archy is  best :  tyranny  is  worst.  Aristocracy  and 
oligarchy  are  intermediate.  Democracy  in  states  in  which 
law  is  observed  is  the  worse  type;  but  in  non-law  staites 
it  is  the  bettier.  It  is  the  weakest  for  virtue  and  also 
the  weajkest  for  vice. 

Aristotle's  classification  likewise  adopts  a  double  basis. 
The  first  is  that  of  Normal  and  Perverted.     The  criterion 
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in    this  ,  case    is    the    end    of      the    state.    As  a  moral 
Aristotle's    entity^   the   state  pursues,   or  should  pursue, 

ftfpm**"  *^®  «^^  li*«-  Therefore  every  state  which 
pursues  the  end  of  tlie  good,  life  is  a  Normal  or 
True  State.  States  which  do  not  pursue  this  end  are 
Perverted.  Thus  Normal,  or  True,  and  Perverted  is  the 
first  basis.  The  second  is  the  basis  of  number,  as  in 
Plato's  classification,  or  the  constitution,  which  deter- 
^lines  the  government.     Thus  we  have:  — 


Form  of 
constitution. 


Rule  of  One. 


B-ule  of  Few. 


Rule  oi  Many. 


Normal  forms,  in 
which  the  rulers 

unselfishly  seek  the 
conunon  welfare. 


Monarchy. 


Aristocracy. 


PoUty. 


Perverted  forms, 
in  which  the  rulers 
seek  their  own 
•     welfare. 


-i*. 


Tyranny. 


Oligarchy. 


Democracy. 


**  Polity  "   is  a   Greek   word   used   to   designate   this, 
Iparticular  type  of  government  given  by  Aristotle.     Its 
nearest  modem  equivalent  is  constitutional  democracy. 
It  is  the  unselfish  rule  of  the  many  for  the  common 
welfare. 

Aristotle's  classificatfion  is  thus  founded  on  (a)  the  end 
of  the  state,  and  (b)  the  constitution,  or  number  of 
persons  who  actually  hold  power.  It  is  important  to 
remember  the  first  of  these  bases,  because  many  critics 
have  rejected  Aristotle's  classification  on  the  ground  that 
it  is  based  purely  on  number  or  quantity,  as  distinct  from 
quality.  Obviously,  however,  Arisilotle  accepted  number 
only  aar  a  secondary  standard.     His  chief  standard  for 
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the  definition  of  all  things  was  the  end,  hence  (his  dis- 
tinction of  noimal  and  perverted,  which  is  a  distinction 
of  quality. 

Aristotle's  classification  may  be  called  the  fundamental 
classification  of  the  forms  of  government.  The  classifica- 
tion is  not  sufficient  for  modem  forms  of  government, 
but  it  has  provided  the,  historical  basis  of  practically  all 
classifioattions  made  hitherto.  Even  in  modern  classifica- 
tion the  general  ideas  of  Aristotle  are  frequently  adopted. 

In  addition  to  their  classifications  of  government,  both 

Plato    and    Aristotle,     give    what    in     tiheir    opinions 

cyoitt        ^^^     ^®     cycles     of  politicai  change.    Plato's 

of  cycle  starts  from  the  highest  form.     Ideocracy, 

Chaw/      ^^^     form     which     is     the    resfult       of       the 

piato*s       highest  type  of   mind.     Plato  classified   states 

according   to   the  qualities  of   mind  shown   in 

them,  and  his  cycle  of  political  change  follows  the  same 

procedure.     The  highest  type  of  state  is  that  which  has 

the  highest  type  of  mind  as  its  basis,  that  is,  the  state 

where  reason   is   supreme.       The   constitution   resulting 

from  this  is  Monarchy  or  Aristocracy,  or,  preferably,  in 

the  Platonic  language,  Ideocracy,  the  rule  of  the  idea  or 

reason.     Ideocracy  degenerates  in  time  into  the  type  of 

state    where     spirit    replaces      reason.     This     type    of 

government  is  known  by  Timocracy.     Timocracy  means, 

government  by  the  principle  of  honour  or  spiritedness.    It 

is  a  military  tyi>e  of  state.     In  the  Timocratic  state  there 

are   still  elements  of   reason,    but   it  also  contains   the 

element  of  desire,  because  of  private  property.     Private 

propertiy  leads  to  money-making  and  in  time  Timocracy 

gives    way    to    Oligarchy.      In    Oligarchy    the    wealthy 

classes  rule.     Gradually  the  people  revolt  against  wealth 

and  the  oppression  which  wealth  brings.     This  leads  to 

Democracy.       In    Democracy   the    ordinary   man-in- the- 

street  is  the  characteristic  type.     It  is  the  negation  of 

order  and  freedom.    There  is  no  justice  in  Democracy,  and 

no  unity.     Gradually  Democracy  passes  into  the  hands  of 
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demagogues,  and  ultimately  the  most  powerful  dema^ 
gogne  seizes  the  reins  of  government  and  becomes  sole 
ruler.  This  form  of  government,  tyranny,  is  the  worst 
type  possible. 

According  to  Aristotle,  the  cycle  of  political  change 
starts  from  monarchy.  The  first  governments,  he  con- 
siders, were  monarchical.  In  early  communities 
cycle**'*'*  ^®^  ^^  outstanding  virtue  were  created  kings. 
Gradually  other  persons  of  virtue  and  merit 
arose  and  tried  to  have  a  share  in  political  power. 
This  led  to   aristocracy.       By   the   deterioration  of  the  ^ 

ruling  class,  aristocracy  passed  into  oligarchy ;  from  •  « 
oligarchy  the  form  of  government  changed  into  tyranny,  y^ 
and  from  tpranny  the  change  was  to  democracy.  Arisitotle's 
theory  of  political  change  ias  based  on  the  end  of 
the  government,  just  as  was  his  classification  of  states. 
Plato's  theory  of  political  change  is  founded  on  the 
type  of  mind  prevailing  in  the  state. 

2.     Other  Classifications. 

Many  other  attempts  at  the  classification  of  the  forms 
of  government  have  been  made  by  political  theorists  of 

all  ages.     Machiavelli,  the  Italian  writer,  who 
other  Class- ^nds  the  mediapval  era  and  heralds  the  modern, 

adopts  the  Aristotelian  classification,  and  add$ 
the  mixed  form  of  government,  which,  he  says,  is  the  best. 
The  mixed  form  is  given  by  both  Cicero  aaid  Polybius. 
Machiavelli     is     mainly     concerned     with     monarchies 
and   democracies :  different  circumstances,   according  to 
him,  require  different  formsi  of  governmental  organisat- 
ion.    John  Bodin,  the  first  comprehensive  oolitical  phil- 
osopher of  modern  times,  bases  his  classification  solely 
on  the  number  of  men  in  whose  hands  sovereignty  rests. 
When  the  sovereign  power  is  in  the  hands  of  an  indivi- 
dual,  the  state  is  monarchic;   when  the  sovereignty  is 
in  the^  hands  of  less  than  a  majority  of  the  citizens,  the 
state  is  aristocratic:  and  when  sovereignty  rests  in  the 
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majority,  it  is  democratic.  Monarchy,  again,  is  classi- 
fied by  Bodin  into  three  species — («)  Despotism,  in  which 
the  monarch,  like  the  ancient  patriarch,  rules  his  subjects 
as  the  jxsber  famitias  rules  his  slaves;  (6)  Royal  Mon- 
archy, in  which  the  subjects  are  secure  in  their  rights 
oi  person  and  property,  while  the  monarch,  respecting- 
the  laws  of  God  and  of  nature,  receives  willing  obedience 
to  the  law  he  himself  establishes;  and  (c)  Tyranny, 
in  which  the  prince,  spurring  the  laws  of  nature  and  of 
nations,  abuses  his  subjects  according  to  his;  caprice.  Of 
these  three  species,  Bodin  regards  Royal  Monarchy 
— if  the  matter  of  succession  is  firmly  fixed  on  the 
principle  of  heredity,  primogeniture  and  the  exclusion  of 
the  female  line — as  the  best  form  of  state  or  government. 
Thomas  Hobbes  is  a  close  follower  of  Bodin  and  adopts 
Bodin's  classification  unreservedly.  John  Locke  gives 
a  new  classification:  according  to  him  **  the  form  of 
government  depends  upon  the  placing  the  supreme 
power,  which  is  the  learislative."  T\Tien  the  **  natural  " 
men  first  unite  by  compact  into  political  society,  the 
whole  power  of  the  community  resides  naturally  in  the 
majority.  If  this  majority  exercises  that  power  in 
making  laws  for  the  community  from  time  to  time,  and 
in  executing  those  laws  by  officers  of  their  own  appoint- 
ing, then  the  form  of  government  is  a  perfect  democracy ; 
if  the  power  of  making  laws  is  put  into  the  hands  of  a 
few  select  men,  and  their  heirs-  or  successors,  it  is  an 
oligarchy;  if  it  is  out  into  the  hand  of  one  man,  it  is 
a     monarchy.  Locke     is     careful     to     point     out 

that  there  can  be  forms  of  government,  but  not  forms  of 
state.  Montesquieu,  the  great  French  writer,  classifies 
governments  into  (1)  Republics,  with  their  two  varieties 
of  democracy  and  aristocracy,  (2)  Monarchies  (of  the 
West),  and  (3)  Despotisms  (of  the  East).  Each  form 
has  its  peculiar  principle — of  democracy,  public  service:  | 
of  aristocracy,  moderation;  of  monarchy,  honour;  of 
despotism,   fear.     The  duration   of  any  of  these  forms 
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depends  upon  the  persistence  in  a  given  society  of  that 
paarticnlar  spirit  which  is  characteristic  of  the  form. 
According  to  E<)usseau9  the  famous  contemporary  of 
Montesquieu^  a  government  is  called  a  democracy,  an 
aristocracy,  or  a  monarchy,  according  as  it  is  conducted 
by  a  majority  or  a  minority  of  the  people  or  by  a  single 
mag^istrate.  There  are,  again,  three  forms  of  aristocracy 
—natural,  elective  and  hereditary — of  which  the  elective 
iristocracy  is  the  best,  and  the  hereditary  one  is  the 
worst.  Rousseau  also  allows  for  the  existence  of  the 
•*  mixed"  form  of  government,  in  which  the  various 
elements  are  combined. 

Bluntschli  accepts  Aristotle's  classification  as  funda- 
mental, but  he  considers  that  a  fourth  form  is  necessary. 
Thi-s  fourth  form  ia  Theocracy.  Its  perversion  Bluntschli 
calls  Idolocracy.  There  is  no  real  necessity  for 
this  additional  form  of  govemmeit.  It  is  useful, 
indeed,  to  have  the  term  theocracy  to  describe  that  form 
of  government  in  which  the  ruler  is  supposed  to  interpret 
.  the  will  of  God  or  in  which  God  himseW  is  actually  sup- 
posed to  rule,  but  theocracies  can  be  classified  under 
either  monarchy,  aristocracy  or  democracy.  The  modem 
Political  Scientist  is  not  concerned  with  the  intervention 
of  God  in  politics.  His  duty  is  to  decide  where  in 
the  last  resort  the  supreme  power  in  the  government  lies, 
and  that  supreme  power,  so  far  as  hel  knows,  must  always 
lie  in  either  one  person  or  a  number  of  peirsons. 

The  German  writer,  von  Mohl,  tries  to  classify  states 
on  a  historical  basis.  His  classification  is  (1)  patriarchal 
states;  (2)  theocracies;  (f3)  patrimonial  states  (in  which 
sovereignty  and  the  ownership  of  the  land  both  belonged 
to  the  ruler) ;  (4)  classic  states,'  such  as  those  of  Greece 
and  Rome;  (5)  legal  states;  (6)  despotic  states.  Von 
Mohl  j^ives  other  types  in  addition  to  these  and  sub- 
divides classic  states  into  Monarchy,  Aristocracy  and 
Democracy.        His  classification  is   based   on   no  single 
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principle  and  it  makes  no  attempt  to  distmoxiish  the 
^tate  from  government. 

Many  other  classifications  have  been  given,  particul- 
arly by  German  writers  of  Ifeist  century.  But  not  one 
.^^  of  them  gives  a  satisfactory  oasis  on  which  tie 

"Mixed        classify     modern    governments.       Before    proi 

*^**"  ceeding  to  the  classification  of  modern   forma 

of  government,  we  may  first  dismiss  the  eomnioD 
form  of  state  called  "  mixed  state/'  In  addition  to 
monarchy,  aristocracy  and  democracy,  Aristotle  himself 
speaks  of  this  mixed  type.  The  Stoics  considered  the 
mixed  type  as  a  good  type  of  state,  and  Cicero  and 
Poilybius  both  speak  of  the  Roman  state  as  a  mixed  form, 
composed  of  monarchic,  aristocratic  and  democratic 
elememts.  There  is  really  no  such  form  of  state.  Th^ 
mixture  of  monarchy,  aristocracy  and  democracy  does 
not  make  a  mixed  state.  The  state  is  sovereign  and 
cannot  be  mixed.  The  form  of  government,  however, 
mav  contain  elements  of  monarchy,  aristocracy  and 
democracy  but  to  say  that  there  is  a  mixed  state  is  tc 
confuse  the  state  with  government. 

For  the  classification  of  modern  forms  of  government, 
"Tt  is  hardly  posisible  to  adopt  any  single  basis.     Mr.  T. 
^^  A.  R.   Marriott,   the  modem     Enarlish  writer, 

Marriott's  adopts  a  tripartite  basis.  While  accerotini? 
cfassifloa.  Aristotle's  classifications  as  fundamental,  he 
tion.  resrards   monarchy,    aristocracy  and  demooracT 

ac  somewhat  inadequate  for  modem  governments.  Thus, 
-to  take  five  examples,  England  is  a  monarchy,  Germany 
(beforig  the  War)  was  a  monarchy,  France  is  a  demo- 
cracy, Russia  (before  the  War)  a  monarchy,  and  the 
XTnited  States  a  democracy.  Tet  Germany,  noniinally  a 
monarchy,  was  really  more  akin  to  the  TTnited  States, 
which  is  a  democracy,  than  it  was  to  England,  which  is  i 
monarchy.  England,  a  monarchy,  is  really  more 
akin  to  France,  nominally  a  democracy,  than  Ensrland  wa! 
to  the  monarchical  Russia.     This  comparison  suffsrests  i 


POLITICAL  SCIENCE.  26^ 

principle.     If     we     take     the  pre-war  Ru&&ia,  France, 
Spain,    Italy    and    Great   Britain,'  they    agree    in   thi& 
respect,   that  they  are  simple  or  unitairy  governments. 
Germany,  the  United  States,  Switzerland,  the  old  Austria- 
Hungary,     Canada,     Australia    and     South    Africa  are^ 
complex,     federal    ot    composite.     This     is    one     basis 
of  division.    In  a  unitaiy  type  of  government  the  local 
organs,  such  as  provincial  and  county  bodies,  are  created 
by  the  central  government;  the  central  government  x^^e- 
serves  power  to  abolish  or  alter  these  bodies  as  it  wishes. 
In  a   federal   government,    both    the   central   or   federal 
authority,  and  the  provincial  or  state  authorities    derive- 
their  powers  from  a  constitution.     In  a  federal  govern^ 
ment,  each  authority  holds  its  power  in  such  a  way  that 
ihe    powers  cannot  be  altered  without  the  alteration  of 
the  constitution.     So  long  as    the    constitution    remains 
as  it  is,  neither  can  affect  the  powers  of  the  other. 

The  i^ext  basis  is  that  of  rigid  and  flexible  consti-^ 
tutions.  In  a  rigid  constitution  there  is  a  marked 
distinction  between  the  ordinary  law-making  powers 
and  tihe  constitution -makiRg  powers.  In  a  flexible 
'['onstitution,  the!  ordinary  legislature  has  con- 
st itution-making  powers.  In  this  way  we  may 
classify  ^he  United  Kingdom  and  the  old  Austria- 
Hungary  and  all  despotisms  (where  the  will  of  a  single 
individual  is  the  law-making  power)  as  flexible,  and 
the  United  States,  France,  Germany — in  fact  all  other 
g-overnments — a^  rigid. 

The  third  basis  of  classification  is  Monarchical  or  Pre- 
sidential government  on  the  one  hand,  and  Parliamen- 
tary, Responsible,  or  Cabinet  government  on  the  other. 
This  is  undoubtedly  the  most  important  basis  Of  classi- 
fication for  modem  governments.  The  criterion  in  this 
case  is  the  relation  of  the  executive  to  the  legislature. 
!Executive  power  in  government  may.  either  be  co-ordi- 
nate witlh,  superior  to,  or  subordinate  to  the  legislature. 
WTiere  the  executive  is  superior  to  the  legislature,   the 
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type  of  government  may  be  called  despotic.  The.  exe- 
cutives in  practically  all  modern  democratic  states  axe 
either  co-ordinate  with  or  subordinate  to  the  legislature. 
In  the  United  Staites,  the  executive  is  theoretically  co- 
ordinate with  the  legislature.  In  France,  Italy,  Great 
Britain,  the  British  stelfigoverning  Dominions  and  many 
other  countries,  the  executive  is  subordinate  to  the  legis- 
lature. Where  the  executive  is  subordinate  to  the  legis- 
lature, the  type  of  government  is  called  responsible 
government,  because  the  executive  is  responsible  to  the 
legislature.  This  type  is  also  called  Cabinet  govern- 
ment. The  name  Cabinet  government  owes  its  origin 
to  the  English  system  where  the  Cabinet,  which  is  the 
executive,  is  responsible  to  the  House  of  Commons. 

Thus  we  have,  according  to  Marriott,  three  bases  of 
division :  (1)  Simple  or  Unitcvry  and  Composite  or  Federal, 
or,  simply,  unitary  and  federal ;  (2)  Eigid  and  Flexible ; 
(3)  Monairchical,  Presidential,  Non-responsible  or  Non- 
parliamentary  and  Parliamentary,  Responsible  or  Cabinet 
government.  Applying  these  criteria,  we  find  that 
Great  Britain  is  unitary,  flexible  and  parliamentary. 
The  United  States  is  federal,  rigid  and  presidential. 
I'rance  is  unitary,  rigid  and  parliamentaay.  Geimany, 
before  the  War,  was  federal,  rigid  and  presidential!,  or 
larther  monarchical.  The  present  Germany  is  fede- 
ral, rigid  and  parliametairy.  Austria-Hungary 
was  composite,  but  not  federal,  flexible  amd  par- 
liamentary. The  British  self-governing  Dominions, 
Canada,  Australia,  New  Zealaind  and  South  Africa 
are  federal,  rigid  and  parliamentary.  India,  at 
present,  is  diflSoult  to  classify,  because  it  is  in  a  transit- 
ional state.  Its  constitution  is  partly  flexible,  partly 
rigid;  according  to  the  Goveimmeint  of  India  Act  of 
1919,  it  is  partly  parliamentary  and  partly  non-paiflia- 
mentary.  At  present  India  is  more  unitary  than  federal, 
but  the  future  orgaaiisation  of  India  as  a  whole,  inclnd- 
ing  British  India  and  the  Native  States,  is  likely  to  be 
federal. 
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Professor  Leacock  of  McGill  University,  Montreal, 
gives  almost  a  similar  classification.  Professor  Leacoci 
adopts  as  the  fundamental  distinction  despotic 
and  democratic.  Democratic  states  he  sub- 
divides into  Limited  Monarchy,  in  which  the 
nominal  headship  of  a  piersonal  sovereign  is 
preserved,  and  Republican  Government,  in  which  the 
head  of  the  execntdvie  is  appointed  by  the  people.  Each 
of  these  kinds,  he  subdivides  into  unitary  and  federal,  and 
in  turn  each  of  these' he  subdivides  into  parliamentary  and 
non-parliamentary.  Professor  Leacock' s  clasfiification  is 
besti  explained  by  his  own  taible:  — 

Modem   States. 
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3.      MONAROHY,    AbHSTOCRACY   AND    DeM0iCRAC?Y. 


The  classification  of  Aristotle  we  have  seen  to  be 
applicable  only  in  a  very  general  way  to  modem  forms 
of  government.  The  manifold  new  developments  of 
modem  democracy,  and  of  government  organisation  in 
o^eneral,  have  materially  altered  the  traditional  classi- 
fication. We  have  now  to  adopt  new  bases  of  classi- 
fication, but.  mainly  for  historical  purposes,  we  must 
analyse  shortly  the  Aristotelian  forms  of  government  by 
Themselves. 
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(1)  Monarchy  is  the  oldest  type  of  goTenuneiit. 
known.  It  is  the  type  inrariably  found  in 
early  societies.  In  connection  with  the  ori^^in 
■•■archy.  ^|  ^j^^  state,  we  have  already  seen  how  from 
both  the  religions  and  civic  senses  of  early  man  evolred 
a  monarchical  form  of  government.  Whatever  may  be 
said  against  the  vaiions  historical  types  of  monarchy, 
there  is  no  donbt  that  in  the  rader  stages  of  social 
development,  the  monarchical  system  was  the  mo>t 
beneficial.  Monarchy  is  marked  by  singleness  of  pur- 
pose, unity,  vigour  and  strength.  It  secures  order  and 
strong  government.  The  monarch  in  early  societies 
combined  in  himself  the  functions  of  law-maker.  judge 
and  ejjecutive.  and  was  thus  able  to  hold  together  by  hi- 
own  personal  force  a  society  which  otherwise  might 
have  broken   up   into  many  elements. 

Monarch V  mav  be    classified    in     various    wavs.     The 

most    usual    classification    is    Absolute    Monarchy    and 

Limited  or  Constituiional  Monarchy.     Another 

Htrcditary  classification       is       Elective      Monarchv      and 


■****«*  H^r^itary  Monarchy.  Hereditary  monarchy 
is  the  normal  type,  but  there  are  several 
historical  examples  of  elective  monarchy  In  early 
Home  the  kings  were  elected,  as  also  were  the  emperor^ 
in  the  Holy  Boman  £mpire.  The  Polish  kings  used  also 
tv/  be  elected.  In  early  societies,  too,  there  was  a  con- 
siderable element  of  election.  Sometimes  the  crown  fell 
to  the  lot  of  the  ablest  general  of  the  royal  family,  who 
was  elected  by  the  chief  men  of  the  tribe  or  people.  All 
modem  monarchies  are  hereditary,  although  sometimes, 
as  in  the  TTnited  Kingdom,  the  legislature  regulates  the 
succession  to  the  throne. 

AbwSolute   Monarchy   means  that  ultimately  the   mon- 
arch is  the  final  authority  in  making,  executing  and  in- 
terpreting law-     His  will  is  the  will  of  the  sttate 
AbMiuta      Th^re  are  many  historical  examples  of  absolute 
■•narehy.  monarchies.     The  most  notable  is    the    French 
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monarchy  under  Louis  XIV.,  who  declared  ''  The  state  is 
myself."  Absolute  monarchy  is  still  common  in  parts  of 
Asia  and  Africa,  but  with  the  spread  of  enlightenment  it 
is  rapidly  dying  out. 

Hobbes  is  of  opinion  that  of  all  forms'  of  government 
absolute  monarchy  best  answers  the  purpose  for  which 
Hobbo'8  sovereignty  is  instituted,  and  that  for  the  fol- 
views.  .       lowing   reasons;  — 

(1)  A*  monarch's  private  interest  is  more  intimately 
bound  up  with  the  interests  of  his  subjects 
than  can  be  the  case  with  the  private  interest 
of  the  members  of  ai  sovereign  assembly. 

(2)  A  monarch  is  freer  to  receive  advice  frpm  all 
quarters,  and  to  keep  that  advice  secret  than 
an  assembly. 

(3)  Whereas  the  resolutions  of  a  monarch  are  sub- 
ject only  to  the  inconstancy  of  human  nature, 
those  of  an  assembly  are  exposed  to  a  further 
inconstancy  arising  from  disagreement  be- 
tween its  members. 

(4)  A  monarch  **  cannot  disagree  with  himself  out 
of  envy  or  interest,  but  an  assembly  may,  and 
that  to  such  a  height  as  may  produce  a  civil 
war." 

Absolute  Monarchy  is  sometimes  combined  with  theo- 
cracy.      In      theocracy,      the     ruler     is     supposed     to 

he      either     the     interpretler      of     the     will 
Thaih  of    God    or    the    direct    instrument   of    God. 

Such  a  theory  of  government  can  have 
only  one  organisation,  and  that  is  absolute  monarchy. 
If  the  ruler  is  directly  equivalent  to  God,  then  there 
is  no  appeal  against  his  will.  History  gives  many 
examples  of  theocratic  government.  The  Jews  con- 
sidered themselves  directly  governed  by  God  whose  in- 
strument was  the  King.  The  only  states  that  can  be 
called  theocratic  at  the  present  day  are  the  Mahommedan 
states,  the  fundamental  law  of  which  is  the  Koran.    But 

e 
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in  the  iiK)dem  Mahommedan  states  absolute  monarchy  is 

gradually  being  teinj>ered  by  constitutional  elements. 

By  Limited  Monarchy  is  meant  a  monarchy  that  is 

limited    by    a    constitution.       Sometimes    constitutional 

rights  have  been  wrested  by  the  people  from 

mmHHu^    unwilling  monarchs :  sometimes  monarchs  have 
Monarchy.  j.    i  j •.    .•  j.i_   •  •    '»-  x» 

granted  constitutions  on  their  own  initiative. 

Limited  monarchy  is  thus  a  constitutional  type  of  gov- 
ernment, and  as  such  is  the  same  in  principle  as  the 
republican  type  of  government.  The  only  difference 
between  the  limited  monarchy  and  a  republic  is  that 
in  a  republic  the  chief  executive  is  elected,  whereas  in 
a  monarchy  the  chief  executive  is  hereditary.  One  of 
the  chief  merits  of  limiiied  monarchy  is  that  it  secures 
continuity  in  the  executive  head  of  government.  The 
main  defect  is  that  the  hereditary  principle  is  not  a 
sound  basis  for  the  selection  of  the  head  of  an  execu- 
tive. As  a  matter  of  fact,  in  modem  limited  monarchies, 
the  monarch  as  a  rule  has  only  nominal  powers. 
In  the  United  Kingdom,  for  example,  the  chief  execut- 
ive, though  nominally  the  king,  is  really  the  Cabinet. 
For  every  public  act  of  the  king  the  ministers  are  actual- 
ly responsible. 

The  limited  monarchy  of  the  United  Kingdom  occupies 
a  special  place.     For  one  thing,  the  monarchy  has  been 
continuous,    with    Cnly    a    slight    break,  ever 
Limited       since  England  became  a  nation.    The  institut- 
Monarchy    ion     is    ingrained  in  the  popular  mind^  and 
United         when  other  monarchies  have  been  attacked  or 
Kingdom,    destroyed,  no    voice  has  been    raised  against 
the  English     kingship.         The  constitutional 
position  of   the  king  makes  him  poweriess  in   govern- 
ment affairs,  nevertheless  by  his  personality  he  is  able 
to   exert  considerable   influence  on  his  ministers.     But 
the  chief  virtue  of  the  English  monarchy  is  the  sense 
of     security     which     it     fosters     among    the     people. 
Monarchy,  too,  has  the  virtue  of  impressiveness.     The 
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pomp  and  dignity  surrounding  a  throne  not  only  attract 
the  people,  but  give  additional  impressiveness  to 
both  the  institution  of  monarchy  and  the  personality  of 
the  monarch.  The  usefulness  of  the  king's  personality 
-was  amply  demonstrated  in  the  Great  War,  when  by 
practice  and  precept  he  encouraged,  guided  and  warned 
ihe  people. 

The  English  monarchy  is  ajlso  invaluable  as  an  Imperial 
asset.        The    king    is    the    chief    bond    of    union    in 
the  vast  Empire:  as  Professor  Lowell  has  pointed  out, 
"  the  Crown  is  the  only  visible  sjrmbol  of  the  union  of 
the  Empire,  and  this  has  undoubtedly  had  a  consider- 
able effect    upon  the    reverence  felt    for  the    throne." 
General  Smuts,  the  South  African  stoteeman,  recently 
«xpre68ed  identical  sentiments  when,  speaking    of    the 
Empire,  he  said :      "  We  are  an  organic  union  forming 
one  whole  with  the  king  ais  the  connecting  link." 

3.  Aristocracy  may  be  of  various  kinds;  it  may  be 
aristocracy  of  wealth,  of  heredity,  of  intellect,  or 
.  .  J  it  may  be  military  aristocracy.    The  real  mean- 

craoy.  ing  of  Aristocracy  is  the  government  of  the  best 

<the  word  ''aristos*'  is  a  Greek  word,  meaning  best). 
According  to  Arifltofle's  classification,  aristocracy  is  a 
normal  type  of  government,  the  perversion  of  which  is 
oligarchy,  or  the  rule  of  a  few  for  their  own  interests. 
TJnfortlunately,  aristocracy  is  very  frequently  confused 
Tvith  oligarchy,  hence  the  sinister  meaning  usually 
associated  with  the  word  aristocracy.  Aristocracy  is 
popularly  regarded  as  equivalent  to  the  rule  of  the  higher  ^ 
classes  in  their  own  interest.  Throughout  the  history  of 
political  thought  the  aristocratic  type  of  government  has 
1>een  held  up  as  the  ideally  best  type.  To  avoid 
the  word  aristocracy,  some  writers  use  the  term  "  aristo- 
democracy,*'  which  means  that  form  of  democratic  gov- 
•ernment  in  which  the  best  types  of  men  wield  the  power. 
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Although    aristocratic    govemimeiit,    in   the    sense    of 
the  rule  of  the  higher  classes,   is  a  thing  of  the  past^ 

it  is  not!    to    b©   thought  that    aristocracy  .  is 
Merits  ^of     essentially  eviL    Its  chief  quality  is  that  it  is 

conservative.  It  does  not  like  change,  and 
strongly  resents  rapid  change.  It  reveres  custom  and 
tradition  and  tries  to  prevent  the  quick  inrush  of  new 
ideas  into  government  or  society  as  a  whole.  In  every 
government  for  the  sake  of  stability  there  should  be 
a  certain  amount  of  conservatism.  The  best  principle 
of  both  social  and  political  progress  is  the  principle  of 
conservative  innovation.  This  means  that  every  reform 
should  be  integrally  connected  with  past  institutions. 
A  reform  which  is  either  too  new  or  too  unexpected 
distribute  popular  feeling  and  as  such  is  a  danger  to 
the  stability  of  government.  It  is,  therefore,  of  the 
greatest  importance  in  social  ^nd  political  progress  that 
the  principle  of  progress  or  liberalism  should  always  be 
joined  to  the  principle  of  stability  or  conservatism. 

We  shall  see  in  connection  with  the  organisation  of 
the  legislature  that  most  modern  governments  attempt 
to  preserve  a  certain  amount  of  aristocracy  in  govern- 
ment by  the  system  of  Second  Chambers.  For  Second 
Chambers  the  basis  of  selection  is  sometimes  ajpistocracy 
of  birth,  sometimes  aristocracy  of  wealth,  sometimes 
aristocracy  of  intellect.  Where  the  Second  Chambers 
are  elected,  the  elections  are  usually  so  airranged  as  to 
make  the  Second  Chamber  representative  of  the  best 
minds  in  the  nation.  Such  a  system,  therefore,  is  aristo- 
cratic in  the  best  sense. 

The  chief  weakness  of  aristocracy  is  that  division  of 
the  people  into  classes  pleases  nobody.     It  is  impossible 

Weakness  f^^  ^^^  ^^^  ^^  body  of  men  to  divide  a  people 
of  Aristo.  into  social  classes  by  any  satisfactory  criterion. 
cracy.  ^  ^^^^  common  basis  of  classification  is  pro- 
perty or  wealth.     In    any    society    the    propertied    or 
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wealthy  class  is  relatively  small,  and  rule  by  this  class 
is  resented  by  the  large  or  non-propertied  classes  as 
oligarchical  (oligarchy  literally  means  the  rule  of  the 
few).  It  is  equally  impossible  to  divide  any  community 
into  classes  by  intellectual  or  moral  qualifications. 

(3)  Democracy  is  pre-eaninently  the  miodem  type  of 

government.      It  is   the   type  of   government    to   which 

all    other     types     are    moving.       Democracy 

emooraoy.  jj^gp^jiy    means    the    rule  of  the    people  (the 

Greek  word  "  demos  "  means  the  people),  or  popular 
government.  It  is  the  government  of  the  people,  by 
the  people  and  for  the  people.  It  is  of  two  kinds:  (I) 
pure  or  direct!  democracy,  and  (2)  representative  orjn- 
direct  democrac^T 

In  the  first  type,  pure  or  direct  democracy,  the  will 
of  the  state  is  expressed  directly    through     the     people 

themselves.     Such      a    type     of  democracy  is 
Democracy.  Possible  only  where   the  area  of  the   state  is 

very  small, — where   the  people  of  the  state  can 
all  meet  and  deliberate   together  to  make  laws.     This 
type  of  democracy  existed  in  all  the  Greek  city-states. 
It  must  be  remembered  that  in  these  city-states,   only 
the    citizens    were  allowed  to  take  part  in  the  proceed- 
ings of  the  Legislative  Assembly.     Not  all  the  inhabit- 
ants    were     citizens.     The    citizens    were    often    in     a 
minority  of  one  to  two;  the  majority  was  made  up  of 
slaves.      The  direct   dcimoci-acy   of   the  ancient   Greeks 
was  possible  only  because  the  manual  work,  in  the  state 
was  done  by   slaves.       In  modem   democracy  the  very 
class  which  was  exdluded  in  Greece — the  workers — ^is  the 
most  important.     Greek  democracy  was  a  democracy  in 
relation  to  the  citizens  in  the  state,  but  it  was  a  very 
close  aristocracy  in  relation  to  the  total  population   in 
the  state. 
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Modern  Democracy  is  indirect  or  representative.     Id 
modern  large  nation  states  it  is  physically  impossible 

for  all  the  citizens  to  meet  together  and  de- 
indireot  or  liberate.  Even  if  it  were  possible,  the  work 
atlvii^DMn'o-  °^  legislation  would  be  so  great  that  the  ordi- 
oraoy.  nary    industrial    and    commercial    life    of    the 

country    could  not  be    carried  on.       Modern 
denlocracy,  therefore,  rests  on  the  principle   of  repres- 
entation.    Instead    of     everybody    attending  the  Legis- 
lative Assembly  the  people  elect  representatives  by  vote. 
These  representatives  attend    the  Legislative    Assembly 
and  act  on  behalf  of  the  citizens.     If  the  citijiens  are 
not  satisfied  with  their  representatives  they  may  reject 
them  in  the  next  elections.     This  system  of  representat- 
ive democracy  combines  the  principle  of  aristocracy — 
in  the  sense  of  tjie  rule  of  tliose  best  qualified  to  rule — 
with  that  of  democracy. 

Representation  is  only  an  approximate  way  o^  ex- 
pressing the  will  of  the  people.  As  yet  no  perfect 
system  of  representation  has  been  found.  The 
Qangersliff  chief  defects  of  democracy  are  due  to  the  fact 
Demooracy.  *^^*  ^P  *^  ^^  present  time,  it  has  been  found 
impossible  to  make  a  perfect  organisation  for 
democracy.  In  theory  democracy  is  ihe  best  form  of 
gove(mment.  It  is  the  government  of  the  people  as 
distinct'  from  the  government  of  an  individual  or  of  a 
class  of  people.  It  makes  all  the  citizens  interested  in 
their  country  by  giving  them  a  voice  in  legislation.  It 
educates  and  ennobles  the  individual  citizen:  it  gives 
each  a  sense  of  personal  responsibility  which  give«  a  new 
meaning  to  his  personality. 

Another  virtue  of  democracv  is  that  it  is  less  liable 

»t  _ 

to  revolution  than  other  forms  of  government.    Popular 
government  is  government  by  common  consent.      From 
its  very  nature,  therefore,  it  is  not  likely  to  be  revolut- 
ionary.    On  the  other  hand  there  is  always  the  danger 
in   democracy  that  it  may  develop  into  what  Aristotle 
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regarded  as  the  perversion  of  democracy,  namely,  mob 
rule  or  ochlocracy.  The  Greek  writers  continually 
bring  before  us  the  danger  of  demagogues  and  this 
danger  is  as  ms»rked  in  modern  democracy  as  it  was  in 
ancient  democracy.  The  word  demagogue  literally 
means  a  leader  of  the  i)eople:  actually  it  means  one 
who  tries  to  stir  up  i)opular  passion  against  either  the 
government  or  the  higher  social  classes. 

The  greatest  of  all  the  dangers  of  Democracy  is,  as 
Plato  pointed  out,  that  it  may  be  the  rule  of  ignorance. 
.j^^  Democracy,  it  is  often  said,  pays  attention  to 

Rui«  off       qumiUty  amd  not  to  quality^     The  bu&iness  of 
Ignorance,   government     is     highly     technical.       It     re- 
quires   expert    administrators,     and     expert     iegidlat- 
ors.       Not     everyone    can     be     a     profound     thinker 
on     ^vernment     matters,     but     every     citizein  should 
acquaint    himself  with  current   problems  so  as  to  pass 
an  intelligent  opinion  on  them.     The  danger  of  demo- 
cracy is  that  the  citizens  may  not  be  sufficiently  educated 
to  appreciate  the  meaning  of  the  issues    which  come 
before  them  at  elections.     They  may  be  misled  either 
by  demagogues  or  by  class  passions.     Great  responsibility 
is  thrown  on  them  at  every  election,  for  upon  the  type  of 
representatives  they  choose  will  depend  the  future  course 
of  legislation.     The  popular  vote  must  be  given  to  the 
best  men.     Both  in  Britain  and  in  America  it  would  be 
possible  to  show  that  the  best  thinkers  of    their'  time, 
if  indeed  they  wished  to  be  elected  to   the  Legislative 
Assembly,  could  have  been  elected.     In  modern  demo- 
cracies,   on    the    whole,    the  popular  vote  has  proved  a 
good  selective  agency.     The  modem  '*  demos  "  has  not 
proved  so  lacking. in  judgment  as  many  of  the  opponents 
of  democracy  would  have  us  believe. 

The  only  certain  antidote  to  demagogy  is  the  sound 
education  of  the  masses :  in  fact  the  back-bonei  of ^  all 
democracies  is  sound  education.  Where  each  indivi- 
dual has  a  voice  in  government,  he  should  be  instructed 
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in  public  matters  to  mate  liis  voice  inte'lligent.  la 
modem  democracy  the  necessity  of  a  sound  educational 
system  as  a  ruliei  has  been  i^cognised.  Democracy  is 
the  result  of  popular  education,  and  sounfl  popular  edu- 
cation is  the  chief  need  of  democracy. 

4.     Cabinet    or    Responsible   Government   and 
Peesidential  or  Non-Eesponsible  Government. 

It  is  necessary  to  give  a  little  more  attention  to  the 
above  types  of  government  because  either  they  are,  or 
they  are  tending  to  become  the  prevailing  types  of 
government  at  the  present  day.  The  Cabinet  system  of 
government  owes  its  origin  to  Great  Britain,  and  the 
present  system  of  government  in  Great  Britain  is  the 
best  existing  example  of  Cabinet  government.  The 
government  of  the  United  Staites  provides  the  best 
example  of  Presidential  or  noli-responsible  government. 
The  Great  War  has  tested  both  these  systems  of  govern- 
ments and  enables  us  to  pass  certain  definite  judgments 
upon  them. 

In  the  English  system  the  Cabinet  is  the  head  of  the 
executive  als  well  as  the  directing  power  in  the  legisla- 
ture. The  Cabinet  is  chosen  from  the  political 
Cabinet  party  which  commands  the  majority  in  the 
mentTn  House  of  Commons..  The  head  of  the  Cabinet, 
Jangdom!^  the  Prime  Minister,  is  appoiniel  by  the  king 
and  after  his  appointment  he  selects  his 
ministers  who  also  are  technically  appointed  by 
the  king.  The  Cabinet  is  representative  of  both  thfe 
House  of  Lords  and  the  House  of  Commons,  but  is 
responsible  only  to  the  House  of  Commons.  As  a  rule 
it  includes  the  heads  of  the  great  executive  departments 
of  the  government.  Indirectly  it  may  be  said  that  the 
Cabinet  is  chosen  by  the  House  of  Commons  for,  although 
the  Prime  Minister  can  exercise  his  own  will  in  the 
matter  of  choice,  he  is  bound  to  select  the  chief  men 
of  the  political  party  in  power.    The  Cabinet  is  jointly 
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responsible  to  the  House  of  Cominoiis  for  the  action  of 
its  individual  members  and  in  the  ease  of  defeat  by  the 
House,  the  Cabinet  must  resign.  The  Cabinet,  more- 
over, has  the  power,  through  the  Prime  Minister,  to 
advise  the  king  to  dissolve  the  House  of  Commons. 
Although  the  Cabinet  is  but  a  committee  of  the  legisla- 
ture, it  really  is  master  of  the  legislature. 

The  Cabinet  system  in  .Great  Britain  is  a  direct  con- 
tradiction of  the  theory  of  the  separation  of  powers  of 
which  we  shall  speak  later.  The  theory  of  the  American 
constitution  is  that  the  legislative,  executive  and  the 
judicial  branches  'of  government  should  be  independent 
of  each  other,  but  in  the  English  constitution,  both  the 
leo^islative  and  the  executive  control  lies  in  the  Cabinet. 
The  Cabinet  links  together  the  executive  and  the  legisla- 
ture. In  theory  the  king  is  the  head  of  the  executive, 
but  in  actual  practice  the  king  is  not  responsible  for 
tKe  acts  of  his  ministers.  The  Cabinet  also  is  a  per- 
manent link  between  the 'people  as  a  whole,  and  the 
legiislature.  In  virtue  of  its  power  to  recommend  a 
dissolution  of  Parllamenf,  it  helps  to  preserve  harmony 
between  the  will  of  the  people  and  the  legislature. 
Further,  during  the  War,  by  the  Defence  of  the  Realm 
Act,  the  Cabinet  wa^  able  to  interfere  with  the  ordinary 
TigHts  of  the  feitizens  as  enjoyed  in  peace  tSme.  During 
the  war  the  Cabinet  was  able  to  circumvent  the  funda- 
mental fact  of  English  liberty,  namely,  the  rule  of  law. 
This  action  was  necessary  in  order  to  sttengthen  the 
executive,  as  a  strong  executive  is  essential  for  the  con- 
duct of  war. 

According  to  the  American  Constitution,  the  President 
of  the  United  States  is  the  independent,  executive  head. 
The  founders  of  the  constitution  recognised 
c'overninent  "^-^at  an  essential  of  ^ood  government  is  a 
ir  fted  vigorous  head  of  the  executive.  To  make  the 
states.  executive  independent  from  interference,  the 
Americans  adopted  the  theory  of  the  separation 
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of  powers.  They  eatablisthed  an  independent  legis^ 
latoe^  an  independent  executive  and  an  independent 
judiciary.  The  President  is  head  of  the  American  execut- 
ive. He  is  elected  for  four  years  and^  according^  to  the 
custom  o^  America,  cannot  be  elected  more  than  twice.  His 
powers  are  definitely  limited  by  the  constitution.  Some 
of  his  executive,  authority  he  holds  in  conjunction  with 
the  Senate :  the  greater  part  of  his  authority  he  exercises 
by  himself.  He  appoints  his  own  ministers  and  can  re- 
move them.  His  ministers  are  not  members  of  the  legis- 
lature nor  are  he  and  his  ministers  responsible  tio  the 
legislature  for  their  acts.  The  limits  on  the  power  of 
the  President  are:  (a)  the  limits  laid  down  in  the  Con- 
stitution ;  (b)  lihe  limits  laid  down  by  the  statute  law  of 
the  land  (if  the  President  or  any  of  his  ministers  exceed 
iheir  legal  authority  their  acts  will  be  nullified  by  the 
courts) ;  and  (c)  the  political  limits.  The  President  is 
elected  by  the  people.  He  is  the  nominee  of  a  political 
party  and  as  such  to  a  certayi  extent  must  try  to  pleasUB 
the  party,  but  as  no  President  may  be  re-elected  more 
than  once  the  political  limit  is  only  temporarily  efi^ective. 

In  time  of  peace  Cabinet  government  has  se^reral 
advantages.  In  the  first  jflaoe,  it  secures  men 
n..».^«s.«.  of  outstanding  ability  as  leaders  in  the  legisla- 
ture  and  m  the  executive.  In  modern  demo- 
cracies it  is  difiicult  for  men  without  ability  to  rise  to 
Cabinet  rank.  The  Prime  Minister  especially  must  have 
qualities  which  mark  him  out  above  his  fellow-men. 
Not  only  is  the  Prime  Minister  .  i^ponsible  for  the 
making  and  the  execution  of  the  laws,  but  he  is  also 
the  leader  of  his  own  party.  As  a  leader  of  his  own 
party  his  policy  very  largely  is  the  policy  of  the  patty. 
The^  Prime  Minister  must  therefore  be  9  man  of  comm- 
anding personality;  and  it  is  to  his  advantage  to  have 
round    him    the    ablest    men    we    can    find. 

In  the  second  place,  the  Cabinet  system  of  Great  Britain 
is  educative.    The  partv  system,  on  which  it  is  founded t 
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demands  high    organisation,  and    the  duties    of    party 
organisations  are  to  win    elections.       To   win  elections- 
means  securing  the  votes  of  the  people,   and,   as  each 
party  is  as  keen  as  the  other  to  win,. the  people  have 
always  before  them  the  various  sides  of  the  questions 
before  the  country.     In  America,  too,  the  party  system 
prevails,  but  in  the  Cabinet  system  of  Great  Britain  the 
responsibility  of  the  Cabinet  to  the  House  of  Commons, 
or  its  ftbility  to  secure  the  majority    of     votes     in  the- 
House  gives  an  additional  zesit  to     party  politics        In 
America  thfe  executive,  once  in  oflSce,  cannot  be  turned 
out  by  any  party  till  his  period  of  office  is  over.      In 
Britain  the  Cabinet  may  he  turned  out  of  office  by  an 
adverse  vote  at  any  time. 

In  the  third  place,  tihe  Cabinet,  by  virtue  of  its  posi- 
tion as  head  of  the  executivie  and  as  directing  power  in 
the  legislature,  is  able  to  carry  through  measures  which 
joT  executive  reasons  are  necessary  or  idvisa-ble.  In 
America  Congress  need  not  carry  throagh  a  sing'le 
measure  recommended  by  the  President). 

In  the  fourth  place,  the  Cabinet  is  continuoasly  res- 
ponsible for  its  executive  actions.  The  members  of  the 
House  of  Commons  by  means  of  questions,  motions,  etc., 
exercise  continual  supervisipn  over  thi©  executive 
departments. 

In  the  fifth  place,  the  debates  in  the  House^of  Com- 
mons are  patry  debates.     They  give  both  sides    of    the- 
question  at  issue,  and,  to  avoid  defeat,  the  Cabinet  has 
to  present  as  sound  a  case  as  possible  before  the  House. 

The  Great  War  has  shown  also  that  the  Cabinet  system 
is  flexible.  It  is  well  known  thati  in  times  of  cTisis,  such 
ajs  a  great  war,  one  directing  head  is  better  than  many 
heads.  The  government  in  England  was  able  to  rdapt 
itself  to  the  new  situation  created  by  the  war  by  evolv- 
ing from  within  itself  a  small  body  whose  special  duty 
it  was  to  conduct  the  war.  But  the  advantage- 
of     flexibility     wa<3     more     than     discounted     by     the- 
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lack  of  unity  which  became  apparent  in  Englancj 
-soon  after  the  beginning  of  the  War.  TJn- 
-doubtedly  the  greatest  defecti  of  Cabinet  government  is 
that  it  cannot  at  once  adapt  itself  to  meet  grea.t  emer- 
gencies, such  as  M^ars.  For  emergencies  a  dictiator  is 
more  useful  than  a  council.  One  bad  general,  as 
I^apoleon  said,  is  better  than  two  good  ones. 

Presidential  government  is  shown  at  its  best  in  time 
^f  war.     Once  war  was  declaiped  in  America,     President 
Wilson  became  a  dictator.     He  was  able   to 
The  Expari*  direct  all  resources  of  the  TJfiited  States  with- 
tsreat  War.  out  any  interference  to  one  end.       Ill  is  tnie, 
particularly   in   the   very  early,  stages  of    the 
War,  that  the   Cabinet  was  able  to  do  very  much  the 
same  for  Great  Britkin,  but  as  the  War  progressed,     it 
became   more   and   more   necessary   to   concentrate   the 
power  of  direction  in  the  hands  of  fewer  men.    Through- 
out the  whole  W^ar,  the  Cabinet  in  Great  Britain  was 
subject  to  the  will  of  the  House  of  Commons.       If  the 
House  of  Commons  had  so  cared,  it  might  have  turned 
the  Cabinet  out  of  office  at  any  critical  period  in  the 
War.     As  a  matter  of  fact,  in  the  later  stages  of  the 
War  it'  is  well  known  that  there  were  considerable  dissen- 
sions   in   the   Cabinet   and   in   Parliament   itself.     One 
Prime  Minister  had  to    resign,     and     several     appoint- 
ments were  made  not  for  purely  executive  reasons,  but 
from     the     desire     to       conciliate     the    party     leaders 
in     the     House     of  Commons.        While     the     Presid- 
ent of  the  United  States  belongs   to  a  political  party, 
he  is  completely  independent  while  he  holds  office.     In 
war  he  is  an  autocrat.     He  dictates  to  Congress  legis- 
lative measures  necessary  for  the  conduct  of  the  war, 
and  in  the  executive  conduct  of  the  war  he  can  carry 
on  his  work  without  fear  or  favour. 

It  may  be  said  that  a  dictatorship  of  this  kind  is  a 
danger  to  public  liberty.  The  liberty  of  the  American 
citizens  was  no  more  adversely  affected  during  the  War 
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than  the  liberty  of  ilie  British.     In  both  Britain  and 
imerica    everything  had  to  be  subservient  to   success 
in  the  struggle,  and  the  old  ideas  of  individual  liberty 
were  completely  submerged  for  this  end. 

It  is  clear,  then,  that  in  times  of  war  the  presidential 
is  the  better  system.       Although  both  the  Cabinet  and 
the  president  are  the  result  of  party  elections,  yet  the 
president  is  able  to  shake  himself  free  from  party  tie& 
more  easily  than  the  Cabinet.     In  Cabinet  government,, 
loo,  a  great  deal  of  time  may  be  lost  in  useless  dis- 
udssion.     During  the  War  a  considerable   part  of   the- 
lime  and  energy  of  those  responsible  for  the  conduct 
}f  the  War,  was  taken  up  by    meeting    objections    ta 
rarious  points   raised   by  members   of   the   legislature. 
While  discussion  in  times  of  peace  is  one  of  the  benefits 
)f  Cabinet  government,  in  time  of  war  it  is  one  of  its 
greatest  defects. 

Presidential  government* of  the  type  existing  in  the 
tinited  States, 'although  it  is  more  beneficial  in. war, 
loes  not  appear  to  be  so  beneficial  in  time  of  peace. 
Thus  in  the  United  States  of  America,  the  great  presi- 
ients  have  been  those  men  who  have  had  to  cope  with 
lational  crises.     The  historv  of  the  United  States  has 
)een  marked  by  relatively  few  national  crises,   so  that 
he  good  qualities  of  presidential  government  have  not 
)een  frequently  tested.     In  times  of    peace    the    presid- 
ent's    general     duties  are  to  execute  the  laws   as  effi- 
iiently  as  possible.     His  executive  work  is  largely  done 
)y  his  ministers,  and  if  he  is  careful  in  his  choice  of 
tiinisters,   the  tenure   of  his  office  may  be  uneventful 
nd  easy.     The  only  statesmanlike  act  which  the  presid- 
ent   is    called    upon    to  do  in  normal  times  is  to  review 
he  position  of  the  country  in  his  presidential  messages 
o  Congress.       These     messages    may    be    or    may    not 
)e  acceptable  to  Congress.     The  president  has  no  power 
0  compel  Congress  to  pass  any  law.     The  future  of  his 
Qessages     is     entirely     at     the     mercy     of     the     good' 
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ieeling  of  Congress.  By  the  party  system  in  the  United 
States,  the  president  usually  belongs  to  the  same  political 
party  as  the  majority  in  Congress  for  the  time  being. 
But  although  the  party  organisation  in  the  United 
States  is  the  strongest  in  the  world,  the  actual  dividing 
lines  between  the  pai^ties  in  matters  of  political  opinion 
or  proposed  legislation  are  so  indistinct  that  the  party 
similarity  of  President  and  Congress  is  no  guarantee 
that  the  president's  views  will  prevail. 

To  sum  up,  the  English  Cabinet  system  comparer 
if avourably  with  the  presidential  system  in  times  of 
peace,  but  unfavourably- with  it  in  times  of  war. 


CHAPTER  XII. 

THEORY  OF  THE  SEPARATION  OF  POWERS. 
1.     Statemejst  of  the  Theory. 

In  every  goyernment  there  is  a  large  number  of  activ- 
ities or  functions,  and    the^e     are     usually     placed  in 

three  distinct  classes — legislative,  executive 
Jons  of"**'  ^^^  judicial.  In  India  the  division  is  effected 
mSnt'"        ^^     ^^®     existence     of     legislative     councils, 

executive  councils  and  the  courts,  with  the 
judicial  services.  The  legislative  function  is  conceined 
mainly  with  the  making  of  laws,  or  the  laying  down  of 
general  rules  to  guide  those  within  the  state.  The 
executive  "  executes  "  or  carries  out  thesei  general  rules ; 
the  judicial  decides  how  these  rules  apply  in  given  cases. 
"  The  classical  statement  of  the  Theory  of  the  Separation 
of  Powers  is  given  by  Montesquieu  in  the  *'  Spirit  of  the 
Mont«B-  Laws"  (1748).  Montesquieu's  statement  occurs 
stamnent  in  his  analysis  of  the  donstitution  of  England. 
?«.«!£!L        The  s+^atement  is :  — - 

of  separa-  In  every  government  there  are  three  sorts 
Powers.  oi  power:  the  legislative;  the  executive  in 
respect  to  things  dependent  on  the  law  of  nations ;  and  the 
executive  in  regard  to  matters  that  depend  on  the  civil  law. 
By  virtue,  of  the  first,  the  prince,  or  magistrate,  enacts 
temporary  or  perpetual  laws,  and  amends  or  abrogates 
those  that  have  been  already  enacted.  By  the  second,  he 
makes  peace  or  war,  sends  or  receives  embassies,  estab- 
lishes the  pubi'lc  security,  and  provides  against  invasions. 
By  the  third,  he  punishes  criminals  or  determines  the  dis- 
putes that  arise  between  individuals.  The  latter  we  shall 
call  the  judiciary  power,  and  the  other  simply  the 
executive  power  of  the,  state. 
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The  political  liberty  of  the  subject  is  a  tranquillity  of 
mind  arising  from  the  opinion  each  person  Las  of  Iiis 
safety.  In  order  to  have  this  liberty,  it  is  requisite  the 
government  be  so  constituted  that  one  man  be  not  afraid 
of  another. 

'When  the  legislative  and  executive  powers  aire  united 
in  the  same  person,  or  in  the  same  body  of  magistrates, 
there  can  be  no  liberty,  because  apprehensions  may  arise, 
lest  the  same  monarch  or  senate  should  enact  tyrannical 
laws,  to  execute  them  in  a  tyrannical  maimer. 

Again  there  is  no  liberty,  if  the  judiciary  power  be  not 
separated  from  the  legislative  and  executive.  Were  it 
joined  with  the  legislative,  the  life  and  liberty  of  tbe 
subject  would  be  exposed  to  arbitrary  control,  for  the 
judge  would  then  be  the  legislator.  Were  it  joined  to 
the  executive  power,  the  judge  might  behave  with 
violence  and  oppression. 

There  .would  be  an  end  of  every  thing,  were  the  same 
man,  or  the  same  body,  whether  of  the  nobles  or  of  the 
people,  to  exercise  those  three  powers,  that  of  enacting 
laws,  that  of  executing  the  public  resolutions,  and  of  try- 
ing the  causes  of  individuals." 

Blackstone,  the  English  jurist,  in  a  much-quoted  pas- 
sage, expresses  the  theory  in  these  words: — '*  Whenever 
Biaok-  ^^^  right  of  making  and  enforcing  the  law  is 
stone's  vested  in  the  same  man  or  one  and  the  same 
atatemant.  jj^^jy  ^f  men,  there  can  be  no  public  liberty. 
The  magistrate  may  enact  tyrannical  laws  and  execute 
themr  in  a  tyrannical  manner  since  he  is  possessed,  in 
his  quality  of  dispenser  of  justice,  with  all  the  power 
which  he  as  legislator  thinks  proper  to  give  himself A» 

Were  it  (Ihe  judicial  power)  joined  with  the  legislative, 
the  life,  liberty,  and  property  of  the  subject  would  be  in 
the  hands  of  arbitrary  judges  whcse  decisions  would  be 
regulated  only  by  their  opinions,  and  not  by  any  funda- 
mental principles  of  law,  which,  though  legislators  may 
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depart  from,  yet  judges  are  bound  to  observe.  Weze  it 
joined  with  the  executive^  this  union  might  be  an  OTer* 
balance  of  the  legislative/' 

Although  Montesquieu's  statement  was  made  only  in 
the  18th  century,  the  existence  of  various  **  powers  " 
Hjttorioai  ^^  recognised  long  before  then.  Aristotle, 
Divisions  off  Cicero,  Polybius,  and  other  writers  of  Greece 
^  and  Rome  recognised  various  functions  in  gov- 
ernment. Aristotle  (in  Politics,  IV,  14)  divided  Hium  thus — 

1.  Deliberative. 

2.  Magisterial. 

3.  Judicial. 

The  first,  deliberative,  he  said,  was  concerned  with  siich 
g'eneral  questions  as  war  and  peace,  treaties,  law-making, 
finance,  death-punishment,  exile  and  confiscation.  Delib- 
eration was  also  concerned  with  general  political 
questions.  The  scope  of  the  deliberative  function  of  gov- 
ernment was  thus  very  wide,  including  more  than  the 
modem  legislative  function.  Some  modem  writers  use 
the  term  deliberative  to  denote  a  function  of  government 
which  is  not  properly  speaking  the  legislative,  but  the 
power  behind  the  legislative  power,  t.c,  public  opinion, 
the  press,  etc.  This  is  the  thinking  ftmclion,  preliminary 
to  legislation.  Aristotle's  magisterial  function  is  roughly 
equivalent  to  the  modem  executive;  the  third  is  our 
modem  judicial. 

Aristotle's  division  is  a  rough  one  and  as  such  it  re- 
presents the  actual  practice  of  his  time.  In  Greece  there 
was  no  clear  distinction  between  the  *^  powers."  The 
Assembly  in  Athens  considered  the  laws  (deliberative)  and 
made  the  laws  (legislative),  and  it  also  had  wide  execu- 
tive and  judicial  powersi.  The  archons  were  executive 
officers  chiefly,  but  they  were  also  judges.  Likewia-e  in 
Rome,  there  was  no  legislaitive  clearly  demarcated  from 
ihe  judicial  or  executive,  although  there  was  not  so  much 
concentration  in  one  body  as  in  Greece.    The  comitia  in 
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Rome  was  predominantly  legislative,  yet  it  did  both 
exccatiTe  and  judicial  work  (e.g.^  it  decided  on  death 
sentence  appeals).  The  magistrates  were  mainly  ezecu- 
tive,  but  by  their  edicts  they  were  legislators  and  they 
had  also  jurisdiction  as  judges.  The  Senate  was  both 
legislative  (its  resolutions  had  the  force  of  law)  and 
executive.  Polybius,  the  Greek  historian  of  Bome,  gives 
the  idea  of  separation  when,  in  describing  the  constitution 
of  Bome,  he  praises  the  balance  of  power  between  senate, 
consuls  and  tribunes. 

In  the  mediaeval  world  there  was  little  distinction.  The 
king  was  regarded  as  the  maker  of  laws,  the  supreme 
executor  of  the  laws  and  the  supreme  judge.  This 
theory  held  also  for  subordinates  of  the  king.  In 
England,  for  example,  tjie  king  was  ihe  final  repository 
of  justice.  For  purposes  of  adminisitration  he  had  to 
delegate  jwwers,  e.g.,  to  the  Lord  High  Chancellor  who 
was  technically  the  "  keeper  of  the  king's  conscience  " 
and  as  such  the  dispenser  of  equity  in  the  king's  name. 

Bodin  in  his  work.  The  Repuhlicy  voiced  the  theory 
much  in  the  same  way  as  Montesquieu  did  later.  He 
urged  especially  that  judicial  functions  should  be  given 
to  independent  judges.  This  in  fact  was  an  actual  hist- 
orical tendency,  for  in  France  the  king  had,  in  part, 
given  over  the  administration  of  justice  to  tribunals,  re- 
serving i)owers  of  confirmation  to  himself.  Bodin  argued 
that  if  the  king  were  both  law-maker  and  judge  then  a 
cruel  king  might  give  cruel  sentences.  Justice,  he  said, 
and  the  prerogative  of  mercy  should  not  be  mixed  uj) 
together.  Later,  in  English  history,  the  union  of  tlie 
powers  was  shown  by  the  *'  suspending  '*  and  "  disi)ens- 
ing'*  powers,  wheoreby  the  arbitrary  earlier  Stuart  mon- 
archs,  in  virtue  of  their  combining  legislative,  executive 
and  judicial  functions  in  themselves,  could  depart  from 
law  either  in  their  own  cases  or  in  the  cases  of  others. 
The  reaction  against  this  is  seen  in  the  constitution  of  the 


POLITICAL  SCIENCE.  392 

Protectorate  where  the  executive  and  legislative  were 
sepairated.  Locke^  whose  theories  of  government  were 
meant  to  justify  the  Great  Rebellion,  divided  the  powers 
into  legislative,  executive,  and  federative. 

The  division  into  legislative,,  executive,  and  judicial  i» 
The  Modem  ^^^  universally  accepted  by  modem  writers. 
Division.       Other  powers  that  have  been  given  are:  — 

(a)  The  deliberative,  as  distinct  from  the  legislative. 
The  making  of  laws,  however,  really  includes 
this,  though  it  is  a  useful  distinction  to  make 
xn  order  to  study  the  organisation  of  the  in- 
tellectual and  moral  forces  in  a  s^^ate. 

(6)  The  moderating  power,  or  co-ordinating  power. 

(c)  The  administrative  power. 

(d)  Inspective  power. 

(e)  The  representative  power. 

Bluntschli  divides  the  powers  of  government  into  legis- 
lative, administrative  or  governmental,  and  judicial,  but 
to  these  he  add!s  two  other  groups  of  functions  or  organs, 
each  subordinate  to  the  administration  or  govemmient  (a) 
superintendence  and  care  of  the  elements  of  civilisation 
{in  German,  Staatscultur) ;  (6)  the  administration  and 
care  of  material  interests  (the  earlier  sense  of  Political 
Economy).  Bluntschli  regards  both  these  matters  as  not 
properly  belonging  to  the  administration;  they  are  out^ 
side  government,  and  all  that  government  can  do  in  their 
case  is  to  superintend  and  foster.  The  place  of  such 
additional  functions  depends  on  the  more  fundamental 
conception  of  the  province  of  government. 

A  modem  American   writer,  Professor  J.  Q.  Dealey, 
divides  the  functions  thus :  — 

Profastor     (1^  The   executive,   from   which  is  differentiai- 

atfon.  (2)  The  administrative, 

(3)  The  law-making  department,  from     which 
should  be  distinguished. 
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(4)  The  legal  sovereign, 
,    (6)  The  judicial  system,  from  which  is  separating  (in 
the  United  States), 

(6)  A  special  court  for  the  authoritative  interpreta- 

tion of  the  written  constitution ;  and 

(7)  The  electorate,  which  is  steadily  increasing  its 

powers  at  the  expense  of  the  three  historic  de- 
partments of  government. 

Such  a  classification  opens  the  way  to  almost  endless 
subdivision,  all  of  which  may  be  useful  for  description, 
but  it  is  not  useful  for  general  classification. 
There  is  no  essential  difference  between  the  ordinary 
judicial  system  and  constitutional  judicial  systein.  K"or, 
again,  is  there  any  reason  why  the  classification-  should 
stop  at  the  electorate.  The  electorate  is  in  modern  demo- 
cracy all  important,  but  as  an  electorate  it  does  not  make 
laws.  The  pulpit,  press  and  platform  might  be  added. 
If  the  legal  sovereign  is  separately  mentioned,  still  more 
should  the   political  sovereign  be  mentioned. 

Some  modem  writers  (mainly  French.)  prefer  a  twofold, 
to  a  threefold  division.     They  give  a  division  into  legis- 
lative,  and  executive,    regarding   the   judicial 
fold  as  a  /part  of  the  executive.    The  judicial  power 

Division.  —the  danger  of  the  misuse  of  which  first  led 
political  thinkers  to  distinguish  functions  at  all — is  thus 
regarded  as  essentially  executive.  The  writers  who  give 
this  dual  theory  usually  subdivide  the  executive  into 
purely  executive,  administrative,  and  judicial.  The 
purely  executive  consists  in  supervision  and  direction, 
Ihe  administrative  in  the  actual  performance  of  the  de- 
tails of  the  work,  the  judicial  being  the  interpretation  of 
the  general  laws  and  their  application  to  individual  cases. 
Continental  theory  and  practice  sharply  distinguish  also 
the  judicial  executive  from  the  administrative  executive. 
In  this  distinction  the  system  of  administrative  law,  by 
>     which  public  officers  are  subject  to  a  separale  law  and 
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legal  procedure  from  private  indmduals,  is  the  deciding 

factor. 

To  regard  the  judicial  function  as  part  of  tihe  ej^ecu- 
tive  is  unsound.  The  reason  for  the  union  is  that  most 
legal  decisions  as  a  rule  involve  executive 
criticitm  action.  A  judge  says  whether  a  lavr  applies 
Division.  or  how  it  applies  to  a  given  case^  and  action  is 
taken  accordingly.  Law  courts  make  orders, 
it  is  true,  but  that  is  not  essential  to  the  judi- 
cial function.  In  fact  many  judicial  decisions  do- 
not  involve  execution.  In  certain  spheres  of  legislation 
there  is  no  execution,  whereas  in  even  ordinary  cases 
actual  execution  (as  between  parties  in  a  law  suit)  does 
not  depend  on  the  courts.  Of  course,  there  is  a  distinct 
connexion  between  the  executive  and  the  judicial :  they 
cannot  be  separated  from  each  other  absolutely.  Nor 
for  that  matter  can  the  legislative  and  executive  or  legis- 
lative and  judicial.  Judges  make  laws  by  setting  up 
precedents,  and  to  refuse  the  distinction  between  legis- 
lative and  judicial  would  be  as  logical  as  to  refuse  Aat 
between  executive  and  judicial.  The  Theory  of  the. 
Separation  of  Poftvers  is  Hot  an  absolute  rule;  properly 
understood,  it  indicates*  only  general  theoretical  and  prac- 
tical tendencies. 

The  practical  effect  of  the  theory  after  its  enunciation 
ty  Montesquieu  was  very  marked.  Among  the  many 
doctrines  of  liberty  which  have  influenced 
tnStt^vf  '°^®^'®  minds  this  more  than  any  other  ha» 
MontM-  affected  the  actual  working  of  government. 
Theory.  Concentration  of  power  favours  absolute  mon- 
archy or  despotism,  and  after  the  many  blow* 
dealt  to  monarchy  in  England  in  the  seventeenth  century 
and  in  France  in  the  eighteenth  century,  it  was  natural 
that  some  practical  theory  of  governn»ent  should  be  pro- 
duced- The  Social  Contract  of  Locke  was  democratilv 
enough,  but  it  wag  a  mere  theory,     and     partially    an 
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unsound  one.  The  separation  of  powers,  however,  was  a 
practical  issue  of  the  most  far-reaching  importance. 
Montesquieu's  doctrine  became  a  political  gospel,  which 
l)ore  fruit  in  the  reorganisation  of  governments  in  France 
after  the  E^volution  and  in  the  TJnited  Sta.tes  after  the 
War  of  Independence. 

Ifost  of  the  leaders^  of  opinion  in  Americai  after  the 
Wax  of  Independence  favoured  the  theory.     The  indi- 
vidual state  constitutions  adhered  to  the  prin- 
in  Amanoa,  ^^^i^  ^^  ^^^  ^^  possible.        One     of     the  most 

typical  is  the  constitution  of  Massachussetts  (1780), 
which  declares  that  in  the  government  of  Massa- 
chussetts **  the  legislative  departmeait  shall  never 
exercise  the  executive  and  judicial  powers,  or  either  of 
them,  the  executive  shall  never  exercise  the  legislative 
amd  executive  powers  or  either  of  them,  to  the  end  that 
there  may  be  a  government  of  laws  and  not  of  men."  In 
France,  too,  the  Declaration  of  Rights,  at  the  time  of  the 
PVench  Revolutipn,  expressly  accepted  the  theory,  saying 
that  where  there  is  no  separation  of  powers  there  is  no 
con$titution.  The  actual  scheme  formulated  as  a-  result 
was  a  legislature  not  dissolvable  by  the  head  of  the 
executive;  ex-officers r  could  not  sit  in  the  legislative 
houses  and  judges  were  elected.  The  king  had  no  initia- 
tive and  a  very  limited  veto 

2. — Criticism  of  the  Theoby. 

The  greatest  defect  of  the  Theory  of  the*  Separation  of 
Powers  is  that,  as  expressed,  by  Montesquieu  and  Black- 
Abtoiute  stone,  it  states  as  a  universal  theory  what  can 
atlofMs'  ^^'^  ^®  partially  realised  in  fact.  The  theory 
tmpoMibi0«  expresses  some  general  tendencies,  but  there  can 
be  no  rigid  demarcation  between  the  so-called  "powers." 
There  may  be  distinction,  but  no  rigid  separation,  between 
the  powers-  The  estate  is  an  organic  unity,  and  just  as 
ike  various  pairts  of  the  body  depend  on  each  other  so  the' 
various  parts  of  the  state  machinery  are  interrelated.     A' 
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glance  at  the  actual  practice  of  governments  will 
show  this.  It  may  also  be  noted,  considering  that 
England  did  not  riBsOrt  to  an  absolute  separation  of 
power»  or  of  the  departments,  and  that  England  was 
the  example  referred  to  by  Montesquieu,  that  the  French 
philosopher  did  not  intend  to  advocate  the  entire  dis- 
junction of  the  powers  or  departments  as  has  been  done 
by  so  many  of  his  followers.  As  pointed  out  by 
Madison  (in  the  FederaUH)  Montesquieu's  meaning 
is  this — that  where  the  whole  powers  of  one  department 
are  exercised  by  the  same  hands  which  possess  -  the 
whole  powers  of  another  department,  the  fundamental 
principles  of  a  free  government  aie  subverted. 

In  the  government  of  the  TTnited  States,  where  the. 
theory  was  consciously  adopted,  the  legislature  is  not' 
Ameri  a.  ^'bsolutely  sepad^ted  from  the  executive.  The 
an  '"  head  of  the  executive,  the  President,  exercises 
Example.  ^^^  considerable  influence  over  the  legislature 
(Congress).  He  has  a  partial  veto  over  acts  passed  by 
the  legislative  bodies,  and,  although  not  himself  a  mem- 
ber of  Congress,  by  his  presidential  messages  he  can 
influence  the  course  of  legislation;  *  The  Senate  also  has 
certain  executive  functions,  e.g,>,  ratification  of  treaties 
and  of  certain  appointments. 

The  President,  with  the  advice  and  consent  of  thet 
senate,  appoints  the  federal  judges,  and  the  federal  coui^ts 
Bav©  an  enormous  influence  on  both  the  legislature  and 
the  executive.  In  a  federal  form  of  government  the 
judicial  branch  of  government  occupies  a  unique  place  in 
relation  to  both  the  executive  and  legislature.  The 
existence  of  the  federal  constitutional  law  colours  every 
act  of  the  legislature.  Constitutional  law  being  above 
ordinary  law,  the  courts  have  to  decide  whether  legislative! 
and  executive  acts  are  vltra  vtT^s,  that  is,  within  the  legal 
powers  of  the  l<*gislature  or  not.  The  same  is  true  of 
the  judiciary  and  executive.      In  fact  the  all-pervading 
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nature  of  tlie  judicial  element  shows  the  complete  impos- 
flibility  of  absolute  sex>aration.  In  the  state  goyem- 
ments  in  the  United  States  separation  is  more  marked. 
In  the  states  the  system  of  separate  election  of  the  vari- 
ous legislative^  executive,  and  judicial  officers  of  gov- 
ernment prevails;  but  even  there  the  governors  have  as 
a  rule  a  certain  power  of  veto  over  the  legislatures,  and 
the  system  itself  has  proved  far  from  satisfactory, 
particularly  in  the  election  of  judges  and  subordinate 
executive  officers. 

In  the  United  States  the  whole  system  of  party 
organisation,  the  most  elaborate  in  the  world,  has  grown 
up  as  a)  protest  against  the  rigid  demarcation  of  powers 
insisted  on  by  the  founders  of  the  American  Constitution. 
Where,  as  in  America,  there  is  no  guarantee  that  the 
head  of  the  executive  and  the  majority  of  the*  legisla- 
ture will  be  in  general  agreement,  there  is  the  possibi- 
lity of  friction  and  deadlocks.  The  i>arty  system  has 
grown  up  to  ensure  that  the  legislative  houses  and  the 
president  should  be  of  the  same  political  ideas,  and  thus 
secure  harmonious  working  in  the  government  machine. 

The  British  Constitution  is  the  best  example  of  the  non- 
applicability    of    the    theory.        The     Lord    Chsncell- 
or,  ^  who     is      at    once     a    member    of    the 
••Mtitu-     Cabinet,  of  the  House  of  Lords,  and  the  head  of 
tion.  the  Judiciary,  is  a  standing  refutation  of  the 

doctrine  of  separation  of  powers.  This  is  all  the  more 
peculiar,  because  Montesquieu  gre^atly  admired  the 
British  system.  InsDead  of  the  executive  and 
legislative  being  separate  in  Britain  they  are  virtually 
one.  Nominally,  of  course,  the  legislature  (the  King- 
in-Parliament)  is  distinct  from  the  executive  (the  King 
and  ministers),  but  as  a  matter  of  tact  the  eontrolling 
force  in  both  executive  and  legislative  is  the  Cabinet. 
The  Cabinet  consists  mainly  of  the  heads  of  departmeniis 
who  carry  on  the  actual  executive  work  of  government, 
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and^  as  a  Cabinet,  they  guide  the  whole  course  of  legis-i 
lation.  The  House  of  Lords,  which  is  the  upper  chamber 
of  the  legislature,  is  also  a  supreme  court  of  appesil. 
Thus  in  Montesquieu's  favourite  type  lies  the  negation  of 
his  theory.  The  union  of  powiers  in  the  Cabinet,  hoN^ever- 
was  noH  so  marked  when  Montesquieu  wrote  as  it  is  now. 
Blackstone,  as  a  jurist,  did  not  recognise  tlie  Cabinet, 
which  is  an  extra-legal  organisation. 

In  France  and  Germany  there  is  no  through-going 
separation,  in  France,  the  President  is  elected  by  the 
In  Franca  *^^  houses  of  the  legislature  convened 
and  together.    His  ministers  are  very  much  like  the 

Germany.  English  Cabinet,  only  as  ministers  they  have  s 
sepaa:ate  name  (*'  Council  of  Ministers  ")>  and  have  a 
slightly  different  organisation  from  their  organisation  a« 
a  Cabinet.  The  members  of  the  Cabinet  are  the  represen- 
tatives of  the  majority  in  the  popular  house,  and  in 
practice  they  are  the  ministers  of  the  President.  The 
Cabinet  is  a  political  body,  whiich  controls  the 
President:  the  Council  of  Ministers  are  his  servants. 
Yet  they  are  the  same  body.  The  President  is  head  of 
the  executive — in  fact,  the  executive  departments  are 
created  by  his  decree :  yet  no  decree  of  the  President 
bolds  good  unless  it  is  assented  to  or  countersigned  by 
the  minister  who  is  head  of  the  department  affected. 
The  President  has  no  veto  over  legislalfion,  but 
he  can  demand  reconsideration  of  a  measure,  and,  with 
the  consent  of  the  Senate,  he  can  dissolve  the  Chamber  of 
Deputies.  He  has  also  considerable  powers  in  matters  of 
adjournment  and  in  re-election.  In  the  new  Germany, 
the  "powers"  are  combined  as  in  France,  except  that 
the  President  has 'more  power  of  interference  in  legisla- 
tion. In  aiH  Besponisible  governments,  the  executive  is 
subject  to  the  legislation j  thus  the  'powers'  are  really 
combined.  • 

In  the  pre- War  Germany,  the  Emperor  was  the  Head  of 
the  executive  for  the  Empire ;  but  lie  was  also  King  of 
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Prussia  and  as  such  could  influeiice  the  legislation  of  the 
Empire  in  any  way  he  pleased  by  means  of  his  all-power- 
ful Prussian  representation  in  the  Bundesrath.  The 
Bundesrath,  too^  had  large  administrative  powers.  As 
the  federal  organ  it  had  the  oversight  of  imperial  ad- 
ministration. It  had  large  powers  of  appointment,  iu- 
oluding  the  appointments  to  thfei  chief  Court  or  Reiches- 
gericht.  It  was  also  a  judicial  body  with  extensive 
powers. 

On  the  continent  of  Europe  the  prevalent  system  of 
administrative  law  is  a  contradiction  of  the  Theory  of 
Adminis-      Separation.     By  this  system   government  offi- 
trativa        cials,  in  respect  to  their  official  acts,  are  subject 
*■**'  to  a  separate  judicial  process  from  ordinary  citi- 

zens. They  are  judged  by  Administrative  Courts  which 
are  composed  i>artly  of  executive  officials  and  partly  of 
judges.  On  the  continent  this  system  is. regarded  as 
essential  to  the  liberty  of  the  citizen.  It  may  be  noted 
that  it  is  continued  in  the  new  German  constitution, 
which  was  adopted  by  a  very  democratic  National 
Assembly. 

In  no  constitution  in  the  world  can  there  be  absolute 
separation.  The  functions  of  modem  governments  act 
Oovarnmant  and  react  on  each  other  like  the  parts  of  a 
omul*  delicately  constructed  scientific  instrument.  A 
•ation  state  is  an  organic  unity,  and  any  attempt  to 

omrrio        break  up  the  unity  by  a.bsolute  separation  of 
UnRy.  ^}^g  parts  must  necessarily  fail.       Actual   ex- 

perience Eas  shown  that  where  the  most  thorough-goinpr 
attempts  at  separation  have  been  made,  sores  have  broken 
out  in  the  bodv  politic.  Where  the  constitution,  as  in 
the  Fnited  States,  is  difficult  to  amend,  extra  legal  or- 
ganisations have  grown  up  to  remedy  the  sores.  Liberty, 
moreover,  does  not  depend  on  the  mechanical  separation 
of  powers.  Great  Britain,  where  the  organisation  of 
irovemment  is  a  complete  negation  of  **«  ^^®^* 
in    one    of    the    freest    countries    in    the    world.     The 
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Unitidd     States,     where    the    theory    has    been    tried, 

Liberty  ^^  *1®^  ^  "^®^  ^^^^  country,  which  points 
nat  •ther  to  tJie  fact  that  freedom  depends  on 
factors  other  than  the  separation  of  powers. 
Freedom  depends  on  the  spirit  of  people  and  their  laws 
and  institutions,  not  on  the  mechanism  of  institutions 
themselves.  In  Britain,  the  rule  of  law  secures  free- 
dom; and  America  borrowed  the  legal  principles  of 
Britain.  Both  peoples  are  free  in  spirit,  therefore  their 
institutions  are  free. 

Again,  as  John  Stuart  Mill  points  out  in  his  Repre- 
sentative GovemTnent,  if  every  department  were  rigidly 
oipart-  c^t  o*  from  every  other  department  of  goi 
mentaiiavn.  ernment,  one  department  would  be  so  jealous 
of  the  other  that  it  would  try  to  defeat  its  objects.  The 
result  would  be  loss  of  eflSciency  in  the  government. 
This  argument  would  be  particularly  true  where  an  ex- 
ecutive wajs  opi)osed  in  political  opinion  to  a  legislature. 
Either  consciously  or  unconsciously  the  executive  would 
not  carry  out  the  laws  of  the  country  according  to  the 
spirit  in  which  the  laws  were  palssed. 

The  theory,  further,  may  prove  actually  harmful  in 
practice.  Thus  in  the  TJnited  States,  tho  election  of 
^  h  3^^K®s  and  executive  officers  hav<»  resulted  in 
may  •win  much  evil,  and  these  elections  were  meant  pri- 
harmfui.  Eiarily  to  secure  the  independence  of  the  vari- 
ous branches  of  government.  What  bar,  ha/p- 
pened  is  that  the  individual  citizens  have  suffered  in 
order  to  test  a  theory.  The  principle  of  separation  may 
thus  be  actually  antagonistic  to  liberty. 

Further,  each  department  at  once  exercises  all  three 
functions.  Thus  an  executive^ officer  has  to  judge  in  every 
ff»«^t.:..«  *ct  he  does  whether  such  and  such  is  legal  or  not. 
ion  of  Likewise  he  may  make  many  bye-laws.    It  is 

Funttions.     impossible  to  cut  off  any  one  function  or  any 
combination  of  the  functions  from  the  other  or  others. 
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Again^  tEe  theory  leads  to  the  mistake  of  the  equality 
of  the  powers.  Eeally  the  departments  are  not  equal,  for 
Th«  ^^^  Iegi8la4ive  is  superior.    It  makes  the  f rame- 

" Powers"  work  in  which  the  machinery  operates.  The 
"•*  Equal,  expression  of  the  will  must  come  before  the 
movement  of  the  hand,  or  as  Bluntschli  says  *'  as  the 
whole  is  more  than  any  of  its  parts  of  memberSi  so  the 
legislative  power  is  superior  to  all  the  other  particular 
powers."  The  supremacy  of  the  legislative  is  particul- 
arly confirmed  by  its^  power  over  the  purse.  By  ^  its 
control  over  finance  it  limits  and  controls  the  executive, 
however  theoretically  independent  the  executive  may  be. 

One  point  of  separation  which  the  theory  demands  has 
been  adopted  in  the  independence  of  the  judiciary.  How' 
far  the  judiciary  is  actually  independent  will  be  dis- 
cussed later. 

The  Theory  of  the  Separation  of  Powers  thus  indicates 
only  general  tendencies.  It  is  not  an  absolute  law,  and 
experience  proves  that  where  it  has  been  most 
€onoiu0ion.  thoroughly  applied,  it  has  not  proved  satis- 
factory.  The  cause  of  its  existence,  the  liberty  of  the 
people,  does  not  depend  on  the  rigid  division  of  powers, 
hut  upon  other  things. 


CHAPTER  XIII. 

THE  ELECTORATE  AND  LEGISLATURE. 

1.    Theories  of  Representation. 

We  have  seen  that  democracy  is  of  two  kinds,  direct 

and  indirect   democracy.       In  direct  democracy   eveiy 

citizen  takes  a  direct  pairt  in  making  the  laws 

?nSireof  "**  ^^  ^^^  state ;  in  indirecij  democracy  the  citizens 
Democracy. elect  representatives  to  voice     their    opinions. 
Modern  states  are  much  larger  in  area  than 
the  old  Greek  city  states,     and  it  is  a  physical  impos- 
sibility for  all  citizens  to  meet  together  to  propose  or 
discuss   measures.       Modem   democracy  rests  on  repre- 
sentation,   the    system    by    which    citizens,    instead    of 
attending  the  law-making     assembly     themselves,   elect 
others  to  act  for  them. 

In  every  modem  state  there  is  an  electorate,  the  people 
who  ate  qualified  by  the  law  of  the  state  to  elect  mem- 
The  bers  of  the    legislative  assembly.     In  modern 

Electorate,  democracies  there  is  considerable  variation  in 
electoral  laws.  In  some  states  theoretically  every  adult 
has  a  vote;  in  others  many  are  disqualified  from  voting. 
The  tendency  of  democracy  is  to  widen. the  electorate. 
'*  One  man,  one  vote  "  is  a  central  maxim  of  democracy, 
and  in  the  most  advanced  democracies  women  are 
allowed  to  vote  on  equal  terms  with  men. 

During    the    last   century    and   a  half  an  enormous 
amount  has  been  written  on  the  theories  of  represent- 
ation.    The  exercise  of  the  vote,  or  suffrage, 
ReprelSn?-*  says  one  school,  is  an  inherent  rigrht  of  every 
atiop.  citizen  in  a  state.    This  theory  owes  its  modern 

vogue  to  the  theory  of  Rousseau  that  sovereierntv  resides 
IT?    the  general  will.     •  This  theoi'y  was  held  by  many 
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leaders  of  the  French  fievolution,  who,  however,  did  not 
put  the  theory  into  practice  when  they  had  the  chance. 
The  opposite  school  says  that  not  every  citizen  should 
have  the  vote.  Only  those  should  vote  who  can  under- 
sftand  the  questions  on  which  they  vote  and  thus  are 
able  to  contribute  something  to  the  common  welfare. 
Among  well-known  modem  enemies  of  the  theory  of 
universal  suffrage  may  be  mentioned  John  Stuart  Mill, 
Lecky,  Sir  Henry  Maine,  Professor  Sidgwick,  and 
Bluntschli.  These  writers  are  not  enemies  of  demo* 
cracy ;  they  are  enemies' of  a  particular  type  of  democracy 
or  of  particular  tendencies  in  democracy. 

What  we  find  in  actual  practice  is  a  middle  position. 
Those  who  hold  that  every  citizen  should  have  a  vote 
must  first  define  the  word  citizen.     If  the  word  means 
every  able-bodied,   sane,   grown-up  individual   who   can 
understand  the  elementary  relations  of  things,  and  who 

by  birth  and  loyalty  belongs  to  the  state  in  which  he, 
or  she,  votes,  then  there  would  be  little  to  say  against 
the  theory  of  universal  suffrage.  But  if  the  word  citizen 
means  merely  residents  in  a  particular  territory  without 
owning  allegiance  to  the  state  in  which  they  live,  then 
modem  practice  is  against  the  theory.  In  modern  states 
not  every  one  is  allowed  to  vote.  Generally  speaking^ 
only  those  who  know,  what  they  are  voting  about  are 
allowed  to  exercise  the  suffrage.  Thus  children  and 
lunatics  are  excluded.  It  is  difficult  to  say,  of  course, 
when  a  person  is  grown  up.  Some  are  more  intelligent 
than  others  ai  an  earlier  age,  but  what  we  find  is  that 
for  other  purposes  besides  voting  each  government  re- 
cognisels  an  age  of  majority.  Minors  are  not  allowed  to 
vote:  similarly  people  of  unsound  mind,  who  cannot 
understand  public  questions,  are  universally  excluded. 
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Join  Stuart  Mill^  in  a  well-known  passage  in 
his  Representative  Government,  voices  the  theory 
of  the  educationai  qualification  thus: — *'I 
Educatioiiai  ^g^^^d  it  is  wholly  inadmissible  that 
atfonf*"  ^^y  person  should  participate  in  the  suffrage 
John  without  being  able  to  read,  write,  and  I  will 

MHPs*         3,dd,  perform  the  common  operations  of  arith- 
statement    metic.       Justice     demands,     even     when     the 
suffrage    does    not    depend    on    it,    that    the 
means  of  attaining  these  elementary  acquirements  should 
be  within  the  reach  of  every  petson,  either  gratuitously, 
or  at  an  expense    not  exceeding  what  the  poorest  who 
earn  their  own  living  can  afford.     If   this   were  really 
the  case,  people  would  no  more    think    of     giving  the 
suffrage  to  a  man  who  could  not  read,  than  of  giving  it 
to  a   child  who  could  not  speak;  and  it  would  not  be 
society  that  would  exclude  him,     but  his  own  laziness. 
When  society  has  not  performed  its  duty,  by  rendering 
this  amount  of  instruction  accessible  io  all,  there  is  some 
hardship  in  the  case,  but  it  is  a  haa*dship  that  ought  to 
he  borne.     If  society     has     neglected  to  discharge  two 
solemn    obligations,     the     more    important    and    more 
fundamental  of  the  two  must  be  fulfilled  first :  universal 
teaching  must  precede  universal  enfranchisement.       No 
one  but  those  in  whom  an  d  priori  theory  has  silenced 
common  sense  will  maintain  that  power  over  others,  over 
i  the  wiole  community,  should  be  imparted  to  people  who 
have  not  acquired  the  commonest  and  most  essential  re- 
quisites for  taking  care  of  themselves,  for  pursuing  in- 
telligently their  own  interests,  and  those  of  the  persons 
most  nearly  allied  to  them.      This  argument,  doubtless, 
might  be  pressed  further,  and     made     to     prove    much 
more.     It  would  be  eminently     desirable     that     other 
thinsrs  besides  reading,  writing,  and  arithmetic  could  be 
made  necessary  to  the  suffrage;  that  some  knowledsre  of 
the  conformation  of  the  earth,  its  natural  and  political 
divisions,  the  elements  of  general  history,  and  of     the 
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history  and  institutions  of  their  own  country,  could  be 
required  from  all  electors.       But  these  kinds  of  know- 
ledge^  however  indispensable  to  an  intelligent  use  of  tin) 
fiufi^ge,  are  not,  in  this  country,  nor  probably  anj-where 
save  in  the  Northern  United     States,     accessible  to  the 
whole  people;  nor  does    there    exist     any    trustworthy 
machinery    for    ascertaining    whether    they    have   been 
acquired  or  not.    The  attempt,  at  present,  would  lead  to 
partiality,   chicanery,   and  every  kind  of  fraud.       It  is 
belter  thait  the  suffrage  should  be  conferred  indiscrimin- 
ately, than  that  it  should  be  given  to  one  and  withheld 
from  another  at  the  discretion  of  a  public  officer.      In 
regard,  however,  to  reading,     writing,  and  calculating, 
there  need  be  no  difficulty.     It  would  be  easy  to  require 
from  every  one  who  presented  himself  for  registry  that 
he  should,  in  the  presence  of  the  registrar,  copy  a.  sen- 
tence from  an  !p!nglish  book,  and  perform  a  sum  in  the 
rule  of  three;  and  to  secure,  by  fixed  rules  and  complete 
publicity,  the  honest  application  of  so  very  simple  a  test. 
This  condition,  therefore,  should  in  all  oases  accompany 
universal  suffrage,  and  it  would,  after  a  few  years,  ex- 
clude none  but  those  who  cared  so  little  for  the  privi- 
lege, that  their  vote,  if  given,  would  not  in  general  be 
an  indication  of  any  real  political  opinion." 

On  other  grounds  bainkrupts  and  criminals  of  various 
kinds  are  excluded  from  the  vote.     The  exclusion  from 

bttier  *^^  ^^*®  ^^  ^^  ^  P^^  ^^  their  criminal  sentence 

Exoiuded  but  the  logical  result  of  their  acts.  People 
Classes.  ^^^  cannot  be  honest  or  who  will  not  obev  the 
criminals,  j^^^g  ^f  j^q  i^jjj  cannot  be  expected  to  contri- 
bute to  the  public  welfare  by  their  votes. 

In  some  states  government  servants  are  excluded  frorti 
the  vote — ^particularly  soldiers^  on  active  service.  The 
reason  for  exclusion  in  this  case  is  that  it  is 
menT"'  ^o*  ?ood  either  for  the  government  or  the 
strvantfl.  soldiers  themselves  thai  they  should  vote. 
LaYge  bodies  of  meu  congregated  together,  servants  of 
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governments  might  unite  to  overcome  the  government; 
or  the  influence  of  electoral  excitement  might  undermine 
the  discipline  so  necessary  in  an  army. 

In  most  states  the  government  officials  responsible  for 
the  conduct  of  the  elections  are  debarred  from  the  vote. 
Elecfion  Exclusion  in  their  case  is  meant  to  make  them 
Officials.       fair  minded  and  neutral. 

A  very  common  qualification  for  the  exercise  of  a  vote 
is  the  property  qualification.  The  theory  underlying 
The  the  property     qualification  is  that  only  those 

Qua^fflo*^  who  own  a  certain  amount  of  property  maj 
ation.  fairly  be  regarded  as  having  a    stake    in    the 

country.  One  aspect  of  this  qualification  is  that  only 
those  who  pay  taxes  should  be  allowed  to  vote.  John 
Stuart  Mill,  in  his  Representative  Government^ 
holds  this  view.  *'It  is  important,"  he  says,  **  that  the 
assembly  which  votes  the  taxes,  either  general  or  local, 
should  be  elected  exclusively  by  those  who  pay  something 
towards  the  taxes  imposed.  Those  who  pay  no  taxes, 
disposing  by  their  votes  of  other  people's  money,  have 
every  motive  to  be  lavish  and  none  to  economise  as  far  as 
money  matters  are  concerned,  and  any  power  of  voting 
possessed  by  theni  is  a  violation  of  the  fundamental  prin- 
ciple of  free  government,  a  severanqe  of  the  power  of 
control  from  the  interest  in  its  beneficial  exercise. '* 

If  it  is  true  that  only  those  who  pay  taxes  should  be 
electors,  modern"  democracy  holds  it  equally  true  that 
Taxation  there  should  be  no  taxation  without  represen- 
Rfllprasenta-  ^*^io^-  If  ^^  individual  pays  taxes,  it  is  now 
tion.  recognised  that  he  hais  a  right  to  have  a  voice 

in  legislation.  It  will  be  remembered  that  this*  prin- 
ciple was  at  the  basis  of  the  American  Wai*  of  Independ- 
ence. 

In  modem  democracies  tEe  control  of  national  finance 
lies  usually  in  the*  lower  house  of  the  legislature^  i.e., 
thie  house  which  is  elected  directly  by  the  people.  In 
Britain,  for  example,  the  Hnuse  of  Lords  has  no  voice 
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iu  the  annual  Budget,  so  that  in  a  sense,  although  the 
Ijords  compose  a  legislative  chamber  by  themselves, 
they  really  are  unrepresented  in  financial  matters. 

Another  test,  which  is  now  rapidly  disappeairing,  is 
sex.  Only  in  recent  years  have  women  been  allowed  to 
Sex  vote.     Female   suffrage   is  discussed     later  in 

StSrn  "■       this  chapter. 

The  actual  practice  q£  modern  governments  will  be 
seen. in  the  analysis  given  in  later  chapters  of  the  con- 
modern  stitutions  of  these  countries.  The  actual 
Praetioe.  laws  prevailing  may  be  shortly  summarised 
here : — 

1.     In  the  United  Kingdom,  till  1918,  the  laws  govern- 
ing the  suffrage  used  to   be  exceedingly  compdex.     So 
complex  were  they  that  no  one  save  those  whose 
In  the  special  duty  it  is  to  know  pretended  to  know 

icrngfioiii.     their  details.  In  England,  by  the  Representation 
of  the  People  Act  of  1918,  there  is  an  approxima- 
tion to  universal  manhood  suffrage  ;       and    in    1918    a 
limited   system  of  female  suffrage  was  also  introduced. 
Those  excluded  from  the  vote    by    law    under    the    old 
system      were      Peers    (except    Irish    Peersi),    election 
agents,      canvassers,      returning      officers      (except      in 
case     of     a     tie),      felons,     aliens     and     certain     pau- 
pers, domestic  servants,  bachelors  living  with  their  parents 
or    occupying    no     premises  of  their  own,  and  persons 
changing  their  abode  frequently.     Several  of  these  were 
excluded    because    of    historical  reasons,  and  others  by 
accident.     There  was  no  single  electoral  law  in  England. 
The  result  of  the  sum  total  of  thje  laws  bearing  on  the 
suffrage  was  the  exclusion  of  several  of  the  above  classes 
of  people.       Except  those  usually  excluded  by  all  coun- 
tries    (aliens,     felons,     convicts,     etc.),    there  was   no 
general  theory  in  the   British  system  whereby  domestic 
servants  and  bachelors  living  with  their  parents  should  be 
excluded.      What    happened   was    that    thcfy   were-  not 
included  in  the  various  laws  passed.  — 
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Every  voter  must  be  registered.  In  ail  countries 
voters'  registers  are  kept  in  which,  the  lists  of  voters  are 
periodically  revised. 

2.  In  France,  universal  manhood  suffrage  exists,  save 
for  lunatics,  convicts,  etc.,  and  men  on  active  military 
France.      or  naval  service. 

3.  In  the  late  German  Empire,  there  was  a  near  ap- 
proach to  manhood  suffrage.  The  age  limit  was  twenty- 
five,  not,  as  in  England  and  the  United  States, 
twenty-one.  In  the  individual  states  of  Ger- 
many there  was  no  unity  of  system.  The  most  notable 
of  all  the  systems  was  the  three-class  Prussian  system. 
One-third  of  the  electors  for  the '  popular  assembly 
(Landtag)  were  chosen  from  the  three  classes  arranged 
according, to  the  amount  of  taxation  paid.  In  this  way 
the  richer  classes  had  a  much  greater  representation 
than  the  poorer.  According  to  Qie  new  German  Con- 
stitution all  Germans,  male  and  female,  over  twenty 
years^  of  age  have  a  vote. 

4.  In  the  United  States  there  is  great  variation  of 
detail  among  the  individual  states.       Some  halve  a  pro- 
perty   qualification,     some    have    not.     Some 

ftetes!"***^  impose  an  educational  test,  some  not.  In  some 
states  oTily  males  are  allowed  to  vot? ;  in  others 
both  males  and  females  may  vote.  In  the  United  States, 
too,  where  there  is  a  large  immigrant  population  the 
rules  of  citizenship  as  qualifying  for  a  vote  vary.  In 
some  states,  definite  naturalization  must  take  place;  in 
others  residence  for  a  minimum  period,  and  in  others 
a  declaration  of  intention  to  become  a  naturalised  citizen 
of  the  United  States  is  necessary. 

5.  In  India  the  electorate  for  the  Provincial  legisla- 
tures has  been  considerably  widened  by  the  Government 

-^    of  India  Act  of  1919.  Generally  speaking,  every     * 
-"  *^'         person  is  entitled  to  have  his  name  registered 
on  the  electoral  roll  of  a  constituency  who  has  the  quali- 
fications prescribed  for  an  elector  of  that  constituency. 
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and  wko  is  not  subject  to  any  of  tlie  following*  disquali- 
fioations,  viz.: — (a)  is  not  a  British  subject,  (6)  is  a 
female,  (c)  has  been  adjudged  by  a  competent  court 
to  be  of  unsound  mind,  or  (d)  is  under  21  years  of  age. 
The  qualifications  of  an  elector  for  a  general  constituency 
are  generally  based  on — (a)  community,  (b)  residence, 
and  (c)  occupation  of  a  building,  or  payment  of  muni- 
cipal or  cantonment  taxes,  or  rural  rates  or  cesses,  or 
payment  of  income-tax  or  the  holding  of  land,  or  the 
receipt  of  a  military  pension. 

2.     Electoral  Districts. 

In    order  to    elect    members    of  a    legislature    in  a 
modem  state  it  is  necessary  to  subdivide  the  country 

into  electoral  areas.     Theoretically  there  is  no 
of" Areas**"  reason  why  all    representatives  should  not  be 

chosen  from  the  country  at  large,  but  in'  prac- 
tice, except  when  states  are  very  small,  it  has  been  found 
difficult  for  electiors  to  have  sufficient  knowledge  about  the 
candidaites  in  a  large  area  to  vote  intelligently  for  them. 
Modem  states,  therefore,  are  usually  subdivided  into 
areas  for  electoral  purposes.  These  areas  are  fixed  as  a 
rule  according  to  numbers,  but  it  may  happen  that  dis- 
trict limits  fixed  for  other  purposes,  such  as  local  or 
municipal  government,  may  be  adopted  as  electoral 
areas.  These  areas  should  be  as  equal  in  population  as 
possible.  With  modem  industrial  and  commercial  condi- 
tions population  changes  very  quickly,  and  it  is  often 
found  that  where  originally  electoral  districts  were  equal 
in  number,  now,  owing  perhaps  to  the  rise  of  ja  new 
industry  in  a  hitherto  agricultural  area,  or  to  the  decay 
of  an  industry  in  a  hitherto  industrial  area,  that  the 
population  has  completely  changed.  In  almost  every 
state  there  atre  examples  of  this,  which  leads  to 
very  glaring  discrepancy  between  the  number  of 
electors  and  number  of  representatives.  For  electoral 
areas,  therefore,  frequemt    revision    is    necessary.     This 
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Ls  called  Eedistribution  of  Seats.  By  redistributioii 
seats  may  be  abolished  in  one  airea  and  added 
in  another  area.  In  countries  with  a  rapidly 
growing  population  periodical  revision  is  very  necessary. 
This  revision  may  not  only  necessitate  redistribution  of 
seats  but  an  actual  increase  in  the  number  of  representa- 
tives/ unless  a  new  basis  of  numbers  is  adopted. 

In  most  countries  every  ten  years  a  Census  is  taken, 
and  the  best  way  to  decide  distribution  is  to  follow  the 
Census.  This  is  done  in  the  United  States, 
a?*Ba8i£"'  where  the  basis  of  representation  according  to 
numbers  shifts  from  census  to  census.  Thus 
after  the  census  of  1910  there  was  one  representative  to 
about  every  210,400  inhabitants.  In  Great  Britain 
periodic  Eedistribution  Bills  are  passed  (the  last  was 
passed  in  1918)  by  which  the  inequalities  resulting  from 
changes  in  the  population  are  rectified  as  far  as  possible. 

In  the  actual  making  of  electoral  districts  there  are 
two  leading  methods.  One  is  to  subdivide  the  total  area 
Methods  Of  into  as  many  districts  as  there  are  representa- 
EiMtorai  tives  to  be  chosen,  one  member  to  be  cKosen 
Areas.  from  each.     The  other  is  to  make  a  smaller 

oufrfct  number  of  areas  from  each  of  which  several 
Gonemi  members  are  chosen,  the  number  from  eacK 
Ticket,  being  proportionate  to  the  size  of  the  district 
as  compared  with  the  total  number  of  members  to  be 
chosen.  The  first  of  theise  methods  is  known  as  the 
single  district  system,  or,  in  French,  the  scrutin  d'arrond- 
issement  (voting  by  aiTondissement,  or  district).  The 
other  is  the  general  ticket  method,  or,  in- French,  the 
scrutin  de  liste  (Ust  voting). 

In  actual  practice  most  states  favour  the  single  district 
method,  although  in  many  both  systems  have  been  tried 
at  various  times.  In  Great  Britain  the  single  district 
plan  is  the  general  rule,  though  some  larger  constituen- 
cies return  more  than  one  member.  In  France  the 
single  district  was  adopted  for  the  Chamber  of  Deputies 
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at  first,  but  in  1885  it  was  aibolished  for  the  general  ticket 
method,  which  in  1889  was  abolished  in  favour  of  the 
single  district  plan  formerly  in  vogue.  In  1919  the 
scrutin  de  liste,  with  proportional  representation,  was 
again  adopted.  In  Italy  the  general  ticket  plan  was 
adopted  in  favour  of  the  single  district  system  in  1891, 
and,  in  1919,  proportional  representation  was  in- 
troduced, as  in  France.  Where  proportional  re- 
presentation has  been  adopted,  the  general  ticket  method 
necessarily  prevails.  In  municipal  and  local  govern- 
ment elections  the  greatest  variety  prevails.  Often 
where  the^  single  district  method  is  adopted  for  central 
government  the  general  ticket  method  is  adopted  for 
local  government,  and  vice  versd. 

The  advantages  of  the  single  district  plan  anei  several. 
In  addition  to  performing  his  duties  as  a  legislator  for 
the  whole  state,  the  member  chosen  also 
of'the*****  knows  the  particular  needs  of  his  district,  and 
o^strfct  hrings  these  before  the  central  government. 
In  all  systems  of  government,  however  great 
may  be  the  decentralisation,  the  sanction  of  the  central 
government  is  necessary  for  many  types  of  work.  Thus 
in  Great  Britain  the  Local  Government  Board  possesses 
large  powers  of  sanction  in  many  matters,  and  district 
members  are  useful  in  hel|ping  to  secure  the  necessary 
satnction.  Not  only  so,  but  often  for  local  purposes  sanc- 
tion is  necessary  from  Parliament  itself.  Bills  of  this 
type  are  usually  non-contentious,  but  the  local  member 
must  guide  them  through  the  House  of  Commons. 

Another  advantage  of  the  district  method  is  that  tie 
member  is  known  to  his  constituents :  often  the  mem- 
ber is  either  a  native  of  the  area  or  has  lived  in  the 
area  for  a  considerable  period.  In  this  way  the  electors 
come  to  know  their  member,  a  fact  which  in  Great 
Britain  especially  is  important  because  re-election  of  the 
sitting  member  is  common. 
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Another  advantage  of  the  district  method  is  that  it 
secures  a  reasonable  balance  of  interests^  especially 
where  there  is  strong  party  organisation.  Where  the 
general  ticket  method  prevails,  the  stronger  party  can 
secure  all  the  seats,  but  in  the  single  district  minorities 
have  a  chance  of  representation.  Agricultural  areas, 
for  example,  may  secure  representation,  whereas  in  the 
general  ticket  plan  it  may  easily  ^happen  that,  in  highly 
industrialised  countries,  the  town  interests  will  always 
outvote  the  rural  interests..  The  district  method  thus 
secures  variety  in  representation,  and  as  such  is  a  better 
method  of  representing  the  will  of  the  people  than  the 
general  ticket  method. 

Another  advantage  of  the  single  district  plan  is 
simplicity  of  organisation  and  ease  in  counting  votes. 

The  disadvantages  of  the  single  district  plan  are. 
firstly,  the  fact  that  population  changes  rapidly  and 
that  the  basis  of  representation  may  become 
tagesoMhe  ^njiist.  This  can  be  remedied  by  frequent  re- 
Method,  vision  of  areas.  This  defect  applies  equq.lly  to 
the  general  ticket  method.  Secondly,  it  is  often 
said  that  election  by  single  districts  leads  to  particularist 
views  in  politics.  To  secure  votes  members  tend  to  look 
after  local  interests  more  than  general  interests.  This, 
however,  is  more  an  academic  than  a  real  argument,  as 
local  interests  tend  more  and  more  to  become  matters  for 
local  bodies,  and  members  of  the  central  legislature  are 
judged  by  the  electors  a-ccording  to  the  opinions  the 
members  hold  on  matters  of  general  policy.  It  is  true 
that  members  do  look  after  local  interests,  but  in  modern 
governmental  organisation,  this,  far  from  being  a  defect, 
18  a  positive  advantage  of  the  district  plan. 
Thirdlv,  the  single  district  plan,  it  is  said,  restricts 
the  choice  of  the  electors,-  with  consequent  loss  of  man- 
power in  the  legislative  assembly.  Here,  again,  facts 
prove  the  argument  fallacious.  Most  electoral  areas 
may  choose  their  candidates  as  they  wish.       Where,  as 
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in  some  municipal  elections^  tlie  candidates  must  reside 
in  their  electoral  areas  or  wards,  it  is  true  that  a  more 
general  method  of  election  may  secure  better  men, 
but  in  central  politics  electors,  as  in  Britain,  may  choose 
any  one  they  please.  Often,  it  is  true,  the  member  is  a* 
native  of  or  resident  in  the  electoral  area,  but  in  that 
case  he  is  usually  one  of  the  most  prominent  inhabit- 
ants.  But  frequently  it  happens  that  noin-na.tives  or 
non-residents  are  elected.  In  modern  democracies, 
where  every  man  and  woman  is  educated,  it  is  not  easy 
for  second-rate  men  or  women  to  be  elected.  The 
normal  civic  sense  of  the  people  is  strong  enough  to  pre- 
vent inferior  men  even  from  contesting  electiona. 

The     single     district     plan     has     proved     a     fairly 
satisfactory  basis  of  election.     That  it  has  drawbacks  i« 

Co  er  '  n  ^^^^^^^>  ^^^  ^U  /plans  of  representation  have 
•  drawbacks.  The  single  district  method  requires 
careful  control  and  management,  especially  in  periodical 
revision,  to  presei^^'e  the  balance  of  numblers.  On  the 
whole  it  is  the  most  favoured  electoral  method  for  central 
governinent  at  the  moment,  though  the  general  ticket 
plan,  with  proportional  representation,  is  making  rapid 
headway  against  it.  In  local  government  a  combination 
of  the  single  district  and  general  ticket  methods  seems  to 
be  most  satisfactory. 

In  all^ deinocratic  elections  the  principle  of  the  ballot, 
or  secret  voting,  has  come  to  be  recognised.     The  ballot, 
Ballot  ^^^^  ^^  principle  and  procedure,   may  best  be 
'explained   bv.  the   following  extract  from   the 
English  Ballot  Act  of  1872 :  — 

**In  case  of  a  poll  at  an  election  the  votes  shall  be 
given  by  ballot.  The  ballot  of  each  voter  shall  consist 
of  a  paper,  showing  the  names  and  description  of  the 
candidates.  Each  ballot  pajper  shall  have  a  number 
printed  on  the  back,  and  shall  have  attached  a  counter- 
foil with  the  same  number  printed  on  the  face.  At  the 
time  of  voting,  the  ballot  paper  shall  be  marked  on  both 
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sides  with  an  official  mark,  and  delivered  to  the  voter 
within  the  polling  station,  and  the  number  of  such  voter 
on  the  register  of  voters  shall  be  marked  on  the  co  (inter- 
foil,  and  the  voter  having  secretly  marked  his  vote  on  the 
paper,  and  folded  it  up  ro  as  to  conceal  his  vote,  shall 
place  it  in  a  closed  box  in  the  presence  of  the  offic^er 
presiding  at  the  polling  station.     .     .     . 

After  the  close  of  the  poll  the  ballot  boxes  shall  be- 
sealed  up,  so  as  to  prevent  the  introduction  of  additional 
ballot  papers,  and  shall  be  taken  charge  of  by  the  re- 
turning officer,  and  thaft  officer  shall,  in  the  presence  of 
such  agent,  if  any,  of  the  candidates  as  may  be  in  at- 
tendance, open  the  ballot  boxes  and  ascertain  the  result 
of  the  poll  by  counting  the  votes  given  to  each  camdi- 
date,  and  shall  forthwith  declare  to  be  elected  the  candi- 
dates or  candidate,  to  whom  the  majority  of  votes  have 
been  given." 

3.  Methods  of  Voting  and  Problems  of  Suffrage. 

In  all  systems  of  election,  the  candidate  chosen  is  the- 
one  who  receives  the  majority  of  the  votes  cast.    But  it  is 
clear  that  if  A.  B.  C.  and  X.  T.  Z.,  two  candi- 
Minority       dates  for  a  legislative  assembly  who  represent 
ation!**"  '  opposed  political  ideas,     receive     respectively 
5,000  and  4,999  votes,  the  4,999  voters  will  not: 
be  represented  as  they  wish.     A.  B.  C.  is  elected  by  a^ 
majority  of  one,  but  he  cannot  be  said  to  represent  all  the- 
voters  in  his  constituency. 

Many  /political  thinkers  hold  that  no  true  democracy 
can  exist  where  mere  majority  election  of  this  type  pre* 
vails.  Lecky  and  John  Stuart  Mill^  in  parti- 
john  Stuart  cular,  are  strong  advocates  of  minority  repres- 
statlmant,  entation.  Mill  in  hi«  EepresenHcUive  Gov- 
ernment devotes  considerable  attention  to  this 
aspect  of  the  representative  system.  **  A  completely  equal 
democracy,"  he  says,  "  in  a  nation  in  which  a  single  class 
composes  the  numerical  majority,  cannot  be  divested  of 
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certain  evils;  but  those  evils  are  greatly  aggravated  by 
the  fact  that  the  democracies  which  at  present  exist  are 
.not  equal,  but  systematically  unequal  in  favour  of  the 
.predominant  class.  Two  very  different  ideas  are  usual- 
ly confounded  under  the  name  democracy.  The  pure 
idea  of  democracy,  according  to  its  definition,  is  the 
government  of  the  whole  people  by  the  whole  /people, 
•equally  represented.  Democracy,  as  commonly  con- 
ceived and  hitherto  practised,  is  the  government  of  the 
whole  people  by  ai  mere  majority  of  the  people,  exchi- 
fiively  represented.  Th^  former  is  synonymous  with  the 
equality  of  all  citizens;  but  strangely  confounded  with 
it  is  a  government  of  privilege,  in  favour  of  the  numeri- 
cal majority,  who  alone  possess  practically  any  voice  in 
the  state.  This  is  the  inevitable  consequence  of  the  man- 
ner in  which  the  votes  are  now  taken,  to  the  complete 
disfranchisement  of  minorities,"  and,  after  saying  that 
the  majority  will  prevail  in  a  representative  body  actu- 
ally deliberating,  he  goes  on  to  say:  "  But  does  it  follow 
that  the  minority  should  halve  no  representatives  at  all  ? 
Because  the  majority  ought  to  ^prevail  over  the  minority, 
must  the  majority  hatve  all  votes,  the  minority  noneP 
Is  it  necessary  that  the  minority  should  not  even  be 
heard?  Nothing  but  habit  and  old  association  can  re- 
concile any  reasonable  being  to  the  needless  injustice. 
In  a  really  equal  democracy,  every  or  any  section  would 
be  represented,  not  disproportionately,  but  proportion- 
li'tely.  A  majority  of  the  electors  would  always  have  a 
majority  of  the  r^jpresentatives ;  but  a  minority  of  the 
electors  would  always  have  a  minority  of  the  represen- 
tatives. Man  for  man  they  would  be  as  fully  represent- 
ed as  the  majority.  Unless  they  are,  there  is!  not  equal 
firovemment,  but  a  government  of  inequality  and  privi- 
lege :  one  part  of  the  people  rules  over  the  rest :  therei  is  a 
part  whose  fair  and  equal  share  of  influence  in  the  rerpre- 
•sentation  is  withheld  from  them,  contrary  to^  dll  just 
^g^ovemment,  but,  above  all,  contrary  to  the  principle  of 
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democracy,  whick  professes  equality  as  its  very  root  and 
foundation.'* 

Many  expedients  have^been  suggested  for  the  repre- 
sentation of  minorities.  Of  these  most  important  is 
Methods  of  proportional  representation.  The  aim  of 
Minority  proportional  representation  is  to  give  every 
atlon!**"*'  division  of  opinion  among  the  electors  cor- 
proport-  responding  representation  in  national  or  local 
Represent-  assemblies.  A  distinction  is  sometimes  drawn 
ation.  between       proportional      representation       and 

minority  representation.  Minority  representation  gives 
representation  of  some  kind  to  minorities  whereas 
proportional  representation  gives  representation  .  in 
proportion  to  voting  strength. 

The  scheme  most  commonly  connected  with  proportion- 
al representation  is  called  the  Hare  or  Andrse  system. 
The  Hare  This  system  was  first  proposed  by  an  English- 
System,  man  named  Thomas  Hare  in  1851,  in  a  book 
called  the  Election  of  RepreseiMMives.  It  was  strongly 
supported  by  John  Stuart  Mill  (in  his  B&presentati^e 
Government),  by  Lord  Avebury,  Lecky,  and  Lord  Court- 
ney. It  was  introduced  into  Denmark  in  1855  by 
Andrse. 

There  are, many  variations  of  the  Hare  system,  but 
ttey  aill  have  the  same  underlying  principle.  The 
scheme  is  also  known  as  the  preferential  system,  or  trans- 
ferable vote  system.  The  basis  of  it  is  that  each  elec- 
toral district  or  constituency  should  have  at  nainimum  of 
three  seats.  No  maximum  is  necessary.  Lord 
Courtney  suggested  a  fifteen-membered  constituency  as 
a  reasonable  limit.  In  Belgium  the  largest  constituency 
retumff  twenty-two  members.  The  candidates  stand  on 
tihe  "  general  ticket  *'  (or,  in  French,  the  scrutiih 
de  liste).  The  elector  may  vote  for  only  one 
candidate,  or  for  a  limited  number,  and  on  the 
ballot  paper  he  may  write  also  1,  2,  3,  or  more,  indi- 
cating his  first  choice,  second  choice,    and   so  on.     To 
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secure  election  tlie  candidate  need  only  have  a  eertaiit 
number  of  votes.     The  number  is  fixed  by  dividing  the- 
total  number  of  votes  cast  by     the    number    of     seats 
vacant.     This  number  (known  as  the  ''quota'')  secures- 
election    as    soon    as    a  candidate    reaches    it.     At    the- 
first  count  of  votes,  only  first  choices  are     taken     into 
account.       As  soon  as  a  candidate  receives  a  sufficient 
number  of  first  choices  to  give  him  the  ''  quota  ''  neces- 
sary for  election,  he  receives  no  more  votes.    The  surplus 
votes   which    otherwise    would   have    gone    to    him    are* 
given  tb  the  second  choices.     If  these  second  choices  do 
not  bring  r^  the  necessary  number  of  candidates  to  the 
electoral  quota,  then  the  third  choices  are  counted,  and 
so  on  till  all  the  seats  are  filled. 

This  system  has  been  introduced  not  only  in  Denmark 
(where  it  was  modified,  in  1901,  for  the  list: 
system),  but  in  Tasmania  and  in  municipal  elec- 
tions in  Ireland.  During  the  last  two  years 
proportional  representation  has  made  rapid  progress. 
In  1920  it  was  introduced  in  Winnipeg,  Canada,  for 
provincial  elections,  and  in  New  South  Wales  in  Australia. 
It  has  been  adopted  in  Malta,  and  it  is  used  for  certain, 
constituencies  in  India.  It!  has  also  been  introduced  in 
both  Holland  and  Germany. 

A  variety  of  the  same  system  prevails  in  Belgium, 
Sweden,  some  Swiss  Cantons  and  Finland.  The  systems  of: 
these  countries  are  known  as  List  systems.    The 
system!       candidates    are     nominated     by    the     various 
political     parljies      or     groups     of      electors. 
According  to   the  list  system,     candidates    are    group- 
ed in  lists,  and  all  votes  given  to  individual  candidates 
on  the  list  are  counted  first  as  votes  for  the  list  itself.  Each) 
voter  may  cast  as  many  votes  as  there  are  seats  vacant, 
but  he  cannot  give  more  than  one  vote  for  one  candi- 
date.    The  number  of  votes  necessary  for  election  is,  as» 
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in  the  Hare  system,  decided  by  the  total  number  oi 
votes  cast  by  each  party  and  is  then  divided  by  the  elec- 
toral quota),  v^hich  gives  the  number  of  seats  to  which 
each  party  is  entitled.  If  there  is  any  deficiency,  it  is 
made  up  by  the  parties  which  have  the  largest  frac- 
tional quotas. 

In  spite  of  the  evident  reasonableness  of  the 
principle  of  proportional  representation  it  has  not  found 
aniversal  favour.  It  was  proposed  in  the 
for  and  draft  of  the  South  African  constitution,  but 
%*  port-  ultimately  given  up.  It  'was  proposed  and  re- 
{onai^^^^^^  jected  in  England  in  1918.  The  chief 
tion.  difficulty     of     proportional     representiation     is 

its  complexity.  Where  constituencies  have  a 
large  number  of  seats  the  minds  of  electors  may  become 
confused.  Thus  in  Belgium  the  largest  constituency 
has  twenty-tw)o  members,  and  electors  find  it  difficult 
to  sort  out  their  various  choices.  The  process  of  count- 
ing is  also  very  difficult.  The  practical  difficulties  of 
the  scheme  have  hitherto  prevented  its  wide  adoption . 
Recently  proportional  representation  has  been  stronglv 
supported  as  a  means  of  countering  the  claims  of  small 
minorities,  such  as  Trade-Unions,  to  control  Government. 
By  proportional  representation  such  minorities  would  be 
placed  in  their  proper  perspective  in  the  voting  strength 
of  the  country.  At  present  thjey  claim  to  represent  the 
whole  of  one  class  of  men  and  women ;  whereas  actuallv 
they  represent  perhaps  even  a  minority  of  that  class. 
Proportional  representation  over  a  whole  country  would 
make  the  results  of  elecffions  correspond  more  closely  with 
the  actual  public  opinion  of  the  iime. 

Some  writers  point  out  that  minority  representation  of 
this  kind  tends  to  produce  a  type  of  "  minority  thinking  " 
resulting  in  class  prejudice  amd  class  legislation.  Not  only 
so,  but  it  argued  that  by  such  schemses,  the  ablest  men 
in  the  country  are  excluded  by  those  who  pander 
to  a  parfficular  class.       It  may  also  be  mentioned  that 
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the  supporters  of  the  Hare  scheme  argue  that  it  makes^ 
iL-ore  room  lor  able  men,  insoiauch  as  though  party 
supporter*  give  their  first  choice  votes  to  their  own  can- 
didaites^  tihey  give  their  second  choices  to  the  best  men 
of  other  parties. 

The  chief  argument  against  minority  representation  in. 
general  is  that  by  dividing  up  political  opinion  it  encour- 
iiges  sectarianism  in  politics  at  the  expense  of  the  general 
welfare.  Ultimately  minorities  have  only  one  right — the- 
right  to  convert  themselves  into  majorities.  It  their 
opinions  are  acceptable  to  others  as  well  as  to  themselves 
they  may  be  able  to  convert  these  opinions  into  actual 
law.  It,  however,  minorities  were  represented  there  would 
be  no  end  to  subdivisions  in  society.  Further,  sometimea 
an  opinion  is  unfitted  for  the  times  in  which  it  is  voiced, 
but  it  may  be  adopted  under  other  conditions.  It  might 
also  happen  lihat  any  set  of  what  is  known  as  *^  cranks,'^ 
people  who  hold  very  peculiar  opinions,  might  demand 
representation.  Government  by  discussion  depends  on 
the  power  to  convince. 

Several  other  methods  of  voting  have  found  favour  for 
the  representation  of     minorities.       The  Limited   Vot« 
system  provides  a  method  of  securing  minority. 
Limited       but  not  proportional,  representa.tion.  The  limit- 
System.       ®^  ^^^®  system  requires  a  constituency  of  at  least 
three  members.        The  voter  in  the  district  is 
allowed  a  smaller  number  of  votes  than  there  are  seats, 
and  he  may  not  give  more  than  one  vote  tb  any  one  candi- 
date.   Thus,  if  there  were  five  seata  the  voter  may  only  be 
allowed  three  votes,  the  minority  thus  having  a  reason- 
able  chance  of  getting  two  seats.     The  objection  to  this 
is  that  in  practice  it  secures  representation     only     for 
fairly  large  minorities,   and  that  it  is  unsuitable  for  a 
party  system  where  there     are     three  or  more  parties. 
This  method  has  been  used  at  various  times  by  Great 
Britain,   Italy  and      Ja^pan     for  elections  to   the  lower 
houses,  but  it  no  longer  prevails.     In  Portugal  it  is  still 
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m  vogue  for  all  elections  to  parliaTnent,  and,  for  special 
purposes,  in  Italy  (in  local  government),  in  Spain  (for  the- 
election  of  deputies  where  there  are  more  than  two  seats 
in  the  constituency),  and  in  Brazil  (in  local  government 
and  in  national  government,  in  constituencies  with  three- 
to  five  seats). 

Other  methodfi    that  may  be  mentioned  are,  substitute 

voting,  by  which  candidates  may  caist  surplus  votes,  that 

is,  votes  over  and    above  what  is  necessary  for 

vSting!"      election  (the  electoral  quota),  and  insufficient 

vSrng  ^^^®'  *^^^®  ^^^®^  *^®  electoral  quota,  and  thus 
fill  up  the  places  not  filled  by  the?  voting  of  the 
electors;  and  proxy  voting,  by  which  a  representative 
may  cast  as  many  voties  as  he  receives  multiples  of  the 
electoral  quota*. 

The  cumulative  vote  system  allows  each  elector  to- 
have  as  many  votes  as  there  are  seats  vacant,  and  to 
cast  his  votes  as  he  wishes.  Thus  if  there  are 
Cumulative  five  representative?,  he  may  give  all  his  fiv* 
System.  votes  to  one  member,  or  four  to  one  and  one 
another,  and  so  on.  This  system,  known  popul- 
ariy  also  as  **  plumping  "  when  all  votes  are  given  to  one 
Candida te^  is  successful  in  giving  representation  to  small 
minorities.  These  minorities  must  be  well  organised  in 
order  to  ensure  the  election  of  their  candidate.  The 
cumulative  system  does  not  secure  piojportional  represent- 
ation, and  it  is  also  wasteful  insomuch  as  candidates  for 
minorities  often  receive  far  more  votes  than  are  neces- 
sairy  to  elect  them.  The  system  is  in  vogue  chiefly  in 
local  areas,  when  diEEerent  interests  require  representa- 
tion. Thus  in  the  old  School  Board  in  Scotland,  it  enable 
•mall  communities  representing  the  Roman  Catholic  or 
Scottish  Episcopal  Church  interests  to  secure  representa*- 
tion,  and  it  frequently  happened  that  the  candidate*  for- 
these  minorities,  though  the  minorities  were  veiy  small, 
were  returned  at  the  top  ot  the  list.  In  this  way  the- 
system  often  engendered  sectarian  ill-feeling  and  strifw. 
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Another  plan  for  secnring  a  just  eliectoral  system 

ds  the  second  ballot.     Wihere    there    is    one    seat    and 

only  two     candidates^     the    simple    majority 

Second        system  is  sufficient,  but  where  there  are  more 

^'Ballot.         j-jj^g^^    ^y^^    candidates    it    may    happen    that 

the    candidate    elected    may    sebunei    only    a 

relative  majority,  not  an  absolute  majority.     Thus  in  a 

tEree-comered   election  A   may   receive  5,000  votes,   B, 

the  second  candidate,  4,000,  and  C,  the 'third  candidate. 

3,000.     A  has  secured  a  majority     over  B  and  C,  but 

B  and  C  between  them  have  2,000  more  votes  than  A. 

The  second  ballot  makes  a  new  vote  necessary  between 

Jl  and  B,  C  dropping  out  of  the  contest.       Those  who 

voted   for  C  may  then  redistribute  their  votes,   and  if 

^they  all  voted  for  B  then  B  not  A  would  be  elected  at 

nhe  second  poll. 

The  second  ballot  (there  might  be  a  third  or  further 
ballot  where  tihere  are  many  seats)  secures  a  more  just  re- 
"fleotion  of  the  opinion  of  the  electorate  where  three  or 
more  candidates  seek  election.  In  the  pre-war  British 
elections  it  often  happened  thait  Liberal,  Labour  and  Con- 
servative candidates  contested  a  single  seat,  and  the  Con- 
servatSve  candidate  succeeded  because  the  general  or 
progressive!  vote  was  split  between  the  Liberal  and  Labour 
candidates.  The  second  ballot,  of  course,  does  not 
secure  proportional  representaition. 

There  is  also  the  question  of  the  representation  of 
interests.  In  many  countries  there  are  arrangements 
which'  allow  for  the  representation  of  special 
ation*of"*  classes  or  interes?ts.  The  most  notable  modem 
interests,  example  is  the  pre-war  Prussia/ in  which  the 
electors  were  divided  into  three  classes  according' 
to  the  amount  of  taxes  paid  by  each.  To  ea^h  class  was 
given  a  third  of  the  sieats  in  the  assembly,  so  that  the  rich- 
est class,  which  had  fewest  members,  had  the  same  repre- 
sentation as  the  poorest  class,  which  was  most  numerous. 
The   class  system  also  prevails   in   the  compositiion    of 
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upper  Houses,  such  as  in  tke  British  House  of  Lords.  The 
British,  system  is  the  historical  descendant  of  what  used 
to  be  universal  representaition  by  classes.  In  the  early 
stages  5f  representative  government  in  the  mediaeval 
and  early  modem  world  there  used  to  be  three  classe.s 
or  "estates/'  each  of  which  had  its  own  representatives. 
The  French  Parliamentary  organ  was  known  as  the 
States-General,  and  iihe  origin  of  both  the  British  Houses 
(Lords  and  Commons)  is,  both  in  name  and  fact,  due  to 
class  rcjipresentation.  The  old  classes  were  the  nobility, 
clergy  and  commons,  and  the  House  of  Lords  is  really 
the  descendant  of  the  greater  nobles  and  clergy,  and 
the  House  of  Commons  of  the  lesser  liobles  and  common 
people.  Eepresentation  of  interests,  known  as  com- 
munal representation,  prevails  in  India. 

Clase  representation  is  objectionable  from  many  points 
of  view.  In  the  first  place,  it  is  impossible  to  draw  a 
satisfactory  line  of  distinction  between  one  class  amd 
another  for  purposes  of  representation.  Secondly,  if 
each  tradse,  profession  and  industry,  were  to  be  repre- 
sented the  legislative  assembly  would  be  an  assembly 
of  individual  interests,  not  of  the  common  welfare. 
Each  class  would  be  at  variance  with  every  other  class 
in  its  desire  to  secure  its  own  interests.  The  best  way  of 
securing  class  representation  is  for  the  government  to 
ask  the  views  of  classes  or  interests  before  they  make 
laws  which  ailFect  them! 

For  the  representation  of  classes  there  are  expedients 
such  as  plural  voting.    By  means  of  plural  voting  certain 

individuals  receive  more  than  one  vote.  Thus 
voti^ng.         °^®^  "^^^^  sufiicient  property  in  more  than  one 

electoral  area — if  property  is  a  qualification — 
may  vote  in  each  area  in  which  they  are  qualified.  This 
is  only  possible  where  the  areas  are  sufiiciently  near 
each  other  to  allow  the  candidate  to  go  from  one  place 
to  another  in  time  to  vote.  Sometimes  the  qualification 
for  plural  voting  exists  but  is  neutralised  by  elections 
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being  held  on  one  day,  thus  preventing  one  man  froxa 
recording  votes  in  widely  scattered  constituencies. 

Another  form  of  L'lnral  voti*ng  is  what  is  known 
as  the  "weighted"'  vote,  yhich  was  strongly  suj)- 
Th§  ported  by  John  Stuart  Mill.    Weighted  voting 

wsifhteii     means  that  the  persons  who  have  greater  in- 
^•^  terests  at  stake  or  persons  better  qualified  to 

vote  receive  more  votes  than  those  less  qualified  or  who 
have  smaller  interests  in  the  country.  One  type  of  this 
is  the  University  vote,  by  which  a  University 
graduate  receives  ^  vote  as  a  University  gradu- 
ate in  addition  lio  a  vote  on  other  grounds.  It  may  be 
argued  that  rich  men  have  more  interest  in  elections  than 
poor  or  that  the  more  educated  are  better  fitted  to  voice 
their  opinions  than  the  less  educated.  Against  this  are 
the  arguments  that  the  poor  have  more  need  of  protec- 
tion, and  that  the  educaited  classes  are  as  much  ruled  by 
self-interest  as  the  uneducated. 

The  chief  diflSculty  in  weighted  voting  is  the  absence 
of  any  standard  of  judgment.     Thus,  while  a  University 

graduate  may  receive  a  special  vot^,  the  civil 
oiffleuity  engineer  or  architect,  who  is  as  highly 
*^JJ[J^***"*'' qualified  in  his  particular  branch  of  *work,  may 

justly  complain  that  he  has  no  extra  vote.  It 
is  absolutely  impossible  for  any  man,  however  wise,  to 
"weigh"  tiie  claims  of  either  financial  or  iottellectual 
interests.  Everyone,  for  example,  who  was  le|ft  out  of 
fthe  leduoatioinal  added  vote,  would  justly  resent  the 
omission  if  he  were  an  efficient  man  at  hjis  oivn  work. 
In  countries  where  everyone  can  read  and  T^rjite,  it  is 
impossible  to  say  that  a  graduate  school  teacher^  deserves 
two  votes  and  an  efficient  coal  miner  only  one.  JNot  only 
so,  but  against  the  statement  that  an  employeir  should 
receive  more  votes  t!han  an  employee,  it  may  be  ^aid  thaH 
the  employee  may  be  more  interested  iln  poli- 
tical matters  and  have  a  better  understanding   of  them 
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than   his    employer.     A  **  weighted  "  system  would  give 
^satisfaction  to  few. 

An  actual  examjple  of  plural  amd  *' weighted  '*  voting 
exists  in  Belgium.  Every  male  citizen  of  twenty-five  years 
of  age  and  above  is  allowed  one  vote.  An  additional  vote 
is  allowed  to  certain  landowners  and  to  men  of  thirty- 
five  years  of  age  and  over  if  they  pay  live  francs  in  taxes 
and  have  legitimate  children.  Two  additional  votes  are 
allowed  to  male  citizens- of  twenty-five  years  of  age  and 
over  who  receive  certain  educational  certificates,  or  who 
liold  certain  offices.    No  one  has  more  than  three  vote&. 

It  is  sometimes  held  that  each  citizen  qualified  to  vote 
should  be  compelled  to  vote.     In   Spain  and   Belgium 

there  is  actually  a  legal  obligation  on  the  citizen 
csmpyia-  to  vote;  certain  punishments  follow  the  failure 
Voting.        ^  ^0  so.    Few  governments,  however,  compel 

electors  to  vote.  If  an  elector  does  not  vote, 
it  may  be  taken  for  granted  that  the  country  is  better 
withouD  his  vote,  sus  he  is  not  interested  in  political 
matters.  If  he  did  vote  he  might  vote  wrongly,  or  vote 
for  Si  candidate  because  of  a  bribe.  It  is  a  moral  duty 
of  every  citizen  to  interest  himself  in  affairsi  of  govern- 
ment, but  to  compel  everyone  to  vote  by  law  would  be 
to  take  away  the  moral  stimulus  arising  from  the  publio 
good.  It  may  be  said  for  compulsory  voting,  however, 
that  it  teaches  the  citizen  his  duty.  What  might  be 
compulsory  voting  in  one  generation  might  be  regarded 
as  a  moral  duty  in  the  next  generation. 

The  question  of  female  suffrage  has  really  solved  it- 
self. Half  a  century  ago  John  Stuart  Mill's  book  on 
The  Subjection  of  Women  was  considered  far 
^•maie  beyond  its  times,  yet  Mill  himself  prophesied 
suffragt,  ^j^g^^  before  a  generation  had  passed  the  poli- 
tical disabilities  of  women  would  be  removed. 
Though  not  literally  correct  in  his  forecast  as  to  time, 
he  was  correct  in  principle.    One  by  one  the  democracies 
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of  the  modem  world  have  admitted  women  to  the  vote> 
the  last  notable  example  being  Great  Britain^  in  1918. 

The   question  of    female  suifrage  has   been,    like  all 
innoyations^    hotly    debated.     In    favour    of    women's 

suffrage  it  is  held  that  sex  is  no  critierion  for 
Arguments  giving  the  vote.  Where  women  are  educated 
Against.       in    the     same     way     as     men,     where     they 

have  proved  intellectually  fit  for  the  exercise- 
of  the  vote,  it  is  ridiculous  to  refuse  it.  History  shows- 
us  examples  of  great  queens,  authoresses,  social  workers,, 
and  so  on,  and  why  should  women  such  as  these  be 
debarred  from  the  vote  when  relatively  ignorant  male 
labourer*  axe  given  the  privilege?  Then  again  it  is  pointed 
out  that  women  need  protection  against  unjust  legislation ► 
Up  to  now  laws  have  been  made  for  men  by  men,  and. 
women  have  been  subjected  to  many  civil  disabilities.. 
To  remove  those  disabilities  women  must  be  represented  ► 
Women  have  proved  their  value  in  public  life  in  local 
bodies — for  women,  illogically  enough,  in  many  states- 
are  allowed  votes  in  local  government  but  not  in  central 
government.  In  Australia,  where  women  have  the  vote 
on  equal  terms  with  men,  they  have  not  exercised  any 
sinister  influence  on  legislation.  In  fact  it  might  be 
proved  thart  the  advent  of  women  into  politics  has  helpe<i 
to  purify  public  life. 

ITie  usual  argument  against  woman's  suffrage  is  that 
the  political  life  is  not  woman's  proper  sphere.  Her 
proper  sphere  is  the  home,  and  to  entice  her  from  her 
home  is  to  endanger  her  proper  functions  as  a  woman. 
It  is  argued  too  that  women  cannot  serve  in  the  army,  and 
the  suffrage  depends  really  on  the  ability  to  serve  as 
soldiers.  It  is  also  argued  that  to  allow  women  to 
interest  themselves  in  politics  will  bring  discord  into  the 
home  because  of  the  possibility  of  disagreement  between 
husband  and  wife  or  mother  and  children.  It  is  also  said" 
that  wom^n  do  not  deserve  the  vote  because  the  majority 
of  them  do  not  want  it. 
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All  these  arguments  are  somewhat  puerile .  Experience 
has  proved  that  women  can  both  vote  and  fulfil  their 
functions  in  the  home.  The  Great  War  has  proved  that 
women,  as  nurses  and  workers  in  all  kinds  of  employ- 
ment, are  as  necessary  as  soldiers  in  war,  and  in  Russia 
there  were  even  female  battalions.  That  the  granting  of 
tie  vote  to  women  will  bring  discord  to  the  home  is  as  true 
of  the  man  as  of  the  woman,  and  that  women  do  not 
interest  themselves  in  politics  is  untrue,  and  even  if  it  were 
irue  it  was  equally  true  of  many  men  enfranchised,  say, 
by  the  Reform  Acts  in  England. 

In  democratic  countries  women  are  recognised  as  legal 
persons  as  well  as  men.  Only  in  the  modern  world  have 
ihe  many  mediaeval  civil  disabilitie>s  been  removed 
in  the  case  of  women.  In  particular  they 
now  are  educated  very  much  in  the  same  way 
as  men,  amd  the  proof  of  their  civil  capacity  is 
simply  the  fact  that  they  are  capable  of  civil  and  political 
life.  For  many  centuries  in  the  West,  and  still  in  many 
conntries  of  the  Ea^t,  women  have  been  looked  on  as 
unfitted  for  education.  Only  in  recent  years 
Kas  education  been  general  even  for  men.  The  spread  of 
nniverital  and  compulsory  education  to  both  men  and 
women  has  completely  altered  ideas  on  suffrage  and  jus- 
tice, and  only  in  recent  years  have  the  new  ideas  been 
made  applicable  to  both  men  and  women  alike. 

The  variloufs  devices  which   have   been   proi)osied   for 

voting  all  go  to   show  that  a  representative   system  of 

government  can  only  approximately  represent 

atl5??n  *'  ^^^  ^^^^  °*  *^®  ipeopie,  No  scheme  of  election 
Appraxi-  can  be  perfectly  satisfactory.  Direct  democracy 
instrument  allows  every  opinion  to  be  heard,  but  even  in 
direct  democracies  the  laws  must  be  made  by 
majority  votes.  The.  simple  fact  is  that  no  method  can  be 
devised  to  give  its  due  position  to  every  phase  of  political 
opinion.      Apart  from  this,  .  it  is  questionable  if   every 
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type  of  opinion  deserves  representation.  Many  indivi- 
duals hold  theories  which  thjey  consider  in  prac- 
tice  would  be  the  salvation  of  society,  but  how- 
ever  good  these  opinions  may  be  when  judged  by 
absolute  knowledge,  they  may  fail  completely  to 
appeal  to  the  common  consciousness  of  the  time.  There 
vrill  always  be  unheard  minorities.  If  they  wish  to  be- 
heard  they  must  convince  others.  If  a  man  with  a  new 
message  is  able  to  convince  others  then  in  time  he  will 
have  his  opinion  adopted  simply  because  the  people  re- 
gard his  opinion  as  better  than  other  opinions. 

The  electorate  increases  with  importance  as  democracy 
advances.  So  important  indeed  is  the  electorate,  that,  a* 
we  have  noted  above,  it  is  sometimes  looked  on  as  a 
special  branch  of  government.  In  modem  legislation, 
and  where  election  prevails,  in  both  the  executive^ 
and  the  judicial  departments  of  government,  the  elec- 
torate is  the  continuous  "power  behind  the  throne." 
Though  it  does  not  actually  legislate,  it  ultimately  con- 
trols legislation,  and,  consequently  both  the  execution  of 
and  the  interpretation  of  the  laws.  For  the  success  of 
democracy,  therefore,  it  is  essential  that  the  electorate 
should  be  as  highly  educated  as  possible,  and  in  modem 
democracies  we  actually  find  that  education  always  ranks 
very  highly  as  a  basis  of  government.  Only  by  educa- 
tion (in  its  widest  sense)  can  the  people  aJttain  the  neces- 
sary,enlightenment,  mental  and  moral,  which  guarantees 
democracy  against  its  terrible  enemies,  ignorance  and 
passion. 

4.      IXDIRECT  ElECTIOJT. 

In  some  states  election  is  indirect.  In  direct  elections 
the  electors  chose  the  representatives  by  their  own  vote ; 

but  in  indirect  election  the  electors  choose  an  in- 
Direct  and  termediary  body  which  ultimately  chooses  the- 
Electron.      representatives.    Indirect   election   prevails    at 

present  in  only  a  few  states.     In  France  tlie 
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second  Chamber  (Senate)  is  elected  by  electoral  colleges 
in  the  departments.  Theoretically  indirect  election  holds 
for  the  Presidentship  of  the  United  States,  though  to  all 
intents  and  purposes  the  election  is  now  dinect.  One  of 
the  most  notable  instances  was  the  system  of  three  classes 
in  the  Prussian  system. 

The  idea  underlying  indirect  election  is  that  it  helps 
to  put  a  check  on  popular  passion.  Where  the  electors 
do  not  have  the  final  choice  there  is  more  likely 
PurptMa  •?  to  be  ai  filtering  of  popular  feeling,  as  those 
Eieetum.  elected  by  the  electors  may  be  expected  to  be 
freer  from  the  waves  of  passion  than  the  electors 
themselves.  Not  only  so,  but  the  intermediate  body 
may  also  be  expected  to  contain  men  of  more  intellectual 
force  than  the  average  elector.  The*  system  introduces 
also  the  element  of  delay  in  elections,  which  means  that 
the  final  election  is  more  passionless  and  calculated  than 
direct  election  is. 

The  system  was  tried  in  France  after  the  Revelation 
and  lasted  till  1830,  when  it  was  abandoned  for  direct 
election,  save  for  the  Senate.  The  chief  reasons 
for  the  existence  of  second  chambers  are  that  they  act  as 
revising  bodies  for  the  lower  houses,  elected  oy  the 
people,  and  as  checks  to  hasty  legislation.  Lower  houses 
are  elected  directly,  and  many  publicists  support  indirect 
election  for  second  chambers.  Such  indirect  election  is 
more  likely  to  secure  men  of  mature  judgment  and  more 
conservative  temperament,  both  of  which  are  qualities  of 
prime  implortance  in  second  cham'bersl.  In  modem 
democracies,  with  their  party  systems,  the  lower  houses 
are  usually  elected  on  a  party  basiS;  and  ihe  indirect 
system  has  been  supported  as  a  means  to  avoid  party  elec- 
tions in  second  chambers. 

Where,  however,  the  jparty  system  is  highly  developed, 
the  indirect  elections  are  likely  to  become  party  elections 
just  as  are  direct  elections.  An  excellent  example  of 
this  exists  in  the  elections  for  the  President  of  the  TTnited 
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States,  where  the  party  system,  in  spite  of  indirect  elec- 
tions, is  snpreme. 

The  greatest  argument  against  indirect  election  is  tha.t 
it  tends  to  make  the  people  apathetic.  In  direct  elections 
each  representative  feels  that  his  vote  connts 
agaifisl?"**  for  something  because  the  representative 
Ei^'?"*  chosen  by  his  constituency  is  the  member  of 
Parliament.  Where  his  vote  is  only  for  an 
elector  to  elect  the  member  of  Parliament,  the  citizen 
cannot  but  feel  that  his  vote  is  comparatively  unimport- 
ant. He  is  not  sure  how  the  intermediate  elector  may 
act,  and  his  interest  will  naturally  be  lukewarm.  In 
modem  democracy  if  direct  elections  sometimes  excite 
popular  passion,  they  also  stimulate  interest  in  political 
affairs  among  the  people.  It  is  for  these  reasons  that  the 
system  of  direct  election  has  been  adopted  for  the  Indian 
Legislative  Assembly  and  Council  of  State  in  preference 
to  the  system  of  indirect  election  which  prevailed  under 
the  India  Act  of  1909.  It  may  also  be  said  that  if  an 
elector  may  elect  an  elector  he  may  also  elect  a  represen- 
tative directly.  There  is  not  the  same  objection  to 
indirect  election  where  it  co-exists  with  direct  election, 
as  in  Prance..  The  interest  of  the  people  is  kept  alive  by 
the  direct  elections  for  the  popular  house,  while  the 
indirect  elections  for  the  Senate  help  to  inlToduce  those 
elements  of  reaison  and  passionles:?  consideration  which 
are  so  important  in  second  chambers. 

5.     Length  of  Office  and  Instructei3 

Eepresentation. 

The  purpose  of  representation  is  the  expression  of  the 
will  of  the  people.  In  order  to  secure  this,  it  is  neces- 
sary to  provide  means  whereby  changes  in 
WnfSn.  '"  popular  opinion  may  be  represented  in  the 
'  legislatures.  Were  represenibtivesi  elected 
for  life  it  might  easily  happen  that  they  were 
representatives  only  in  name,  not  in  fact.    The  term  of 
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representation  therefore  must  be  definite.  The  term 
varies  from  country  to  country,  and  also  in  the  same 
country  according  to  the  type  of  body  elected.  In  Great 
Britain,  for  example,  the  maximum  statutory  length  of 
tenure  for  the  House  of  Commons  is  five  years,  but  in 
local  elections  three  years  is  a.  common  term.  Four  or 
five  years  aire  the  most  favoured  terms  in  modern  legisla- 
tures. In  second  chambers  tenure  is  usually  longer.  In 
the  House  of  Lords  tenure  is  hereditary  and  for  life; 
but  in  elected  second  chambers  tenure  is  usually  longer 
than  in  popular  assemblies. 

Annual  elections,  it  is  sometimes  held,  are  necessaiy  for 

a  real  test  of  popular  feeling.     The  objections  to  annual 

elections,     however,     are    overwhelming.       In 

Elections.  ^^  ^^®*  place,  there  is  no  real  necessity  for 
them.  Popular  opinion  chaiages  quickly,  it  is 
true,  but  not  so  quickly  as  to  justify  the  dissolution  of  the 
legislature  every  year.  Normally  the  legislative  process 
extends  over  a  considerable  period,  and  there  is,  ample 
time  for  thp  legislature  to  consider  the  opinions  of  the 
people  as  expressed  on  the  platform,  in  the  press,  in 
memorials,  and  such  like.  Annual  elections,  moreover, 
would  seriously  interfere  with  the  work  of  legislation. 
In  the  short  space  of  a  year  few  im.portant  measures 
could  be  passed,  and  to  elect  new  legislatures  everj-  year 
would  mean  a  certain  unwillingness  on  the  part  of  a 
legislature  to  start  measures  which  it  might  not  be  able 
to  pass  finally  or  which  it  might  have  to  sub- 
mit to  the  next  body.  The  loss  of  energy  and 
time  would  be  enormous.  Apart  from  these  objerr- 
tions,  there  is  the  most  serious  drawback  of  all, 
namely,  t!he  repeated  excitement  of  the  people 
caused  by  elections.  In  modem  democracies,  with  {party 
government,  elections  mean  much  agitation  throughout 
the  country.  An  equally  strong  objection  may  be  ad- 
vanced from  the  opposite  point  of  view,  that  frequent 
elections  might  tend   to  make  the  people  disinterested. 
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The  agitation  caused  by  canvassers,  party  agents,  etc., 
might  so  disgust  the  masses  by  its  frequency,  that  the 
elections  might  pass  into  the  hands  of  cliques  and  fac- 
tions. In  some  form  the  electoral  agitation  would  dis- 
turb the  country  and  lead  to  evil.  Moreover,  represen- 
tatives of  the  best  type  would  not  submit  to  the  ever 
recurring  strain  and  excitement — and  expense — caused 
by  annual  elections. 

Annual  elections,  therefore,  are  essentially  bad.  They 
lead  to  dislocation  of  public  business,  unhealthy  party 
agitation  and  excitement,  and  cause  an  undue  strain  on 
the  representatives.  Nor  do  representiaitives  change 
their  opinions  so  suddenly  as  to  demand  the  censorship 
of  the  voters  every  year; 

Another  type  of  the  same  theory  is  that  electors  should 
have  mandates  from  their  constituents.  This  is  some- 
instruoted  ^^^^^  known  as  "  Instructed  Representation. '^ 
Reprasetita-  Representatives,  it  is  said,  should  receive  in- 
***"■  structions  from  their  constituents,  and  if  they 

do  not  obey  these  instructions,  the  representatives  should 
be  recalled.  The  idea  behind  this  is  that  the  very  mean- 
ing of  re»presentation  is  that  the  elected  representative 
should  record  the  will  of  his  constituents,  not  his  own 
will.  He  is  in  a  sense  a.  servant,  and  must  do  what  lie 
is  told. 

Few  responsible  writers  support  this  view.  It  will  be 
remembered  that  Austin,  the  English  law  writer,  looked 
Objtetions  ^^  ^®  representatives  as  ** trustees"  of  the 
To  people.       The  meaning  of  this  is  that!  the  re- 

RepreMnt-  presentative  normally  does  voice  the  feeling 
ation.  Qf     ^i^^    maijority    of    his     constituent*^,     but 

if  he  does  not  the  orly  remedy  his  constituents 
have  is  tio  eject  him  at  the  next  election.  They 
cannot  take  legal  steps  against  tim  for  changing  hi? 
opinions  or  breaking  his  **  trust."  The  objections  to  in- 
structed election  are  manifold  and  strong.     In  the  first 
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place,  the  system  of  election  and  re-election,  with  a  reason- 
able  maximum  term  for  the  life  of  the  legislature,  is 
safficient  guarantee  that  representatives  will  not    to  any 
dangerous  extent    misrepresent  the  feeling  of  their  con- 
stituencies.      With    modern     party     government,     the- 
opinions  of  both  electors  and  elected  are  to  a  great  extent 
made  for  them  by  party  leaders.     If  a  sitting  member 
ebanges  his  party,  he  may  continue  to  sit  till  the  elec- 
tion  or  he  may  submit  to  re-election  if  his  conscience 
Drges  him  so  to  do.       Changes  of  party  in  this  way  are- 
rery  infrequent,  and  if  they  are  frequent  the  likelihood** 
is  that  the  party  in  power  (if  the  change  is  froTn  it;  will 
be  beaten,  and  the  legislature  dissolved  in  order  to  aip' 
peal  to  the  electors. 

Secondly,  representatives  for  central  legislatures  are 
not  elected  for  local  but  for  general  interesits.  Local 
iriatters  are  dealt  with  by  local  bodies,  of  which,  as  a 
rule,  the  life  is  shorter  than  those  of  central  legislatures. 
Central  legislatures  exist  for  the  whole,  not  for  the 
parts,  and  instructed  representation  would  result  largely 
in  the  representation  of  local  interests. 

Thirdly,  able  men  could  hardly  be  expected  to  serve 
in  legislatures  where  they  could  only  say  what  J)leased' 
their  constituents.  Every  repnesentative  to  a  certain 
extent  must  consider  the  will  of  his  constituents,  espe- 
cially if  he  desires  re-election,  but  to  bind  him  abso- 
lutely would  be  to  deprive  a  nation  of  the  best  mind 
force  in  it.  The  very  essence  of  representative  govern- 
ment is  government  by  the  people  for  the  people,  but 
the  representative  system  is  quite  sufficient  for  tihis  with- 
out instruction. 

Fourthly,  were  instruction  necessalry,  it  is  not  clear 
flow  instruction  could  be  provided.  How  could  a  con- 
stituency be  so  organised,  and  how  could  the  interest  of 
the  people  be  so  kept  alive,  that  real  instruction  could' 
be  given  on  every  proposed  law?  The  instruction  would 
be  mere  repetition  of  party  formulae  or  the  opinions  of- 
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local  factions  who  took  the  ^rouble  to  record  an  opinion. 
The  average  elector  is  not  interested  in  every  law  that  is 
proposed,  and  on  many  laws  the  average  elector  is  in- 
competent to  give  an  opinion.  In  local  organisations  for 
instructing  representatives,  the  opinions  of  the  few  ex- 
perts in  a  constituency  on  a  special  or  technical  law 
might  easily  be  drowned  by  the  voice  of  factions. 

Fifthly,  it  may  be  argued,  that,  as  the  representative  is 
usually  an  abler  man  than  the  electors,  it  is  as  much 
his  duty  to  give  instruction  as  to  receive  it.  In  election 
campaigns  the  best  efforts  of  candidates  are  put  forward 
to  persuade  electors.  No  body  of  electors  is  so  unreason- 
able as  to  expect  a  representative  to  be  a  mere  cork  on 
the  ocean  of  popular  opinion.  A  representative  is  res- 
pected by  his  constituents  not  for  supineness  but  for 
sti'ength,  and  if  his  ability  ist  shown  bv  disagreement 
with  the  electors  on  certain  points,  the  electors  regard  it 
not  as  weakness  but  as  strength. 

Sixthly,  it  is  difficult  to  see  how  the  work  of  legisla- 
tion could  proceed  at  all  if  every  representative  had  first 
to  receive  instructions.  It  would. take  a  long  time  to 
secure  the  qjpinion  of  a  constituency  and  the  necessity 
for  a  particular  measure  might  have  passed  before  the 
representatives  could  vote.  Instructed  representation  is 
thus  not  only  unnecessary  but  bad.  There  is,  however, 
one  case  in  which  instruction  may  be  reasonable.  This 
is  in  a  federal  government,  where,  as  in  the 
late  German  Bundesrath,  the  reprlesentatives  were 
representatives  of  individual  states  and  had  to 
vote  according  to  the  instructions  of  their 
own  ^  governments.  The  representative  in  such  a 
case  is  really  a  kind  of  ambassador.  Such  instruction,  how- 
ever, though  more  defensible  than  instruction  in  ordinary 
legislatures,  is  by  no  means  good.  It  preserves  provincial  or 
'*  state  **  differences  at  the  expense  of  the  unity  of  the  state. 
In  ether  federal  unions  the  representatives  of  states  are 
also  representatives  of  the  commCn  interests,  and  thus 
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lielp  to  complete  national  unity.    In  a  federal  system  of 
government  there  is  a  continual  tug-of*war  between  the 
central  and  state  governments,  and  it  is  better  to  keep 
the  common  welfare  in  the  first  place,  and  not  to  keep- 
separatism  alive  by  needless  separatist  organisations. 

6.     The  Qxtalifications  of  REriiESENTATivfis. 

In  ^11  states  certain  qualifications  are  necessary    for 
atloiis!'"      election  as  representatives.     These  are:  — 

1.  Only  those  who  are  citizens  of  a  state  either  by  birtk 
or    loyalty    can    be    elected    to    legislatures.      Clearly 

aliens,  whose  sympathies  belong  to  another 
siifp!*""       state,  should  not  become  law-makers  in  a  state. 

Were  any  alien  to  seek  election  in  a  legisla- 
ture his  aim  would  cither  be  personal  in  order  to  push 
Lis  own  interests,  or  to  secure  favourable  legislation  for 
his  financial  interests ;' or  political,  in  order  to  secure 
legislation  favourable  to  his  own  country,  and,  in 
all  probability,  against  the  interests  of  the  country  in 
whose  legislature  he  served. 

2.  Legislation  being  vital  foit  the  interests  of  the 
people,  it  is  necessary  that  only  mature  or  relatively 
^  mature  .people  be     chosfen  as     representatives. 

Twenty-one  or  twenty-five  are  common  age 
limits  in  the  West.  For  second  chambers  often  a  higher 
age  limit  is  necessary,  such  as  thirty,  thirty-five  and 
forty.  Belgium,  France  and  Italy,  for  example,  require 
forty  as  the  minimum  for  the  second  chamlber. 

3.  In  many  states  a  property  qualification  is  necessary 
for     election.       Where     members     are    not    paid,     the 

property  qualification  though  not  necessary 
Property.  |^  statute  becomes  necessary  in  fact,  as  only 
men  with  leisure  can  become  members  of  the  legislature. 
The  property  qualification,  is  rapidly  disappearing, 
tfiough  it  still  holds  even  in  advanced  democratic  coun- 
tries.    In  Canada,   for  example,     membership     of   "  the- 
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second  chamber  is  reserved  for  ihose  who  have  4,000  dol^ 
lars  worth  of  property.  In  England  Members  of  Parlia- 
iments  are  now  pa^d  from  public  f nnds,  so^  thai  poor 
men,  if  they  can  succeed  in  the  elections,  may  sit  in  the 
House  of  Commons. 

There  is  a  theoretical  justification  for  a  property 
■<jualification^ — namely,  that  the  possession  of  property 
shows  that  the  representative  has  a  stake  in  the  country 
.and  is  therefore  likely  to  be  cautious  in  legislation. 
Possession  of  a  considerable  amount  of  property,  if  it  is 
not  inherited,  may  also  argue  for  business  ability  in  the 
possessor,  and,  whether  inherited  or  not,  it  provides 
liim  with  the  leisure  for  legislative  work. 

On  the  other  hand,  modern  opinion  favours  the  equal 
chances  of  citizens  for  electio^  to  the  legislature,  whether 
they  have  property  or  not.  The  lacki  of  property  of  con- 
siderable value  should  not  deprive  the  ^country  of  the 
services  of  able  but  propertyless  men.  Fiirther,  the 
labourer  is  worthy  of  his  hire.  The  modem  work  of 
legislation  is  so  heavy  that  it  can  scarcely  be  held  that 
the  mere  honour  of  being  Member  of  Parliament  is 
sufficient  repayment,  esixecially  for  those  who  have  diff- 
iculty in  affording  the  honour.  Payment  of  members, 
therefore,  is  now  common.  ITie  payment  often  combines 
a  fixed  salary  and  free  travelling. 

4.  In  every  state,  holders  of  certain  offices  are  ineligible 
for  election  to  legislatures.  In  the  United  States, 
offloe.  where  the  theory  of  the  separation  of 
powers  governed  the  creation  of 'flie  constitu- 
tion, the  executive  is  divorced  from  the  legislature.  In 
Cabinet  governments  the  heads  of  the  chief  executive 
departments  of  government  are  also  members  of  the  legis-i 
lature,  but  the  permanent  officials  are  not.  J'udf>es  also 
cannot  be  members  of  the  legislature.  In  Great  Britain 
when  a  Member  of  Parliament  (that  is,  a  member  of 
the  House  of  Commons)  is  selected  for  the  Cabinet,  h^ 
must  be  re-elected  by  his  constitiuency. 
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5.  BeligioTis  disabilities  exist  chiefly  iu  countries 
wiere,  for  historical  reasons,  it  was  necessary  in 
fteiigion.  ^^  interest  of  the  public  to  exclude  from  the 
legislature  individuals  holding  certain  religious 
opinions.  Thus  the  Jews  and  Boman  Catholics  were  ex- 
cluded till  the  nineteenth  century  in  England,  and  even 
to-day  ministers  of  the  established  churches  in  Britain 
cannot  be  elected  to  tihe  House  of  Commons.  The 
clergy  of  the  Bom  an  Catholic  Church,  though  it  is  not 
the  state  (or  established)  church  are  also  excluded. 

7.    The  Legjslatuee. 

The  relations  of  th*e  legislative,  executive  and  judi- 
cial have  been  compared  to  the  major  and  minor  pre- 
The  Ltgit-  i^isses  and  conclusion  of  a  syllogism.  The  legis- 
lature, lative  authority  forms  the  major  premiss: 
cxeou  ve  ^^^  judiciary,  tibe  minor;  and  the  executive,  the 
Judicial.  conclusion.  The  legislative  lays  down  the 
general  law  applicable  in  all  cases;  the  judicial  says 
Trhether  this  or  that  case  may  be  treated  according  to 
the  rule;  the  executive  carries  out  the  decision  of  the 
judicial.  A  simple  example  will  illustrate.  The  law 
says  all  that  trespass  on  private  grounds  will  be  pro- 
secuted :  A  is  declared  by  the  law  courts  to  be  a  tres- 
passer, and  the  executive  punishes  him.  The  syllogism 
makes  more  demarcation  between  its  premisses  and  con- 
clusion than  the  acts  of  government  do  between  the 
legislative,  executive  and  judicial  functions.  Every 
executive  act,  it  may  be  said,  involves  the  three  aspects 
of  law,  execution  and  judgment,  whether  separate 
authorities  are  involved  or  not.  But  the  syllogism  ana- 
logy IS  useful  in:  showing  one  important  point,  viz.,  that 
ihe  so-called  three  powers  do  not  stand  to  each  other  in 
the  relation  of  equality.  As  the  major  premiss  is  more 
important'  than  the  minor  and  the  conclusion,  so  the 
legislature  is  more  important  than  the  execntive  or 
judicial.    Laws  must  exist  before  judgment  can  be  given' 
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or  ttie  executive  take  actiou-  The  legislative  is  the  more 
^portant — ^indeed  the  fundamental — function  of  govern- 
meut ;  without  it  the  executive  and  judicial  cannot  exist. 
Whether  a  government  be  a  stable  or  unstable  one^ 
whether  or  not  the  laws  are  observed  in  their  letter  or 
Kpirit,  every  executive  act  involves  primarily  a  legis- 
lative act.  Save  in  cases  where  sheer  unreason  rules, 
every  executive  and  judicial  act  logically  involves  a 
legislative  act. 

In  our  analysis  of  the  three  powers,  we  must  ^therefore 
analyse     the     legislature     firsts.       The     legislature     is 

the  law-making  power.  It  includes  two  kinds 
i-w»Jative  of  work  which  are  sometimes  looked  on  as 
Mbtrattvt.    separate   *'  powers  " — the     purely  law-making 

and  the  deliberative-  It  is  really  impossible 
to  separate  these  two  functions.  The  purely  law-making 
may  be  taken  to  include  the  actual  mechanism  of 
making  laws — drafting,  etc. — ^a  not  unimportant  function. 
John  Stuart  Mill  considered  this  function  so  in^portant 
that  in  his  scheme  of  government  he  recommended  a 
special  committee  for  it.  But  the  mechanism  of  law- 
makipg  is  a  duty  for  specialists  in  that  particular  work. 
The  wording,  formulating,  etc.,  of  laws  is  not  of  the 
most  vital  importance.  The  content  and  end  of  the  law 
are  the  most  important  things,  and  it  is  the  deliberative 
function  which  has  to  decide  these.  The  deliberative 
function  does  not  belong  to  any  particular  branch  of 
government.  It  is  the  thinking  of  a  nation  and  that  is 
done  by  various  agencies  such  as  the  pulpit,  press  and 
platform.  In  order  that  this  thinking  may  become  de- 
finitely formulated,  it  is  necessary  to  hatve  some  central 
organisation  to  act  as  a  focus  for  it.  That  organisation 
is  the  legislature,  or,  as  the  English  call  it.  Parliament. 
Parliament  comes  from  the  French,  word  parlement, 
which  means  originally  a  meeting  for  discussion  (from 
the  verb  parler,  to  speak).  Parliament  being,  as  it  were, 
the  qpitome  of  the     nation,     expresses     its     centralised 
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thought,  and  that  thought  when  formulated  in  proper 
language  and  **  passed,"  becomes  the  law  of  the  state. 
Parliament  thus  performs  the  double  function  of  deli- 
beration and  law-making,  but  in  neither  does  it 
act  by  itself.  The  sum  total  of  the  thinking  forces  ot 
the  nation — ^as  given  in  books,  newspapers,  speeches, 
advice  by  experts — ^moulds  its  deliberation.  In  the 
actual  making  of  laws  Parliament  uses  the  services  of 
expert  oiKcials. 

In  modern  states  there  are  many  problems  in  the  organ- 
isation of  a  legislature  or  Parliament.  Even  in 
or^anis-      the  smallest  state  there  exist  many  interests,  each 
Legislature,  of  which  asks  to  be  heard.        In   Greek  city- 
states  the  Parliament  included     all  interests; 

but  in  modem  nation-states  only  representatives:  can 
attend  Parliament.  All  interests  had  an  equal  chance  of 
being  heard  in  the  old  city-states,  but  now  we  have  only 
an  approximation.  Not  only  so,  but  legislation  affects 
everyone  in  the  state,  aiid  laws  necessarily  must  be  made 
with  much  caution.  The  chief  problem  in  the  organisa- 
tion of  modern  legislatures  is  to  represent  the  will  of 
the  people,  and,  at  the  same  time,  prevent  hasty  legisla- 
tion. Laws  should,  as  Aristotle  said,  be  reason  without 
passion,  but  men  often  give  way  to  momentary  impulses. 
Passion  is  very  dangerous  in  law-making.  The  experi- 
ence of  ages  has  led  most  modem  legislatures  tb  adopt 
mealns  to  avoid  the  dangers  of  hasty  legislation.  These, 
and  other  considerations  have  to  be  taken  into  account  in 
organising  the  legislature.  What  actually  happens  will 
be  seen  when  we  examine  the  constitutions  of  individual 
states.  At  present  we  give  a  short  account  of  the  chief 
means  adopted  by  modern  legislatures  to  secure  Harmony 
and  unity  in  the  state. 

Al 
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One  of  the  most  common  characteristics  of  legislative 
bodies  is  that  they  are  divided  into  two  bodies  or 
unioamtrai  ^^^^^es — the  upper  and  lower.  This  is  known 
anil  as  the  bicameral  system  (camera  is  the  Latin 

SrSlnuS'    *^r  'chamber/)     The  bicameral  system  is   all 
lion.  but    universal     in     modern    governments;     in 

only  ai  few  cases  does  the  unicameral  or  one-chamber 
system  exist.  Modem  examples  of  states  that  have>  or  till 
recently  have  had  the  unic^mieral  system  are  Greece, 
Serbia,  and  several  units  of  bigger  states,  e.g.,  some  of  the 
old  German  states,  some  of  the  Swiss  cantons,  and  the 
Canadian  provinces.  None  of  the  latter  is  typical  in- 
somuch as  they  are  all  subordinate  law-making  bodies. 
In  modem  independent  states  the  bicameral  system  is 
the  rule.  The  constitutions  analysed  in  this  book  show 
several  types  of  the  two-chamber  system — the  House  of 
Lords  and  House  of  Commons  in  the  United  Kingdom ; 
the  Senate  and  House  of  Deputies  in  France;  the 
Beichstag  and  Bundesrath  in  the  pre- War  Germany,  the 
Reichstag  and  Reichsrath  in  the  present  German  con- 
stitution; the  House  of  Representatives  and  the  Senate 
in  the  United  States;  and  the  Legislative  Assembly  and 
the  Council  of  State  in  India. 

The  unicameral  system  has,  generally  speaking,  been 
weighed  in  the  balance  and  found  wanting.  The  most 
The  conspicuous     historical     examples     of    it     are 

unioamarai  furnished  by  France.  The  National  Assembly 
system.       ^j   j^gj^  ^^^^^  ^^^  Revolution,   decided  in   its 

favour,  but  the  experiment  did  not  last  many  years :  the 
very  conditions  of  its  existence  foreshadowed  its  failure. 
A  unicameral  system  leads  to  hasty  legislation,  internal 
strife,  class  struggles,  and  sreneral  instability.  These 
self-same  conditions  allowed  it  to  exist  in  France  and 
caused  it  to  die.  Another  example  of  how  unsettled 
political  conditions  brought  about  a  single  chamber  i^ 
furnished  by  the  English  Commonwealth  which  followed 
the  Great  Rebellion.     In  this  case  the  House  of  Lords 
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was  abolished  in  England,  soon  however  to  be  restored. 
Unicameral  systems  result  from  unstable  conditions  of 
government  and,  once  existent,  are  a  cause  of  them. 
Political  experience  condemns  the  unicameral  system, 

and  even  the  most  rampant  champions  of  popular 
rights  hesitiate  before  condemning  the 
Bicameral  bicameral  system.  The  House  of  Lords  in 
System.  England  is  very  frequently  condemned  now-a- 
days,  not  because  it  is  a  second  chamber  but  because 
it  is  an  anomalously  constituted  second  chamber.  What 
the  enemies  of  the  House  of  Lords  want  is  not  a  single 
house  of  legislature,  but  two  houses  properly  constituted. 
The  reasons  for  the  existence  of  a  two-chambered 
system  of  legislature  are  many.  The  chief  one  is  the 
Reasons  prevention  of  hasty  legislation.  It  is  one  of 
SystenT.  *^^  three  methods  for  such  prevention,  the 
lent* Harty  ^^^^^  ^^^^  being  a  constitution  and  procedure. 
Leguiatiom  The  electorate  also  is  a  preventative  of  hasty 

measures,  but  often  it  is  the  chief  compelling  power  in 
hasty  legislation.  Where  a  second  chamber  exists  there 
is  less  likelihod  of  ill-considered  measures  becoming  law, 
because  more  consideration  is  given  to  tihem.  A  single 
chamber,  specially  in  the  modem  days  of  popular  gov- 
ernment, is  liable  to  be  carried  away  by  momentary 
impulses  or  persuaded  by  the.  powerful  rhetoric  of  one 
man ;  but  where  there  is  another  house  to  consider  a 
measure,  a  brake  is  added  to  the  wheel  of  legislation. 
Ill-considered  legislation  has  thus  less  chance  of  passing. 
On  the  other  hand,  the  fact  that  one  chamber  feels  that 
its  responsibility  is  not  final  may  lead  to  less  considered 
and  balanced  action  than  would  be  the  case  did  final 
responsibility  rest  with  it. 
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Anotlier  reason  for  the  existence  of  second  chambers 
is  the  representation  of  interests  and  minorities.  In 
.  modem,  nations  suffrage  rests  on  a  wide  basis 
ReprMtnt-  with  the  result  that  there  is  a  constant  tug-of- 
TnterMtt  war  of  interests  of  class  against  class  or  trade 
Minorities,  ^ig^^^^st  trade.  In  the  diiys  of  autocracy  thene 
was  no  place  for  representation  beyond  the  ex- 
pression of  opinion  to  the  autocrat  by  leading  men  in 
any  particular  interest.  With  the  expansion  of  the 
suffrage,  however,  the  first  or  lower  chambers  have  be- 
come more  and  more  "  popular,"  i,e,,  representative  of 
the  proletariat  as  distinct  from  the  moneyed  or  upper 
classes.  These  ** upper"  classes  must  have  their 
interests  safeguarded,  hence  their  claim  to  be  represent- 
ed in  the  second  chamber.  A  second  chamber  is — and  in 
fact  should  be — conservatlive  in  temperament.  As  we 
have  seen,  the  ideal  of  political  progress  is  **  conserva- 
tive innovation."  The  popular  houses  are  always  ready 
to  innovate  and  the  conservative  element  should  be  sup- 
plied by  the  second  chambers.  From  this  point  of  view 
it  may  well  be  argued  that  the  second  chamber  should 
be  as  free  as  possible  from  party  bias.  The  actxial  facts 
of  political  life,  however,  show  quite  as  strong  party 
divisions  in  second  as  in  first  chambers.  Special 
measures  are  often  adopted  to  prevent  such  bias — special 
methods  of  election, — special  qualifications  of  the  repre- 
sentative,— special  periods  of  tenure  and  special  periods 
of  election  for  part  of  iihe  house,  as  in  the  French  system. 

One  of  these  points — special  qualifications — suggests 
another  of  the  main  reasons  for  the  existence  of  a 
s.  Far  the  second  chamber,  viz,,  the  necessity  of  choosing* 
of'abio"  specially  able  and  experienced  men  for  the 
Men.  work  of      legisla.tion.       A      popularly   elected 

house  might  conceivably  elect  a  number  of  men,  who, 
though  fit  enough  in  one  path  of  life,  are  not  fitted  for 
the  work  of  general  legislation.  The  deficiency  must  be 
supplied  by  a  fitter  selection  in  an  upper  house,   which 
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is  less  liable  to  be  affected  by  passing  political  whims. 
Upper  houses  should  be  placed  as  far  away  as  possible 
from  the  tempest  of  popular  elections,  so  that  the  mem- 
bers of  them  may  consult  not  their  own  interests  at  the 
next  election  but  the  interests  of  the  nation  as  a  whole. 

It  is  only  in  this  way  that  the  tyranny  oc  popular 
majorities  can  be  avoided.  Were  second  chambers  com- 
posed in  texactly  the  same  way  as  lower  chambers — dis- 
solvable in  the  same  way,  elected  in  the  saime  wajr, 
having  the  same  tenure,  etc.— then  the  upper  would  be 
merely  a  reflection  of  the  lower?  chamber,  and  there  would 
be  no  rational^  justification  for  their  existence. 

There  is  still  another  reason  which  is  a  result  of 
modern  developmentr— the  representation  of  individual 
Mnutfo^  ^^^^  ^^  ^  Federal  TTnion,  e.g.,  Geimany  and 
or  states  the  United  States  of  America.  The  Bundes- 
Oorerth*'*'  ^^^^  ^^^  ^^  Senate  are  composed  on  a  state, 
""•nt.  and  not  on  a  population  basis. 

No  general  rule  can  be  set  down  which  regulates  the 
relations  of  first  and  second  chambers.  The  first  chamb- 
£*nn!t7o  ®^'  initiates  legislative  measures;  the  second 
Stfoond  chamber  is  usually  a  revising,  criticising  body. 
The "fllaoond  But  that  is  by  no  means  universal,  as  some 
a**Revis?n8  "^^^^^^  chambers  can  initiate  legislation  by 
Body.  themselves,   thus  reversing  the  ordinary  legis- 

lative process.  Generally  speaking,  the  second  chamber 
is  a  revising  and  criticising  body,  its  composition  being, 
as  we  have  just  seen,  directed  to  its  fitness  for  this  end. 

Second  chambers  have  considerable  influence  in  critic- 
ising  ordinary  legislation,  but   in  one  kind  of  legisla- 
tion — financial — the  lower  or  first  houses  have 
LeKis-  as    a    rule    supreme  control.     In    the    United 

Ifttion.  Kingdom,    for  example,   the   House   of   Lords 

has  practically  no  power  in  financial  legislation.  The 
power  of  the  purse  belongs  to  the  people  in  modem 
democracies,  and  though  the  second  chamber  represents 
ca(pital  and  land — the  wealthy  classes  generally — yet  it 
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has  no  say  in  financial  matters..  Too  mucli  stress,  hoTp- 
ever,  must  not  be  laid  on  the  wealth  element  in  second 
chambers.  In  newer  countries — such  as  ihe  Uniteic] 
States  and  Australia — there  is  no  social  line  of  differ- 
ence between  the  lower  and  upper  houses.  The  trend  of 
development  of  modem  democracies  is  to  abolish  such 
a  line,  though  other  means     (especially  the  method  of 

election)    are  used  to  make  the  second  chambers  serve 
their  real  purpose. 

Legislative  bodies,  as  a  rule,  have  powers  of  internal 
organisation  by  themselves.  Sometimes;  the  constitution 
orninls!  determines  the  main  lines  of  organisation,  as 
atton  of.  in  the  American  Senate,  where  the  vice-presi- 
Bodiesf  '**  dent  is  the  Constitutional  Chairman  of  the 
Senate.  The  permanent  o£Scials  of  legislative  houses 
are,  as  a  rule,  appointed  by  the  Houses  themselves. 

All  legislative  houses  have  organisations  tor  the^  des- 
patch of  business.  Certain  types  of  organisation  are 
common  to  modem  legislatures.  Firstly,  and 
or^anit-  niost  important,  is  the  Committee  system. 
Despatch  These  Committees  are  appointed  to  examine 
of  Business  more  closely  than  the  full  legislature  could, 
measures  proposed  in  the  house.  Some- 
times the  committees  are  temporary:  they  are 
appointed  for  a  special  temporary  purpose  and  cease  when 
the  purpose  is  served.  Sometimes  they  are  standing  or 
permanent  committees.  The  committees  are  as  far  as 
possible  rejpresentadve  of  all  opinions.  There  is  a 
tendency  in  some  modem  states  to  appoint  party  com- 
mittees, but  party  committees  really  defeat  the  very 
objectis  for  which  they  exist.  In  the  new  German  Con- 
stitution the  Committee  system  is  carried  further.  By 
it  permanent  Committees  are  formed,  which  continue 
in  spitie  of  dissolution  of  the  lower  house. 
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In  all  law-making  bodies  rules  for  the  conduct  of 
business  are  necessary.     These  rules  or  procedure  of  the 

various  parliaments  of  the  world  have  two 
Procedure.  •i.'i  *     i  ,  t      ±     t      - 

opposing  objects :  one  is  to  prevent  liasty  legis- 
lation; th^  other  is  to  prevent  delay  or  con- 
fusion. The  most  important!  part  of  procedure  is  the 
number  of  readings  through  which  a  bill  must  go.  Pro- 
cedure of  this  type  prevents  hasty  legislation.  The  pro- 
cedure which  prevents  undue  delay  relates  to  length  of 
speeches,  the  end  of  debates  and  similar  subjects.  In 
large  bodies  unlimited  discussion  on  measures  would 
make  the  actual  work  of  legislation  almost  impossible. 

The  general  course  of  legislation  in  modem  legisla- 
tures also  shows  ceitain  similarities.  Laws  may  be 
initiated  in  either  the  upper  or  the  lower  house.  The 
assent  of  both  houses  is  necessary  for  the  passing  of  a 
law;  and  a  quorum  or  minimum  number  of  members 
must  be  present  before  a  vote  is  valid..  Thie  number 
of  a  quorum  varies  from  house  to  house  and  state  to 
state.  A  majority  vote  provided  a  quorum  is  present  is 
decisive  in  ordinary  legislation.  In  modern  states  the 
lower  houses  of  the  legislatures  are  taking  to  themselves 
more  and  more  the  control  of  financial  legislation. 

8.     Modern  Methods  of  Direct  Legislation. 

The  theoretical  and  political  difiiculties  of  the  repre- 
sentative system  have  led  to  the  desire  on  the  part  of 

many  to  make  the  citizens  as  a.  whole  respon- 
DirSct"  sible  for  legislation.  The  theory  of  modem 
^{•[JJ-         direct  democracy  comes  from  Rousseau,  and  is 

expressed  in  his  doctrine  of  the  General  Will. 
In  practice  the  representative  system  has  proved  often 
Tery  unjust.  Minorities  as  a  rule  are  unrepresented; 
legislatures  elected  for  a  period  of  time  sometimes  lose 
touch  with  the  electorate,  and  before  the  members  can 
be  dismissed  by  new  elections,  new  and  undemocratic 
laws  are  passed.     These  and  similar  arguments  have  led 
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the  idea  of  people  essembliug  is  a  mere  cliiiiiaera;  but  if 
initiative  and  referendum,  or  as  the  French  call  it,  the 
plebiscite.  One  of  the  chief  reasons  of  the  modem 
agitatSon  for  the  referendum  is  the  example  of  Switzer- 
land. 

The  initiative  is  the  system  by  which  a  certain 
number  of  voters  (the  number  being  fixed  by  statute) 
ji,Q  may  both  petition  and  compel  the  legislature 

Initiative,  to  introduce  a  certain  type  of  law.  In  one 
kind  of  initiative,  sometimes  called  the  formulative 
initiative,  the  voters  may  draft  a  bill  and  compel  the 
legislature  to  consider  it.  After  the  legislature  considers 
and  passes  the  bill,  they  must  resubmit  it  to  the  popular 
vote. 

Literally  the  word  *^  referendum  "  means  "  must  be 
referred,"  and  the  full  meaning  is  "must  be  re- 
j^^  feiTed   to  the   people.''        In   plain  words  the 

Referen-      referendum     is     a    popular     vote     on  laws  or 
""*'  legislative  questions  which  have  already  been 

discussed  by  the  representative  body  of  the  naition. 
The  principle  underlying  any  form  of  referendunt 
is  the  democratic  ideal  of  going  behind  the  in- 
terpretation of  popular  will  by  delegates  or  re- 
presentatives to  the  fountain  of  autlu)rity — the  will  of 
the  people  as  expressed  by  a  direct  vote  of  the  majority 
of  citizens  qualified  to  votie. 

The  idea  of  referendum  is  no  new  one.  The  people 
of  Home  assembled  in  the  capital,  and  there  exercised 
their  sovereign  authority ;  the  Greeks,  the  Macedonians 
and  the  ancient  Franks  held  ex)uncils  of  the  jpeople.  In 
his  writings  Blousseau  did  not  hesitate  to  declare  that  the 
happiest  people  were  a  company  of  peasant*^  sit- 
ting under  the  shade  of  an  oak  tree  **  conduct- 
ing the  affairs  of  the  nation  with  a  degree  of  wisdom 
and  equity  that  do  honour  to  human  nature."  The 
idea  of  direct  government  by  the  people  was  also  favoured 
by  Rousseau,  who  wrote:  **Some  will  perhaps  think  that 
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Gthe  idea  of  people  essembling  is  a  mere  ch^maera;  but  if 
it  is  so  now^  it  was  not  so  two  thousand  years  ago,  and 
I  should  be  glad  to  know  whether  men  have  changed  in 
their  nature."  The  modem  institution  of  referendum 
is  based  upon  abstract  theories  of  popular  rights^ 
derived  mainly  from  these  and  similar  teachings  of 
Bousseau. 

The  referendum  may  be  (a)  facultative  or  optional — 
that  is,  it  may  be  brought  into  action  on  the  petition 
of  a  certain  number  of  voters;  or  ^6)  compulsory  or 
obligatory,  in  which  all  laws  must  be  submitted  to 
popular  vote.  The  referendum  thus  means  that  matters 
are  "  referred  "  to  the  people,  and  that  the  popular  will 
finally  controls  legislation. 

The  home  of  the  referendum,  Switzerland,  the  most 
democratic  country  in  Europe,  is  a  small  state,  organised 
The  as  a  federal  union  in  which  the  individual  states 

Referan.  are  known  as  cantons.  The  supreme  legislative 
switzer-  and  executive  authority  is  vested  in  ai  parliament 
land.  q£  ^^  houses,  namely,  the  State  Council  and 

National  Council.  The  upper  house  has  44  mem- 
bers, two  for  each  canton;  the  National  Council 
of  189  members,  chosen  by  direct  election,  has 
one     member     for     every     20,000     inhabitants.  A 

general  election  takes  place  every  three  years.  Both 
chambers  taken  together  form  thie  Federal  Assembly, 
which  is  the  supreme  power  in  the  state.  The  chief 
executive  authority  is  the  Federal  Council  (Bandesrath), 
consistincr  of  seven  members  and  elected  for  three  years 
by  the  Federal  Assembly.  These  members  must  devote 
their  whole  attention  to  their  executive  work.  The 
executive  body  introduces  all  measures  into  the  legislative 
councils  and  takes  jpart  in  the  proceedinffs.  The  Presi- 
dent and  Vice-President  of  the  Council  are  the  first 
magistrates.  Both  are  elected  by  the  Federal  Assembly 
for  one  year  and  are  not  re-eligible  for  the  same  office 
till  after  one  year's  interval. 
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The  local  government  of  Switzerland  is  by  cantons,  witli 
full  ^popular  control.  In  the  smaller  cantons  the  peopls 
meet  together  as  a  whole  and  make  laws  for  themselves 
(Landsgemeinden).  In  the  larger  cantons  a  legislative 
body  is  elected,  but  the  initiative  and  referendum  are 
also  in  force. 

The  practice  of  referring  proposed  laws  to  the  people 
^prevailed  in  the  cantons  before  it  was  applied  to  the 
central  government.  It  was  applied  in  the  cantons 
primarily  to  constitutional  maitters  and  afterwards  to 
ordinary  laws.  The  Swiss  thus  had  a  long  tradition  of 
vpopular  local  government  behind  them  before  the  refer- 
endum became  an  instrument  for  the  national 
government.  ^ . 

In  the  federal  government  of  Switzerland  the 
referendum  is  compulsory  fbr  constitutional  amendment, 
and  is  facultative  or  optional,  at  ihe  request  of  30,000 
citizens  or  the  legislatures  of  eight  cantons,  for  ordinary 
laws.  For  constitutional  amendment  the  initiative  may- 
be used  at  the  request  of  50,000  citizens.  No  federal 
initiative  exists  for  ordinary  laws.  In  all  the  cantons 
the  referendum  is  compulsory  for  constitutional  changes. 
In  all  the  cantons  save  one  (Freiburg),  and  those  with 
direct  assemblies  (Landsgemeinden)  the  referendum, 
either  compulsory  or  facultative  exists;  the  number  of 
votes  (in  the  case  of  the  facultative)  necessary  for 
demanding  a  referendum  depends  on  the  population . 
In  all  save  one  canton  the  initiative  may  be  used  for 
constitutional  amendment,  and  in  all  but  three  for 
ordinary  legislation. 

The  actual  cases  in  which  the  referendum  has  been 
used  in  Switzerland  show  the  rather  surprising  result 
that  the  people  are  more  inclined  to  reject  than  to  pass 
laws.  It  has  proved  a  conservative,  not  a  radical  or  re- 
volutionary measure.  The  referendum  is  thus  a  type 
of  veto  on  legislation.     Whereas  in  many  modern  states 
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the  veto  or  partial  veto  lies  with  the  head  of  the  execu- 
tive, in  the  referendum  the  veto  lies  with  the  people. 

The  referendum  has  been  adopted  in  several  states  in 
th©  United  States  for  particular  purposes.    There  is  no 
national  referendum  in  America;  it  is  applied 
in  the        only  in  state  governments  for  particular  pur^ 
states.        poses,  or  in  local  government  (as  in  municipal- 
ities).     The  referendum  is  in  vogue  in  several 
other  countries  for  constitutional  amendment. 

The  supporters  6f  the  initiative  and  referendum  usually 
bring  forward  the  following  merits  of  such  direct  legis- 
lation:    ^1)  That  it  makes  the  sovereignty  of 
foi?aiid"*'  ^®    people    a    reality,    compelling    reluctant 
I  against        legislatures  to  act  in  a  certain  way ;  (2)  that  it 
urendum.    destroys    party  and   sectional   legislation,   the 
people  as  a  whole  heing  less  likely  to  split  up  into 
^  parties  when  they  are     given     individual  proposals  to 
consider ;  (3)  that,  in  the  case  of  local  government  it  leads 
to  harmony — ^all  interests  being  taken  into  account;  (4) 
that  it  arouses  public  interest  in  legislation  as  distinct 
from  politics,  or  general  political  interests;  and  (5),  one 
of  the  most  powerful  arguments  in  favour  of  a  refer- 
endum, that  it  compels  men  carefully  to  think  of  the  laws 
that  govern  them  and  that  it  saddles  them  with  their 
share  of  national  responsibility. 

Againsrt  the  refe!rendum  is  the  important  objection 
thai^  it  submits  laws  to  the  most  ignorant  classes.  Repre- 
sentatives are  usually  better  educated  men  than  the  mass 
of  electors,  and  as  such  are  fitter  to  control  legislation. 
Actual  exx>erience,  moreover,  shows  that  the  percentage 
of  votes  in  a  referendum  is  small.  The  referendum  does 
not  create  interest  in  legislation,  but  it  opens  the  way 
to  party  influences  because  parties  are  better  organised 
than  the  electorates.  Tt  also  encourages  agitators.  Again, 
if  legislatures  are  compelled  to  obey  electorates  in  every 
law,  the  legislatures  will  lose  their  standing  and  res- 
ponsibility.    Able  men  would  prefer  to  be  electors,  not 
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representatives^  in  such  a  system.  Furtlier,  it  is  imposr 
sible  so. to  draft  laws  on  complicated  subjects,  such  as 
the  tari£E,  to  make  them  easily  understood  hy  the  masses. 
It  is  claimed  that  the  adoption  of  the  referendum  in 
Switzerland  has  resulted  in  a  complete  destruction  of 
parliamentary  government  in.  the  English  sense  of  the 
word  and  has  reduced  the  National  Chamber  of 
Switzerland  to  a  mere  collection  of  ^*  registering 
ciphers." 

Finally,  the  Swiss  example  is  misleadinsr.  The 
cantonal  councils  are  really  responsible  for  legislation, 
and  their  laws  are  rarely  amended  by  the  people.  The 
Swiss  referendum  is  successful  because  of  the 
traditions  of  the  Swiss  people.  It  is  also  conservative, 
whereas  its  ordinary  advocates  support  it  as  a  measure 
of  radical  reform  or  revolution. 


CHAPTER  XIV. 

THE   EXECUTIVE   AND   JUDICIARY. 

A.  THE  EXECUTIVE. 

1.     Meaning  and  Appointment  op  the  Executive. 

The  executive  is  that  branch  of  govenmient  which 
carries  out  or  executes  the  will  of     the    people  as  for- 
mulated in  the  laws.     In  its  widest  sense  the 
•■•Ji^ns*     executive    includes    all    officials    engaged    in 
tiwt.'*  cjprying  out  the  work  of  government  except 

those  who  make  or  interpret  the  laws,  i.e.,  the 
legislative  and  the  judicial.  In  this  wide  sense,  the 
executive  includes  every  one  from  the  highest  ofticial  to 
the  lowest  menial,  from  the  Governor-General  to  the 
policeman  or  village  chowkidar.  The  word,  however,  is 
used  in  a  narrower  as  well  as  in  a  wider  sense.  In 
the  narrower  sense  it  denotes  the  heads  of  the  executive 
departments,  for  example,  the  President  and  the 
ministers  in  the  United  States,  and,  in  England,  the 
Prime  Minister  and  the  Cabinet.  Thus  when  we  speak 
of  the  executive  in  Great  Britain  we  may  mean  either 
the  Prime  Minister  and  the  members  of  the  Cabinet,  or 
all  the  executive  ofi&cials  from  the  highest  to  the  lowest. 
Sometimes  the  highest  officials  are  called  the  executive 
proper,  while  the  others,  that  is,  those  who  carry  out 
the  details  of  a  policy  laid  down  by  the  heads  are  called 
the  administration  or  the  administrative  officials. 

A  distinction  must  be  made  between  nominal  and  real 

executives.    In  Great  Britain  and  India — in  fact,  in  all 

the    British    Empire — the    exiecutive    work    is 

and  Real     carried  out  in  the  name  of  the  Crown.      The 

ExMutivM.  fainilikr  letters  0.  H.  M.  S.   always  indicate 

the  head  of  the  exjecutive  in  the  British  system. 
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The  king,  however,   is  the  nominal  head.    The  real  head 
in  Britain  is  the  Cabinet. 

The  most  essential  quality  for  the  executive  is  unity. 
Every    executive    act    involves    a    single   act    of    will. 

Unity  of  purpose,  secrecy,  quickness  of  deci- 
Essentjai  sion  and  action,  are  better  secured  by  one 
ifi^lxeciit-  ^^^^  by  many.  For  deliberation  and  legisl- 
worfc  ation  two  heads  are  better     than     one;      for 

execution  one  head  is  better  tham  two,  or  more. 
Unity,  finality,  quickness,  and  secrecy,  the  essentials 
of  good  executive  work,  all  require  an  executive  organ- 
isation where  one  voice  is  finally  supreme.  Thus  in  the 
United  States  of  America,  the  President  is  the  final 
executive  authority.  In  Great  Britain,  where  there  is 
the  Cabinet  or  a  body  of  executive  officers,  the  Prime 
Minister  dominates  the  others.'  In  a  plural  executive 
time  is  spent  in  argument  and  discussion.  The  mem- 
bers check  each  other,  and,  particularly  in  times  of  war 
or  civil  trouble,  when  quick  decision  is  necessary,  this 
is  dangerous.  The  executive  is  not  a  proper  body  for 
discussion.  Discussion  should  take  place  in  the  laying 
down  of  general  principles  of  action  or  legislation. 
Once  the  laws-  are  enunciated  or  passed  it  is  the  duty 
ot  the  executive  to  carry  them  out  as  quickly  and  effi- 
ciently as  possible.  It  is,  of  course,  also  the  duty  of 
the  legislature  to  make  the  laws  as  clear  as  possible  in 
order  to  prevent  subsequent  discussion  by  the  executive. 
In  existing  governments  there  is  no  uniform  method 
of  appointing    the    executive;  but  three    general  ways 

may  be  enumerated:  (1)  by  hereditary  suc- 
The  cession ;  (2)  by  election,  which  may  be  of  three 

Appoint-      types:  (a)  directly  by  the  jpeople;  (6)  indirect- 
^ExwJtive.   ly  ^y  ^^^  people;   (c)  by  the  legislature;   (3) 

by  selection  or  nomination. 
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Hereditary  executives  exist  in  the  older  countries  of 
the  world.  According  to  this  system,  office  goes  by 
1.  Herad-  descent,  usually  according  to  the  law  ot 
Exeout-  primogeniture.  The  tenure  is  life-long.  In 
ives.  newer  countries  the      hereditary  principle  has- 

invariably  been  replaced  by  either  the  elective  or  selec-^ 
tive  principle.        Where     the   hereditary  executive  doe?^ 
exist,     it     has     the  merit  of  long  hisftorical  traditions- 
behind  it,  and  the  very  length  of  its  historical  connec- 
tion gives  it  a  stability    which  elected    executives  fre- 
quently do  not  have.     The  real  stability  of  hereditary 
executives,  however,  does  not  diepend  upon  their  histor- 
ical antecedents,  but  upon  the  extent  to  which  they  rest 
upon  the  will  of  the  people.    In  many  cases  hereditary 
executives    are    nominal  and    not  real    executives,   for 
example,    in    .Great    Britain,    Italy    and    Belgium.     In 
Great  Britain,  particularly,  the  hereditary  principle  rests 
on  the  will  of  the  people.     The  Great  War  has  shown 
in  a  most  remarkable  way  how  deeply  rooted  the  hered- 
itary principle  is  in  the  English  constitutional   system. 
Whereas   the   War  was  resiponsiMe  for  the   fall  of  the* 
hereditary  executives  in  Russia,    Austria-Hungary,   the- 
German  Empire  and  German  states,   and   Bulgaria,   it 
established  the   English   Crown   more  firmly  than   ever, 
both  in  the  English   constitutional  system   and   in   the 
hearts  of  the  people. 

Another  merit  of  the  hereditary  princijple  is  that  it 
gives  a  certain  amount  of  both  national  and  inter- 
national glory  to  the  executive.  There  is  always  some- 
thing more  dazzling  and  more  impressive  in  the  cere- 
monies surrounding  rovalty  than  there  is  in  the  simplic- 
ity surrounding  an  elected  executive.  In  the  case  of 
the  king  of  England  this  is  particularly  true,  for  the- 
king  is  not  only  the  executive  head  of  Great  Britain, 
but  ultimately  the  supreme  executive  in  the  largest 
empire  the  world  has  ever  known. 

The  general  argument  against  the  hereditary  principle- 
in    the   executive   is  that  heredity  provides   no   criterion* 
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for  the  choice  of  an  able  executive.  History  abounds 
with  examples  where  hereditary  executives  have  ruined 
xheir  governments.  The  recent  examples  of  both  Russia 
and  Germany  show  how  the  hereditary  head  of  an  execut- 
ive may  be  either  incapable  of  conducting  the  affairs 
of  government  or  may  pursue  a  policy  which  is  destruc- 
tive of  the  very  foundations  of  government.  In  both 
these  cases,  it  is  to  be  noted  that  the  hereditary  execu- 
tive was  not  responsible  tb  the  legislature.  Where,  as  in 
Great  Britain,  the  executive  is  responsible  to  the  legisla- 
ture, the  danger  of  revolution  is  at  a  minimum.  The 
hereditary  executive  is  nominal,  not  real.  It  combines 
in  itself  the^  merits  of  the  hereditary  principle  with  those 
of  an  elected  or  a  selected  executive,  i.e.,  responsibility 
to  the  legislature  or,  ultimately,  to  the  people.     , 

(a)  In  several  governments  the  executives  are  elected 
directly.  For  example,  in  Brazil  the  president  and  tEe 
vice-president  are  elected  by  direct  popular 
2.  Elective  vote.  History  also  give?  examples  of  elective 
<af*ffirect*'  ^o^^'^^^i^s.  Elective  executives  of  this  type 
Election,  exist  also  in  the  states  of  the  United  States  of 
America.  The  idea  underlying  popular 
election  is  that  ^^^  executive  should  have  the  confidence 
of  the  people.  An  elected  president  or  governor  mugt 
feel  a  certain  amount  of  responsibility,  even  though  when 
once  elected  he  may  have  very  full  powers.  Supporters 
of  the  principle  of  election  hold  also  that  the 
exercise  of  the  vote  for  the  executive,  just  as 
for  the  legislature,  creates  an  interest  in  public 
afPairs  on  the  part  of  masses.  No  doubt  the 
people  do  receivei  a  certain  amount  of  political  education 
bv  electing  the  executive,  but  experience  has  proved  the 
disadvantages  of  election  to  be  far  greater  than  its  ad- 
vantages. In  the  first  place,  the  people,  unless  the 
area  of  choice  is  small,  are  not  as  a  rule  fit  to  judge 
the  executive  capabilities  of  a  candidate.  In  the  second 
place,  the  elective  system  involves  intrigue,  corruption 
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and  ill-feeling,  not  only  during  the  period  of  election, 
but  at  all  times.  As  sooii  as  one  candidate  is  elected 
those  who  aspire^  to  succeed  him  proceed  to  canvass  the 
people.  Party  feeling  is  perpetually  kept  alive,  and  at 
the  actual  election  times,  it  often  becomes  very  bitter. 
Not  only  so,  it  may  lead  even  to  foreign  intrigue.  In 
France,  in  1804,  hereditary  monarchy  was  reins j^ituted, 
because  of  the  evil  of  popular  election^  and  the  power 
brought  to  bear  on  the  electiion  by  foreign  governments. 
It  is  well  known  that  during  the  Great  Wair,  German 
intrigue  was  rampant  in  America  during  the  {residential 
s>tates. 

The  evils  of  election  are  more  marked  when  election 
applies  to  the  lower  as  well  as  to  the  higher  executive 
posts.  In  the  state  governments  in  America,  whel'e 
election  is  very  common,  it  often  happens  that  technical 
skill  and  personal  capacity,  the  chief  qualities  necessary 
in  an  executive  officer,  are  completely  obscured  by  party 
feeling.  The  party  system  in  America,  with  its  complete 
organisation,  combined  with  the  short  periods  of  tenure 
of  office,  has  done  a  great  deal  of  harm  in  the  American 
states. 

(b)  Indirect  election  is  common.  In  the  United  States 
of  America,  the  president  is  elected  by  an  el^toral  college 
in  which  every  state  has  as  many  representat- 
Eiectioii.  ives  as  it  has  in  Congress.  In  the  Argentine 
Republic,  the  procedure  is  similar.  In  Chile, 
the  president  is  elected  by  delegates  nominated  by  ballot 
by  the  people.  The  aim  of  indirect  election  i&  to  re- 
strict the  choice  to  persons  who  are  better  qualified 
to  judge  than  the  masses  themselves.  Indirect  election 
to  a  certain  extent  also  prevents  the  rancour  and  ill-feel- 
ing which  accompany  direct  election.  In  theory  there 
is;  little  to  be.  said  against  indirect  election.  But  in 
practice  the  delegates  or  electors  tend  to  become  mere 
party  puppets  with  no  independence  of  judgment.  The 
elections  are  indirect  only  in  name.    In  the  IJnited  States 

Bl 
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of  America,  for  example,  th^  election  for  the  president- 
fchip  is  nominally  indirect,  but  really  it  is  direct.  In  the 
early  days  of  the  presidential  election  the  delegates  acted 
independently,  but  now  they  vote  as  members  of  a  party. 
The  party  system  thus  combines  the  principles  of  direct 
and  of  indirect  election. 

(c)  A  type  of  indirect  election  is  election  by  tte  legis- 
lature.     In   France,    the   president   is    elected    by   the 

National  Assembly,  which  consist?  of  the  two 
by  th?*'*"  Houses  of  the  Legislature  sitting  together  at 
LAgisiat-      Versailles.     The  idea  underlying  this  type  of 

election  is  that  the  legislature  is  the  best  quali- 
fied body  of  electors.  In  most  modem  democracies,  elec- 
tion of  all  typies,  direct  or  indirect,  tends 'to  become  a  mat- 
ter of  party  organisation.  Legislatures  are  divided  into 
parties,  and  their  elections  are  party  elections.  The  chief 
point  in  favour  of  election  by  the  legislature  is  that  the 
executive  so  elected  is  of  the  same  party  as  the  majority  in 
the  legislature.  He  will  thus  be  able  to  work  smoothly  with 
the  legislature.  According  to  the  theory  of  the  separa- 
tion of  powers,  the  legislative  and  the  executive  functions 
in  the  United  States  were  so  sharply  cut  off  from  eacli 
other  as  to  endanger  the  smooth  working  of  government. 
The  party  system  with  its  almost  direct  method  of 
election  of  the  president  grew  up  to  secure  harmony,  for 
in  actual  practice  government  is  very  difficult  if  the 
legislature  and  the  executive  do  not  agree.  The  same 
is  true  in  Britain,  and  in  other  countries  with  Cabinet 

governments,    where    the    head  of    the   real    executive, 
the  Prime  Minister,  although  technically  appointed  by 
the  King,  is  virihially  elected  by  the  party  in  power  in  the 
House  of  Commons,  for  he  must  be  the  recognised  leader 
of  that  party. 
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This   method    of    appointment    to    executive    posts    is 
applicable  particularly  to  subordinate  officers.     It  applies 

to  all  the  subordinate  governments  in  the 
ion*or^"  British  Empire.  The  Governors-General  of 
Nominat-      India,  Canada,  Australia,  etc.,  are  selected  by 

the  British  Government.  The  value  of  this 
method  of  selection  is  that  personal  qualities  can  be  taken 
into  account.  Before  the  appointment,  the  record 
of  work  and  qualifications  of  the  officers  fitted  for  the  post 
are  carefully  examined.  The  appointment  takes  place  in 
a  judicial  manner.  His  past  work  and  personal 
qualities  are  judged  in  relation  to  the  work  the  official 
will  have  to  do  in  his  new  appointment.  The  method  of 
selection  is  particularly  necessary  in  lower  executive  or 
administrative  posts.  Different  offices  require  different 
qualifications.  Some  require  general  administrative 
ability;  some  require  special  or  technical  qualifications. 
The  best  judges  for  making  such  appointments  are  the 
men  who  have  passed  through  the  offices  themselves,  or 
who  have  a  definite  knowledge  of  the  work  to  be  done. 
The  official  superiors  of  executive  officers  are  best  quali- 
fied to  judge  the  abilities  of  their  inferior  officers,  and, 
therefore,  to  recommend  or  withhold  appointments. 

2.     Plural  and  Siis'gle  Executives.  '* 

A  distinction  is  often  made  between  single  and  plural    ^' 

executives.     In  a  single  executive,  the  final  control  be- 

Yue  longs  to  one  individual.     In  a  plural  executive 

Meaning       the  control  lies  with  two  individuals  or  with 
of  Plural  •!     A  T   •    j»    'J      1  ' 

Exeeutives.  a  council  of  several  individuals. 

There  are  many  historical  examples  of  plural  execu- 
tives. In  Sparta  there  was  double  kingship;  in  Rome 
there  were  two  consuls.,  In  France  at  the 
Examples  time  of  the  Revolution,  the  Directory  was  a 
Working  plural  executive.  Several  of  the  revolutionary 
e^e^utrves  ^^^^^^ves  of  France  were  plural.  Plurality,  it 
was  reckoned,  would  prevent  tyranny.     France 
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had  had  a  long  history  of  clespotism,  and  not 
unnaturally  the  French  people  thought  that  the 
chief  safeguard  against  dei^potism  was  the  aboli- 
tion of  a  single  executive  head.  Experience  has 
proved  that  where  plural  executives  have  succeeded, 
the  cause  of  success  has  been  either  personal  or  due 
io  the  fact  that  the  functions  of  government  were  so 
sub-divided  that  each  function  had  practically  a  single 
e;xecutive  head.  In  other  words,  plural  executives  have 
succeeded  where  they  have  adopted  the  underlying  prin- 
ciple of  the  single  executive.  In  Switzerland,  at  the 
present  time,  there  is  a  plural  executive.  The  chie^  exe- 
cutive in  Switzerland  is  a  board  of  seven  persons  called 
the  Federal  Council.  This  board  is  elected  for  three  years 
by  the  two  legislative  houses  sitting  together.  One  of 
the  seven  members  is  elected  president,  but  his  powers 
are  only  the  powers  of  the  chairman  of  a  meeting.  In 
practice,  the  members  of  the  council  divide  their  work 
into  departlments ;  each  member  is  in  charge  of 
a  department.  Thus  the  Swiss  executive  indireictly 
adoptfi!  the  principle  of  the  single  executive.  Tlie 
existence  of  plural  executives  in  Switzerland  is 
due  mainly  to  the  history  of  t!he  Swiss  people. 
They  have  been  used  to  tiiis  type  of  government 
for  generations,  not'  only  in  central,  but  also  in 
Ifcal  government.  Another  noteworthy  point  in 
connection  with  the  Swiss  plural  executives  is  the  control 
of  the  executive  by  the  legislature.  In  a  responsible 
government,  the  executive  is  responsible  to  the  legis- 
lature, not  only  because  their  duty  is  to  carry  out  the 
laws  passed  by  the  legislature,  but  also  because  by 
questions  and  interpellations  the  legislature  exercises  a 
continual  supervision  over  the  executive.  It  is,  there- 
fore, difficult  to  understand  why  the  manifest  advantages 
of  single  executive  government  should  be  sacrificed  ill 
responsible  government  to  the  dubious  advantage  of  the 
plural  executive.       The  unity,  directness  and  swiftness 
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of  action  which  is  possible  in  a\  single  executive  is  impos- 
sible in  plural  executive,  save  where  the  executive  adopts 
the  underlying  principle  of  a  single  executive. 

The  plural  executive  .must  not  be  confused  with  the  sub- 
division or  delegation  of  powers.     In  modern  government 
no  man  can  carry  out  all  the  executive  work 
«/pS«Jr?    by  himself.       Work  must  be  divided.       This 

t)T  powers,     -r  .   .  ^  _  ,  _     . 

division  of  work  may  be  made  m  various  ways. 
The  work  may  be  sub-divided  amongst  subordinate  officials 
and  the  ultimate  responsibility  rests  on  the  man  at  the 
top.     Or  the  work  may  be     delegated     to'    subordinate 
officials.     Final  powers  of  decision  may  be  given  to  sub- 
ordinate officials    according    to    their    position    and    to 
the   importance  of  the  question.       Where  work  is  sub- 
divided in  such  a  way  that  ultimately  «very  matter  must 
be  referred  to  the  head  of  the  executive,  there  is  little 
distinction  between  this  and  a  plural  executive.     In  fact 
this  method  has  often  more  evils  than  the  plural  execu- 
tives, because  of  the  enormous  "waste  of  time  it  involves. 
In  the  system  of  government  in  India,  for  example,  the 
decentralisation  of  powers  to  subordinate  governments  and 
subordinate  officers  is  not  yet  sufficiently  complete  to 
prevent  the  very  cumbrous  process  by^  which  even  minor 
questions  have  to  be  referred  to  higher  officials  before 
they     can    finally    be    decided.       The    present     (1920) 
process    by    which    the     affiliartion    of     eoU'^ges    takes 
place    in    the    ITniversitiy    of    Calcutta    illustrates    the 
evil     of     multiple    authorities.         The     process     starts 
by     an    application     from    am     individual    College     to 
the    University.      The    University  inspects  the  college, 
and    if    it    recommends     affiliation,     it     sends    itls     re- 
commendation to  the  Government  of  India.     The  recom- 
mendation must,  however,  first  proceed  irom.  the  Govern- 
ment of  Bengal,  and  in  its  process  through  the  .Govern- 
ment of  Bengal,  the  petition  has  to  pass  through'  three  or 
four  distinct  authorities — (1)  the  office  of  the  Director  of 
Public    Instruction,     (2)    the     General     Secretary,     (3) 
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Member  of  the  Executive  Council  in  charge  of  Educatioii> 
(4)  the  Governor.  Finally,  it  proceeds  to  the  Government 
of  India,  to  go  through  a  similar  process  there.     If  any 
difficulty  arises  on  its  way,  the  process  becomes  even  mor^ 
intricaite :   the  case  will  not  onlv  be  referred  back  to  the 
original  authorities,     but  it  must  go  through  the  same 
process  all  over  again.        With  the  fuller  delegation  o^ 
powers  resulting  from  the  India  Act  of  1919  such  cases 
will  now  be  fewer. 

The  delegation  of  powers,  whereby  powers  of  final 
decision  are  given  to  subordinate  officers,  is  essential  in 
iiU  modem  governments.  Officials  may  have  powers  to 
regulate  their  work,  within  limits,  by  departmental 
orders.  These  orders  are  of  the  nature  of  bye-laws.  In 
a  responsible  gov^rnm<ent,  the  actions  of  all  officials, 
high  and  low,  are  liable  to  be  questioned  at  any  time  by 
members  of  the  legislature.  In  a  plural  executive  the 
acts  are  the  acts  of  no  one  individual,  but  of  several. 
In  government-by-council  of  this  type  the  chairman  is 
usually  responsible  for  the  conduct  of  the  council,  but 
the  chairman  may  be  compelled  to  accept  a  majority  vote. 
In  such  a  case  it  is  impossible  to  hold  the  chairman  res- 
ponsible for  the  action  of  his  council.  In  a  single  exe- 
cutive, responsibility  can  be  definitely  brought  home  to 
one  individual,  and  this  fdct  alone  makes  all  officers  care- 
ful in  the  conduct  of  their  duties. 

The  plural  executive  is  also  to  be  distinguished  from 
the  system  by  which  the  chief  .executive  officer  has  asso- 
ciated with  him  an  advisory  council  or  a  board. 
courioii?  ^^^^  council  or  board,  in  many  cases,  is  merely 
nominal,  such  as  the  Boards  of  Education  and 
Agriculture,  and  the  Local  Government  Board  in  Eng- 
land. Sometimes  the  board  has  certain  powers  of  con- 
trol over  the  executive.  Thus  in  Great  Britain,  the 
Prime  Minister,  although  he  is  head  of  the  Cabinet,  must 
really  suit  his  views  to  the  views  of  the  Cabinet.  He 
must  act  along  with  them.       In  the  United  States  in 
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licatters  such  as  the  making  of  treaties  and  the  appoint- 
ment of  judges  and  other  high  officers,  the  Senate  shares 
the  executive  authority  with  the  president.  In  France, 
the  ministers  have  considerable  control  over  the  president 
— not  ^  as  ministers  but  as  a  Cabinet.  In  the  German 
Empire,  iihe  Bundesrath  had  certain  executive  powers. 

In  these  cases  the  principles  of  the  single  and 
the  plural  executive  have  been  combined.  The 
eflScient  working  of  the  system  has  been  evolved  by  ex- 
perience. A  single  executive  has  the  advantage  of  unity, 
decision,  quickness  and  secrecy:  a  plural  executive  pre- 
vents arbitrariness,  oppression  and  encroachment  upon 
the  rule  of  law..  A  combination  of  the  merits  of  the  two 
is  the  most  advantageous  system.  The  organisation 
which  does  so  as  a  rule  gives  a)  single  executive  ultimate 
responsibility  and  at  the  same  time  provides  him  with  an 
advisory  council.  It  is  to  be  noted  that  in  the  examples 
quoted  the  councils  which  work  with  the  chief  of  the 
executive  are  not  merely  advisory:  they  share  in 
executive  control  according  to  the  constitution.  In 
the  British  system,  the  Prime  Minister,  whether  he 
wishes  it  or  not,  must  take  into  account  the  views  of  the 
Cabinet.  An  advisory  council  without  powers  of 
control  gives  strength  to  executive  officers  without  im- 
peding them.  With  modem  specialisation  it  is  perfectly 
impossible  for  any  man  to  be  expert  in  every  branch  of 
administraition.  He  must  seek  the  advice  ot  experts,  and 
in  receiving  advice  he  is  able  to  gauge  not  only  the  various 
bearings  of  partiicular  problems,  but  to  receive  support 
when  he  is  criticised.  By  an  advisory  council,  the  exe- 
cutive head  is  able  better  to  interpret  the  temper  of  the 
people.  The  council  also  helps  him  to  understand  local 
conditions  and  to  judge  how  proposed  measures  will  affect 
tihe  areas  of  which  he  himself  has  no  knowledge.  Thus 
the  advantages  of  single  and  plural  executive  are 
combined. 
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In  Great  Britain  the  chief  executive  council  nominally 
is  the  Privy  Council.  The  Privy  Council  used  to  have 
wide  executive,  legislative  and  judicial  powers. 
ifounoMt!*  ^^  legislative  powers  have  passed  to  Parlia- 
ment. Its  judicial  powers  are  now  very  much 
restricted,  and  its  executive  powers  are  now  only  nominal. 
The  nominal  assent  of  the  Privy  Council  is  necessary 
for  the  issue  of  proclamations,  ordinancesi  or  orders 
in  council.  The  Cabinet  is  the  real  executive.  The 
Cabinet  is  a  non-legal  body:  the  Privy  Council  is  a 
legal  body.  The  members  of  the  Cabinet  are  created 
Privy  Councillors  and  only  as  Privy  Councillors  can  they 
issue  ordinances,  though  the  actual  decisions  are  made 
in  the  Cabinet. 

In  France  4liere  is  the  Council  of  State  which  is  ap- 
pointed mainly  by  the  President.  This  Council  of  State 
IS  divided  into  four  administrative  sections  and  each 
section  acts  as  an  advisory  body  to  am  administrative 
department.  It  has  also  a  judicial  section  for  the  ad- 
ministration of  administrative!  law.  This  Council  of 
State  gives  advice  to  Cabinet  ministers  on  proposed  bills. 
It  is  thus  partly  advisory  and  partly  executive. 

In  the  United  States  of  America  the  Senate  has  exe- 
cutive power  in  respect  to  (a)  the  making  of  treaties 
and  (h)  the  appointment  of  ambassadors  and  federal  judges. 
In  vthe  state  governments  in  the  United  States  councils 
are  common,  and  sometimes  the  executive  goven:iment  is 
conducted  according  to  the  majority  vote  in  these 
councils. 

In  Germany,  tJie  Bundesrath  had  extensive  powers  in 
connection  -with  appointments,  treaties  and  finance.  It 
was  also  chief  executive  for  the  enforcement  of  federal 
law  among  the  individual  states  in  Germany. 

In  India,  associated  with  the  Governor-General  and 
with  some  of  the  provincial  heads,  there  are  executive 
councils  with  definite  constitutions,  procedure  and 
powers.       These     councils    are     composed     of     leading 
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}fficials^  each  in  charge  of  a  department^  and  Indian 
nOn-service  members,  who  also  take  charge  of  a  depart- 
ment  when  appointed. 

3.    The  Tenure  and  Organisation  of  the  Executive. 

The  i>eriod  for  which  the  executive  holds  office  varies 
JODsiderably  from  goveri^ment  to  goveruflient.  In  here- 
ditary executives,  the  tfennre  is  for  life.  In 
tf"offlce?  ^^6  c^se  of  minors  it  is  usually  necessaa^y  to 
appoint  regents.  In  elected  or  nominat- 
ed executives  the  term  varies  from  one  to  seven 
|ears.  In  the  majority  of  ^he  states  <>f  the  United 
jtates  of  America  the  term  is  one  or  two  years. 
n  the  case  of  the  President  of  the  United  States 
t  is  four  years,  the  Swiss  President  three  years, 
he  President  of  Brazil  four  years,  the  Presidents  of 
•"ranee  and  Germany  seven  years.  The  tenure  of  Cabinets, 
here  the  Cabinet  system  prevails,  depends  on 
tow  long  they  can  command  the  support  of  the 
lajority  in  the  lower  house  of  the  legislature.  In 
le  British  dominions  the  tenure  of  the  head  of  the 
recutive  is  usually  five  years,  as  in  the  case  of  the 
ovemors-General  and  Governors  of  the  self-governing 
)minions  and  of  India.  These  Governors  may  be  re- 
lUed  by  the  British  Government  before  the  expiry  of 
leir  term  of  office,  or  their  period  may  be  extended 
ider  special  circumstances.  The  members  of  the 
xeciitive  Councils,  both, in  the  Government  of  India  and 

the  provincial  governments,  are  also  appointed  for  five 
^rs.        During  their  tenure  of  office  they  are  subject 

different  rules  from  the  rest  of  government  servants. 
There  is  vei*y  little  to  be  said  for  the  short  tenure  of 
Bee   that    prevails  in    the  state    governments    of  the 
United  States  of  America.    In  the  first  place, 
•rt  it  is  obvious  that    if  a  man    holds  office  for 

only  one  year  he  cannot  carry  out  any  policy, 
en  if  te  had  one.     In  the  second  place,  it  frequently 
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happens  that  those  appointed  tox  the  post  have  little 
experience,  and  the  space  of  one  year  is  not  sufficient 
to  enable  a  governor  to  aicquire  experien6e.  In 
the  third  place,  frequent  elections  for  a  governor  are 
a  very  disturbing  element  in  public  life.  They  lead  to 
abuse  and  corruption.  In  the  fourth  place,  the  gov- 
ernor, if  he  wish'^s*^ re-election,  must  pander  to  the  people. 
This  leads  to  lack  of  independence  in  action  and  to 
timidity  in  policy.  The  only  argument  in  favour  of  the 
short  tenure  is  the  security  against  abuse  of  power. 
This  security  can  be  achieved  by  other  methods,  with 
longer  tenure.  If  an  executive  head  is  to  be  at  all  efficieni 
he  must  have  not  only  adfequate  powers,  but  also 
adequate  time  in  which  to  make  his  powers  felt.  !Nc 
man  can  be  efficient  with  a  one  or  two  years*  tenure  o^ 
office.. 

The  question  of  re-eligibility  for  office  is  very  fre- 
quently debated,  especially  in  America  where  shorj 
D^^iiorK  tennre  is  so  common.  In  some  eonstitutioB; 
iiity  for  it  IS  impossible  for  one  individual  to  o< 
^^"•'  elected  a  second  time    to     office.       In  othe 

cases,  though   there  is   no     constitutional  limit  to   re 
election,    there   is  an  unwritten  rulei;  for  example,  n 
President  of  the  United  States  may  be  re-elected  mor 
than  once.      Re-eligibility  tends  to  make  the  executiv 
head  court  popular  falvour,  whereas  the  impossibility 
re-election     gives    him     strength     and     independenc 
For    example,    iii    his    first    term    of    office    the     Pr 
sid&nt  of  the  TTnited  States  cannot  be  unaffe'cted  by 
consideration  that  he  may  seeik  re-election  and  that  h 
re-election     dep'ends     on     the    popular     vote.      In     li 
second  term  he  need  have  no  such  fear  and  may  pursii 
as  vigorous    a  policy  as    he    cares.     Re-eligibility, 
course,   secures  the  continuance  of  good  men  and   ^o 
policy.     It  also  secures    the  responsible    behaviour 
the  occupant  of  the  executive  office    if  he  wishes   tJ 
election.     It  may    well  happen    that  if  the    executi^ 
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head  cannot  be  re-elected  he  may  look  upon  the  tenure 
of  his  office  as  a  period  in  which  he  may  do  the  maximum 
for  his  own  interests.  Be-eligibility,  of  course,  depends 
largely  upon  the  length  of  the  term  of  office.  In 
France,  where  the  President  continues  in  office  for  seven 
jears,  the  question  of  re-eligibility  scarcely  arises. 
Seven  years  occupancy  of  tihe  Presidency  of  France 
usually  satisfies  the  occupants.  Not  only  so,  but  the 
President  must  take  into  consideration  the  fact  the 
honour  must  pass  to  others. 

The   executive  work  in  modem   itates   is  very  wide 
and  complex.       It  is  usually   sub-divided   into   various 
The  depiartments,  and  each  department  has  its  own 

organiS'      organisation.        Various   classifications   of  the 
the  departments  of    government   are   possible,    but 

Executive,  ^j^^  following  five  show  generally  the  sections 
into  which  modem  governments  are  divided :  (1) 
Foreign;  (2)  Internal,  Home,  or,  as  ill  is  sometimes 
called.  Administrative,  which  includes  various  financial, 
commercial  and  agricultural  and  educational  sub-divi- 
sions; (3)  Military;  (4)  Judicial;  and  (5)  Legislative. 

These  headings  are  very  general.     They  indicate  only 
the  general  functions  of  the  executive,  not  the  indivi- 
dual  departments    into   which    executives   in 
Examples     modem  govemments  are  divided.     In  Britain 
ati  °,r**"*'' and  other  countries  with   Cabinet  government 

Executives.  •  ^*  ^^^  ^®^^  ^^  *^®  executive  stands  the  Prime 
Minister  and  the  Cabinet.  Besides  the  Prime 
Minister,  the  other  executive  officials  in  the  British 
Cabinet  are  the  Chancellor  of  the  Exchequer,  five 
Secretaries  of  State  (Home,  War,  Foreign,  Colonial  and 
Indian),  the  First  Lord  of  the  Admiralty,  the  Presidents 
of  various  boards,  namely,  the  Local  Government  Board, 
the  Boards  of  Trade,  of  Agriculture  and  of  Education, 
the  Postmastler-General,  the  First  Commissioner  of  Work? 
Cheaid  of  the  Board  of  Works),  the  Ministers  of  Labour 
md  Pensions,  several    legal   officers    such    as   the   Lord 
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kind  aliihough  indeed  in  the  United  States  the  technical 
•consent  of  the  Senate  is  necessary  for  diplomatic  appoint- 
ment. Actually,  however,  the  appointment  is  made  by 
the  President. 

(2)  Internal  Admimstrntion. — The  chief  duty  of  the 
executive  in  internal  administration  is  to  carry  out  all 
2    HO  la-ws.     For  this  purpose  there  may  be  one  or 

several  departments,  the  executive  heads  of 
which  must  have  considerable  powers  of  appointment, 
•dismissal  and  supervision,  of  issuing  ordinances',  and  of 
jnaking  bye-laws. 

(3)  Military  and  Naval. — Under  this  head  comes  the 
supreme  command  of  the  army  and  navy.  Sometimes,  as  in 

the  United  Kingdom,  the  power  to  declare  war 
3.  Military  belongs  to  the  executive.  In  France,  Germany 
or  Defence,  and   the   United      States   the  legislature  must 

concur  in  the  declaration  of  war,  except  in  the 
case  of  sudden  attack.  In  war,  the  executive 
^becomes  practically  supreme.  The  legislature,  unless  in- 
deed there  is  a  complete  deadlock,  must  be  subordinatie  to 
the  executive  and  obey  its  directions-  In  war,  unity  and 
quickness  of  decision  are  of  paramount  importance; 
these  demand  one  directing  head  which  gives  final 
•orders.  In  the  recent  Great  War  the  executive  in  all 
the  countries  involved  completely  dominated  the  legisla- 
ture, and  nowhere  was  this  more  marked  than  in  the 
United  States  where  theoretically  there  is  complete 
separation  between  the  two. 

(4)  Judicial, — Under  this  head  comes  the  power  of 
appointing  judicial    officers  and  the  power    of  pardon. 

In  the  appointment  of  judges  and  judicial 
officials  generally,  the  best  method  is  appoint- 
ment by  the  executive,  although  it  is  by  no  means  the 
universal  method.  In  the  matter  of  pardon  the  judicial 
authorities,  as  a  rule,  advise  the  executive,  but  it  is  the 
executive  which  gives  final  decision. 


IS 
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(5)  Legislative. — The  legislative  powers  of  the 
executive  include  the  right  of  assembling,  dis- 
solving and  adjourning  the  legislature,  the 
fitiwef""  right  of  veto  and  the  right  to  initiate 
legislation  either  directly  or  indirectly. 
Under  this  head  also  comes  the  duty  of  the  executive 
of  promulgating  the  laiw.  Usually  the  legislative  func^ 
lions  of  the  executive  are  regulated  by  statute  or  common 
law. 

In  .Gireat  Britain  there  is  also  the   executive  power 

known  as  the  royal  prerogative,  which  is,  in  the  words 

of  John  Locke,  **the  power  to  act  according  to 

frorogailvL^^^^^®^^^  ^^^  ^®  public  good  without  the  pros 
cription  of  law.'*  In  other  words,  it  ii 
the  discretionary  authority  left  in  tihe  hands  of 
the  Crown.  The  prerogative  applies  to  those  things 
for  which  the  law  does  not  make  provision.  Such 
residuary  powers  i,e.,  those  powers  the  exercise 
t)f  which  is  not  provided  for  in  iJie  constitution, 
tire  left  in  the  TTnited  States  to  the  state  legislatures 
find  the  state  executives.  In  France  they  are  left  to 
the  legislature.  In  the  United  States,  Germany  and 
France,  the  head  of  the  executive  has  definite  statutory 
powers:  in  England  the  Crown  has  general  powers 
over  all  things  not  definitely  regulaited  by  statute  or 
common  law. 

4.    The  Civil  Service. 

The  Civil  Service  consists  of  the  paid  officials  serving  in 
the  government  administrative  departments.      The  Civil 
Service  does  not  include  judges,  officers  of  the 
Civil  army    and    navy    and    law-makers.     Properly 

Service.  speaking  not  all  government  officers  are  in  the 
Civil  Service,  although  the  terms  Civil  Service  is  fre- 
quently used  in  a  general  way  to  designate  all  those 
paid  from  government  funds.  In  India  the  term  Civil  Ser- 
vice is  used  in  a  special  sense.    The  Indian  Civil  Service, 
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together  with  the  Provincial  and  Subordinate  Civil  Ser- 
vices, is  lisedi  in  a  very  narrow  sense  to  designate  the 
number  ot  officers  appointed  on  special  terms  of  service 
for  functions  ol  various  kinds.  These  functions  are  partly 
administrative-  in  a  geiieral  way  (such  as  those  of  district 
magistrates),  pariily  judicial,  partly  fiscal  or  financial, 
and  pairtly  political.  In  other  governmental  sys- 
tems the  Civil  Service  includes  what  in  India 
compose  the  clerical  establishments  of  the  various 
departments.  The  Civil  Service  in  ihost*  countries 
is  divided  into  two  classes :  (1)  the  higher  or 
class  I,  which  includes  heads  of  departments,  and 
those  who  may  rise  to  be  the  heads  of  departments,  and 
(2)  the  lower  or  class  II,  which  includes  the 
clerks  and  minor  officials.  All  these  are  officers 
of  the  central  government  but  the  system  varies 
according  to  the  type  of  executive  machinery 
adopted.  ^  There  are  two  systems  for  the  organisation 
of  the  Civil  Service:  (1)  the  centralised  system  where 
the  chief  official  head  is  at  the  capital  and  his  sub- 
ordinates are  spread  over  the  districts;  (2)  the  system 
whereby  local  bodies  may  elect  their  own  officers,  but  to  a 
certain  extent  these  bodies  work  under  central  supervision. 
These  officers  are  responsible  to  the  local  bodies  and  are 
under  the  central  government  only  in  so  far  as  the  central 
government  controls  the  local  bodies.  The  officials  of 
local  bodies  are  not  properly  speaking^  civil  servants, 
though  they  may  be  controlled  by  the  Central  Civil 
Service  officials. 

The  examination  system  has  proved  the  most  satisfac- 
tory system  of  selection  for  the  Civil  Service.  In  some 
form  the  examination  system  is  now  almost 
Examin-  universaJl.  Sometimes  a  certain  standard  of 
system  attainment,  or  sometimes  nomination  may  be 
necessary  alonff  with  examination ;  sometime5 
the  examination  is  direct.  The  pure  nomination 
system  has  proved  itself  liable  to  abuse  and  is  therefore 
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"ansatisfactory.  This  Vas  particularly  noticeable  in 
America  in  tiie  days  before  tbe  reform  of  the  Civil 
Service^  when  executive  posts  were  given  as  rewards  for 
lielp  in  elections.  The  whole  executive  department  was 
liable  to  be  changed  after  the  periodical  elections.  No 
^od  work  was  possible  nnder  such  a  system.  In  most 
modem  goveimments  there  is  continuity  and  security 
of  tenure  in  the  Civil  Service.  In  countries  with  Res- 
ponsible Oovemment  the  political  heads  of  the  departi- 
ment  change  with  the  change  of  the  Cabinet.  In 
the  TTnited  Kingdom,  the  Cabinet  member  for  any  de- 
partment and  his  Parliamentary  Under-Secretary  change 
with  every  change  of  government,  but  the  Permanent 
Under-Secretary,  who  is  a  Civil  Servant,  does  not 
change  nor  do  the  oflBlcials  under  him,  so  that  the 
continuity  of  action  so  necessary  in  executive  work  is 
secured  in  spite  of  party  or  political  changes. 
In  India  the  custom  has  grown  up  of  high  officials,  siuch 
as  Secretaries  to  Government,  changing  periodically— 
three  years  is  the  common  length  of  tenure.  The  office 
staff  of  these  officials  is  permanent. 

B.  THE  JUDICIARY. 
1.     Meaning  of  Judiciabt  anb  Jxjdxoiaii  Appointment. 

The  term  * 'judiciary  "  is  really  an  Americanism  used 
to  designate  those  officers  of  governmejit  whose  function 

it  is  to  apply  the  existing  law  to  individual 
Functions  cases.  To  a  judge  it  is  a  matter  of  no  im- 
judiofary.    portance  whether  in  his  opinion  the  law  is  a 

good  or  bad  law  morally.  His  duty  is  to 
apply  law  as  it  exists.  He  is  primarily  an  interpreter 
of  law.  No  law,  however,  when  it  is  made,  can  possibly 
foresee  all  cases  that  may  arise  under  it,  and  frequently 
jnd^s  have  to  decide  cases  in  which  no  direct  law  is 
applicablid.  Such  cases  atie  decided  on  various  prin- 
ciples, such  as  equity  or  common  «ense,  and  thus  what 

cl 
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is  known  as  precedents  are  formed.  These  precedents 
are  followed  by  other  judges  in  similar  cases.  In  thia 
way  judges  are  law-makers  as  well  as  interpreters  of  law. 

Two  things  are  supremely  necessary  in  a  judge — (a) 
knowledge  of  law,  (b)  independence.  A  judge  must  be^ 
a  fair-minded,  reasonable  man  whose  pecuniary 
EMAntjai  prospects  and  personal  comforts  are  not  de- 
.Quauties  pendent  on  his  judgments.  He  must,  tiiere- 
Judge.  fore,  be  free  from  any  outside  pressure  or 
temptation  to  better  his  pecuniary  circum- 
stances by  illicit  means.  The  method  of  selection  and 
the  tenure  of  jddges  in  every  government  is  ttus  a 
matter  of  the  greatest  importance.  He  must  also  know 
the  law  of  the  land  and  be  able  to  apply  it  to  individual 
cases. 

There    are    three   methods    for    the    appointment    of 

'  judges,  and  the  goodness  and  badness  of  these  methods 

Method  of   ^®     to    be  judged  according  to  the  amount  of 

Appoint-      freedom    and    independence    secured    for    the 

"'•"*•  judge. 

(1)  Election  by  the  legislature  is  not  a  common 
method.  In  fact,  there  is  only  one  European  example, 
1.  Election  Switzerland.  Very  little  can  be  said  for  this 
Legif*  method.  In  the  first  place,  modern  party 
lature.  government  is  so  highly  organised  that  elec- 
tion by  the  legislature  usually  means  election  of  party 
candidates.  This  in  its  turn  leads  to  the  usual  party 
intrigue  and  interest.  In  most  cases  the  peculiar  quali- 
fications necessary  in  a.  judge  take  second  place  to  party 
interests.  To  be  a  pariy  candidate  at  all  a  judge  must 
show  strong  bias  in  one  direction.  Such  party  election 
encourages  a  type  of  judge  far  removed  from  the  ideal 
of  fairness  and  reasonableness  which  judicial  decision 
demands.  Again,  election  by  the  legislature  is  not  in 
accordance  with  the  spirit  of  the  separation  of  powers, 
particularly  that  part  of  it  which  demands  the  separa- 
tion    of     the     legislature     and     judiciary.     After     the 
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American  Revolution  this  method  was  actually  emtployed 
by  some  of  the  American  states,  becatise  the  makers  of 
the  constitution  feared  that  both  executive  appointment 
and  popular  election  might  fail  to  secure  the  proper 
type  of  judge.  Except  for  one  or  two  states  the  system 
is  now  practically  dead  in  America. 

(2)  Popular  election  prevails  chiefly  in  the  individtial 
staties  of  the  United  States  of  Americai.     The  executive 

appoints  federal  judges  in  the  United  States. 
Eiectionu**^  Popular  election  is  the  worst  method  conceiv- 
able for  the  appointment  of  judges.  tn 
modem  democracy  popular  election  means  party  elec- 
tion. Party  election  me;aBs  the  subservience  of  thie 
individuals  seeking  election  to  a  section  of  popular 
opinion.  Candidates  have  to  pander  to  the  pre- 
vailing opinion  oi  the  time.  In  no  way  can 
theji  show  that  independence  of  attitude  or  free- 
dom from  feai'  or  favour  which  are  essential  in 
a  good  judge.  ^  Further,  the  electorate  can^not  pos- 
sibly be  a  good  judge  of  the  qualities  necessary 
for  judicial  office. ,  In  the  United  States  there  are  in- 
numerable examples  in  which  good  judges  have  been 
beaten  at  the  elections  by  popular  candidates.  Popular 
election  is  still  worse  where  the  tenure  is  short  and 
the  judge  is  eligible  for  re-election.  Where  re-election: 
depends  on  popular  favour  no  judge  can  be  independent 
)f  popular  opinion. 

(3)  Appointment  by  the  executive  is  the  most  common 
ind  most  satisfactory  method  for  the  choioe  of  judges. 
I.  Appoint-  The  executive  government  is  the  agency  best 
Jy  "th*  ^^^®  ^  j^<i^^  ^®  personal  qualities  necessary  for 
Executive,  judicial  office.  The  executive  can  always  ask 
Por  the  advice  of  the  highest  experts  as  to  the  qualities 
required  for  a  particular  post^  and  they  can  search  about 
mtil  they  find  the  proper  type  of  man  for  the  post.    It 


878  POLITICAL  SCIENGB. 

f 

may  be  pointed  out  that  where  the  executive  is  respon- 
aible  to  the  legislature^  freedom  £rom  party  xwlitics  can- 
not be  expected  from  tiie  executive  any  more  than  from 
the  legislature  or  the  electorate.  In  actual  practice^ 
however,  appointment  by  the  executive  is  free  from 
party  politics.  The  appointments  are  made '  according 
to  the  recognised  requirements  of  honest  judicial  work. 

The  tenure  of  judges  is  as  important  as  the  method 
of  appointment.  The  almost  universal  rule  for  tenure 
Tenurt  of  ^  tenure  during  good  behaviour.  In  some  of 
Appoint-  the  American  states  •  where  election  by  the 
»•«*•  people   prevails,    there    are    short    periods    of 

t^ure  with  the  possibility  of  re-election.    Tenure  of  this 
kind  is  as  vicious  as  the  method  of  popular  appointment. 
Independence  in  a  judge  demands  security  of  tenure  in 
his  post.       Removal  from  his  post  must  be  a  difficult 
iprocess.     Itemoval,  however,  must  ilot  be  made  impos- 
sible, as  it  would  be  intolerable  to  allow  a  corrupt  judge 
to  continue  to  hold  his  office  for  life,  but  it  should  be 
a  process  involving  much  consideration.    It  should  pass 
through  the  hands  of  more  than  one  person.    The  system 
which  Dnce  prevailed  in  Great  Britain,  that  the  King 
oould  remove  judges  at  will,  proved  very  bad,  because 
the  King  was  able  to  have  cases  decided  in  his  own 
way  by  removing  judges  he  did  not  like  and  by  appoint- 
ing those  he  did  like.    In  .Great  Britain  now,  and,  in 
India,  too,  a  judge  can  be  removed  by  the  King  only 
on  an  address  from  both  Houses  of  Parliament.     In  the 
United  States  of  America,  the  method  of  removal  by 
impeachment  prevails,  that  is  to  say,  the  Lower  House 
accuses  the  judge  and  the  Upper  House  tries  him.     T 
prevent  pairty  trials,  a  large  majority  is  necessary  for  con 
Tiction.    In  Germany,  the  court  which  tries  a  judge  is 
court  of  which  thie  judge  himself  is  a  member  and  th 
same  court  may  also  recommend  his  dismissal. 

It  is  obvious   that  if   judges   are  to   be  independen 
they  must  be  made  as  free  as  possible  from  pecnniaH 
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temptation.  They  must  therefore  be  giyen  good  salaries 
and  their  salaries  should  not  be  alterable  during  their 
tenure  ot  office.  This  rule  is  prevalent  in  modem  gov- 
ernments. 

2.    Obganisation  of  thb  Judigiaby. 

Certain    features    are  common  in  the  organilsaiian  of 
courts  in  the  various  states  of  the  world.    In  the  first 

place,  courts  are  arranged  on  a  scale  from 
Common  lower  to  higher.  There  is  also  a  right  of  ap- 
in  Judicial  peal  from  the  lo^er  to  the  higher  courts.  Ulti- 
atlon?'*'      mately  there  is  a  supreme  court  with  powers 

of  final  decision.  The  higher  courts  miay  re- 
view, revise  or  break  the  decision  of  the  lower  courts.  In 
the  second  plaoe^  courts  are  divided,  although  this  divis- 
ion is  not  universal,  into  sections  according  to  the  work 
done.  The  most  usual  division  is  civil  and  criminal; 
but  courts  are  frequently  set  up  for  particular  purposes 
such  as  land  acquisition  courts.  In  this  third  place,  in 
federal  governments  there  are  usually  two  sets  of  courts; 
these  are  the  federal  courts  and  the  state  courts.  Thus  in 
the  United  States  of  America,  each  state  has  its  own 
judicial  organisation  and  its  own  law  and  procedure. 
The  federal  government  has  also  its  own  judicial  organ- 
isation. The  state  judges  have  to  take  an  oath  that 
they  will  faithfully  follow  the  laws  and  treaties  of  the 
United  States,  and  that  they  will  enforce  the  greater 
law,  i.e.,  the  law  of  the  United  States,  in  cases  of  con- 
flict. In  Germany,  there  is  only  one  system  of  courts, 
procedure  and  law.  This  system  was  oreranised  by  the 
Empire,  with  an  imx)erial  code.  Although  the  govern- 
ment of  Germamy  is  ft  federal  one,  the  federal  principle 
was  not  applied  to  the  judicial  organisation.  There  is 
one  centrd  court,  the  Eeichsgericht.  The  other  courts 
are  state  courts,  with  state  officials,  but  the  procedure 
and  law  are  those  of  the  central  court  aind  government. 
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(1)  For  a  fuii  description  of  tte  organisatioii 
of  the  judicial  system  in  England,  Ihe  student  mu»t 
refer  to  the  chapter  on  the  coiustitution  of  the 
or^n?.*  TTnited  Kingdom.  From  early  days  the  admin- 
•««••"  istration  of  justice  in  England  was  centralised. 
Govern-       The  kxug  wa6  the  source  of  both  law  and  justice, 

ii!!*Engiand.  ^^^  ^?  ^^  ^^^^  possibly  could  carry  out  all  the 
functions  of  a  judiciary,   his  work  was  sub- 
di-yided.    Judges  went  on  circuit  from  London,  and  the 
Court  of  Chancery,  which  remained  permanently  in  Lon- 
don, controlled  the  courts.      During  the  nineteenth  cen- 
tury, from  1873  to  1879,  the  jurisdiction  of  the  courts 
was  r&-orgfanised.     A  certain  amount  of  decentralisation 
was  introduced,  and  the-  county  courts  were  established. , 
These  county  courts  took  upon  themselves  many  of  the 
duties  of  the  old  circuit  judges.     At  the  present  time, 
the  judicial  system  in  England  is  organised  in  the  fol- 
lowing way:     The  House  of  Lords  is  the  last  court  of  i 
appeal.    Technically,    the   whole  House   of  Lords   is   a 
judicial  body,  but  in  practice  the  judicial  work  is  done 
by    the    Lord    Chancellor,    law-lords    specially    created 
because     of     their     proficiency     in     law,     and     peers 
who  have  held  high'  judicial  office.     Next  to  the  House 
of  Lords  comes  the  Supreme  Court  of  Justice,  divided  into 
two  parts  which  are  really  two  distinct  courts,  viz.,  the 
Court  of  Appeal,  and  the  High  Court  of  Justice,  an  appeal  ' 
lying    from    the    latter    to    the    former.       The    High 
Court  of  Justf  ce  is    divided    into    three    divi}«ion8 :    (1)  j 
the  Chancery  division,  consisting  of  five  judges,  and  the 
Lord  Chancellor;  (2)  the  King*s  Bench  division  consist-  i 
ing  of  fifteen   judges,    of  whom    one,  the   Lord    Chief  ' 
Justice,   is   the  President;   (3)  ihe   Probate,    Admiralty 
and  Divorce  division,  consisting  of  two  judges  of  whom  | 
one  /presides  over  the  other.       Judges     of  these  courts 
go  on  circuit  to  various  parts  of  the  country  for  what  is 
Known  as  assizer.     Beneath  these  courts  aw  the  county 
courts  and  the  justices  of  peace.     The  J.  P.  acts  singly 
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and  conducts  preliminaxy  examinations  or  issues  war- 
rants. Two  or  more  J.  P.'s  may  hold  what  is  known 
as  petty  sessions  of  the  justices  of  the  county,  and  may 
meet  four  times  a  year  for  more  important  judicial  work 
in  quarter-sessions. 

The  jury  system  is  unirersal  in  England  for  all  crimi- 
nal cases,  excepting  petty  offences.  In  civil  cases  the 
jury  is  not  so  common  although  any  party  may  demand 
a  jury. 

The  Lord  Chancellor,  who  presides  over  the  House  of 
liords,  is  the  head  of  the  legat  system  in  England.  He 
is  a  member  of  the  Cabinet  and  is  appointed  by  the 
King  on  the  recommendation  of  the  Prime  Minister. 
The  Lord  Chief  Justice,  who  presides  over  the  King's 
Bench,  is  also  appointed  by  the  King  on  the  recom- 
mendation of  the  Prime  Minister,  but  all  other  judges 
are  appointed  on  the  recommendation  of  the  Lord 
Chancellor. 

(2)  In  France  there  are  two  sets  o£  courts :  (a)  ordinary 

courts     for     the     trial     of     private    individuals;     and 

(h)  administrative  courts  for  the  trial  of  offi- 

ranoo.    ^£g|g      rpj^^  Cassation  Court  aiti  Paris  is  the  final 

judicial  authority  in  the  case  of  the  ordinary  courts. 
Below  this  court  there  are  courts  of  appeal  which  hear 
eases  brought  from  the  lower  local  courts.  There  are 
also  justices  of  ppace  who  have  certain  powers  in  petty 
cases.  The  administrative  courts  are  headed  by  the 
Council  of  State ;  below  this  Council  of  State  is  a  number 
of  courts  all  of  which'  are  directly  subordinate  to  it. 
There  is  also  a  Tribunal  of  Conflicts  to  decide  disputes 
as  to  whether  the  jurisdiction  in  a  particular  case  be- 
longs to  the  administrative  courts  or  to  the  ordinary 
courts.  The  jury  system  in  France  is  used  for  criminal 
cases  only.  'An  important  official  in  the  French  judicial 
sysfem  is  the  examining  magistrate,  who  conducts  pre- 
liminary examinations  in  criminal  cases.  This  examin- 
ing magistraite  (or   juge   d^ instruction)    may    dismiss    a 
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case,  and,  if  he  thinks  it  fit,  he  may  send  it  to  the* 
ordinary  courts  to  be  tried. 

Judges  in  France  are  appointed  by  the  president  and 
the  Minister  of  Justice.  Their  tenure  is  for  life  or 
during   good   behaviour. 

(3)  In  Germany,  the  supreme  court  of  appeal  is  the* 
Beichsgericht,  which  sits  at  Leipzig —  not    at    Berlin.. 

The  judges  of  this  court  used  to  be  appointed' 
I.  Ctrmany  ^y  ^j^^  Emperor  on  ilie  advice  of  the  Bundes- 

rath.  Beyond  this  court  there  is  no  federal  judiciary  in* 
Germany.  The  courts  of  the  various  states  are  subject 
to  the  states,  but  iJie  procedure  and  law  are  those  of  the* 
Beichsgericht.  The  judicial  districts  are  determined  by 
the  judges,  who  are  appointed  by  the  individual  stales. 
The  organisation  and  procedure  of  the  courts  are  decided* 
by  federal  statute,  so  that  in  spite  of  the  many  states, 
thore  is  uniformity  of  legal  organisation.  Administra* 
tive  courts  and  a)  court  of  conflicts  to  decide  the  jurisdict- 
ion, allso  fbrm  part  of  the  system.  Juries  are  used  only 
for  serious  criminal  cases.  In  the  new  constitution  of 
Germany,  the  old  system  is  in  tihe  main  continued. 

(4)  In  th^  United  States  there  are  two  series  of  courts, 
federal  and  state.    Each  state  has  its  own  courts  for  both 

civil  and  criminal  law.  These  are  arranged 
4.  The  in  grades  with  appeal  from  the  lower  to  the 
states.        higher.       The     method    of    appointment    for 

judges  varies  from  state  to  state.  Sometimes 
they  are  appointed  by  the  executive^  sometimes  they 
are  elected.  In  the  federal  courts,  judges  are  appoint- 
ed by  the  President  with  the  consent  of  the  Senate.  The 
Federal  Court  consists  of  a  Supreme  Court,  two  sets  of 
circuit)  courts  and  several  district  courts. 

(5)  The  judicial  system  in  India,  is  centred  in  the  Ki^h 
Courts  established  at  the  capittals  of  provinces.    Appeal 

6.  India,      ^^y  K®  ™^*d®  from  the  High  Court  to  the  Privy 

Council.      The  present  sysitem  dates  from  the- 

Indian  High  Courts  Act  of  1861.    By  this  Act  the  Crown 
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was    empowered     to  create  High  Gourte  of  Judicatures 
for    Bengal,    Madras,    and    Bombay,    and;    later,    for 
the    United    Provinces,     for    Behax    and  Orissa,    itnd 
the     Punjab.       The    jurisdiction    of     these    courts    is- 
fixed    by    the  Crown.      In    Bengal    the    High    Court 
is    vested     with  .  ordinary       original     jurisdiction    in 
regard  to  all  suits  except  small  cases  within  the  presi- 
dency town.     Appeal  may  be  made  from  a  judge  on  the 
original  side  to  a  bench  on  the  appellate  side.     By  its 
extraordinary  original  jurisdiction,  the  High  Court  may 
try  any  suit  on  ti^e  file  of  the  subordinate  court  on  the 
application  of  the  parties  or  in  the  interests  of  justice. 
The  High  Goxirt  is  also  a  court  of  appeal  from  all  the 
lower  civil  courts.     It  has,  in  regard  to  the  persons  and 
estates  of  infants,  idiots,  and  lunatics,  the  powers  which 
have  previously  been  invested  in    the    Supreme   Court. 
The  Supreme  Court  was  the  result  of  the  Regulating  Act 
of  1773.    It  consisted  of  a  Chief  Justice  and  puisne  judges, 
who  were  professional  lawyers.    The  High  Court  also  has 
jurisdiction    over    the  relief    of    insolvents    and    oases 
between  Christian  subjects  and  the  King.     It  also  has 
the  jurisdiction  over  admiralty j  ecclesiastical,  and  tevsta- 
mentary  matters  which  belonged     to  the  old  Supreme 
Court.     It  has  ordinary  criminal  jurisdiction  within  its 
own  area,  and  extraordinary  original  criminal  jurisdic- 
tion over  all  /persons  within  the  reach  of  what  is  known 
as  the  old  ''sadar  adalat,"  or  court  of  the  headquarters 
area.       Trial  by  jury  is  the  rule  in  original  criminal 
cases  before  the  High  Court,  but  juries  are  not  employed 
in  civil  suits. 

After  the  creation  of  the  High  Courts,  the  Chief  Court 
of  the  Punjab  was  established.  It  was  recently  abolished 
in  favour  of  the  Punjab  High  Court.  The  system 
of  appointing  Judicial  Commissioners,  who  virtually  re- 
place the  High  Court  in  areas  where  High  Courts  do  not 
exist,  was  also  adopted. 
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He  constitution  of  the  inferior  criminal  courts  is  fixed 
1>y  the  Code  of  Criminal  Rrocedure.  The  courts  are 
called  sessions  courts,  and  outside  a  presidency  town 
magistrate's  courts.  Each  province  is  divided  into  ses- 
sions divisions,  which  may  comprise  one  or  more  admin- 
istrative districts.  For  every  sessions  division  there 
must  be  a  sessions  judge,  and,  if  the  work  demands  it, 
there  may  be  an  additional  or  an  assistant  sessions  judpc©. 
The  function  of  these  sessions  courts  are  similar 
to  those  of  the  judges  of  the  High'  Court  in 
England  when  they  go  on  circuit.  They  can 
try  all  persons  duly  committed  for  trial,  and 
can  inflict  any  punishment  allowed  by  the  laws.  But 
every  sentence  of  death  must  be  confirmed  by  the  highear 
court  of  criminal  appeal  in  the  province.  Sessions 
judges  are  usually  members  of  the  Indian  Civil  Service 
but,  •  particularly  in  Bengal,  additional  and  assistant 
sessions  judges  as  well  as  sometimes  sesAsions  judges 
themselves  are  recruited  from  the  provincial  service. 
Below  these  courtsi  are  the  magistrate's  courts,  at  the 
head  of  which  is  the  district  magistrate,  who  is  a  mem* 
ber  of  the  Indian  or  Provincial  Civil  Service.  The 
magistrate's  courts  are  divided  as  a  rule  into  three 
classes  according  to  their  jurisdiction.  The  local  gov- 
ernment has  powers  to  invest  magistrates  with  powers 
of  the  first,  second  or  third  class  as  the  case  may  be. 
There  are  also  honorary  magistrates  with  statutory  powers 
both  in  urban  and  rural  areas. 

Beyond  these  courts  there  are  presidency  small  cause 
courts  invested  with  jxower  to  try  suits  up  to  two  then- 
sand  rupees  in  value.  In  Madras  there  is  a  city  civil 
court  with  power  to  try  suits  up  to  two  thousand  five 
liundred  rupees  value.  There  are  otlier  judicial 
institutions  such  as  revenue  courts,  to  deal  with  cases 
connected  with  the  land  revenue,  courts  for  land  acqui- 
•sition,  coroners'  courts,  and  courts  for  special  purposes, 
such  as  insolvency. 
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The  supreme  court  of  appeal  for  India  is  the  Judicial 
Committee  of  the  Privy  Council,  "which  was  constituted 
hy  Parliamentary  sta^tute  in  1833.  This  statute  requires 
iha*  the  Committee  s>hall  be  composed  of  tlios€f  priy;^ 
councillors  who  are^,  for  the  time  being',  Lord  Presi- 
dent of  the  Privy  Council  and  Lord  Chancellor,  those 
who  fill  or  have  filled  high  judicial  offices,  two  other 
councillors  specially  designated  by  the  Crown,  and  two 
councillors  with  Indian  and  Colonial  experience  (of 
whom  one  is  now  an  Indian).  The  members  of  this  Com- 
mittee are  appointed  as  Privy  Councillors  by  the  Crown, 
and  are  subject  to  dismissal  by  the  Crown  and  to  im- 
peachment by  Parliament. 

3.     The  Relations  between  the  Judiciary  and  the 
Legislature  and  between  the  Judiciary  and 

THE.  Executive. 

The  normal  relation  prevailing  between  the  judiciary 
and  the  legislature  is  that  the  legislature  makes  the  law 

and  the  judiciary  interprets  it'  in  individual 
SSfatiXr*'  cases.      In  many  states  the  legislature  itself  or 

one  of  the  houses  of  the  legislature  retains  judi- 
cial powers  in  its  own  hands.  For  example,  the  House  of 
Lords  in  Englaiid  is  the  highest  court  of  appeal  although 
in  practice  its  legal  work  isi  performed  by  the  law-lords 
and  the  Lord  Chamcellor,  all  of  whom  are  highly  qualifi- 
ed lawyers.  In  the  United  States  of  America,  although 
the  theory  of  the  separation  of  powers  prevented  any 
considerable  judicial  power  being  given  to  the  legisla- 
ture. Congress  has  the  power  of  impeachment.  The 
German  Bnndesrath  had,  and  the  Reichsrath,  the  modern 
successor  to  the  Bundesrath  still  has  considerable  judi- 
cial powers.  The  French  Senate  has  also  t!he  power  of 
impeachment. 
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In  stateai  with  rigid  constitutions,  tlie  courts  often  exeiv 
cise  an  enormous  po^er  oyer  both  the  legislature  and  the- 
in  Rigid  executive,  because  they  can  declare  any  law  un- 
Cpnttitut-  constitutional.  In  England  the  only  type  of 
laws  which  the  courts  can  declare  ultrk  vires  or 
beyond  the  powers  of  a  law-making  body  are  laws  made 
by  subordinate  legislative  bodies.  In  the  United 
Stetea  of  America^  the  courts  may  declare  the  laws  made 
by  the  supreme  law-making  body  unconstitutional.  Thu» 
the  legislature  must  always  keep  in  mind  the  fact  that 
if  the  laws  it  makes  clash  with  constitutional  law  the 
courts  will  declare  them  null  and  void.  What  actually 
happens  in  the  case  of  a  law  which  conllicte  with  const!- 
jtutional  law  is  that  the  courted  when  a  case  is  brought 
before  them,  simply  declare  that  ihe  law  does  not  ajpply. 
In  other  countries  with  rigid  constitutions  the  courts 
do  not  determine  the  constitutional  character  of 
law  passed  by  iihe  highesrt  legislative  authority. 
In  Germany,  which  is  'also  a  federal  country 
with  a  written  constitution,  the  Reichsgericht  decides 
whether  laws  passed  by  the  state  are  in  harmony  with 
the  federal  law,  but  it  does  not  declare  a  •  federal  law 
ultra  vires  if  that  law  is  not  in  harmony  with  the 
constitution.  The  German  legislature  decides  for  itself 
whether  a  law  is  constitutional  or  not.  The  same  is 
true  in  France.  The  thwry  underlying  this  practice  is 
that  if  the  representetives  of  the  people  wish  to  make 
a  law,  the  constitution  should  not  stand  in  the  way. 

In  the  English  system  parliament  is,  of  course,  ite 
own  judge.  Every  law  passed  by  the  parliament  in 
England  is  constitutional.  In  the  British  Colonies  and 
India  the  laws  passed  must  be  in  harmon^^  with  the 
constitutions  which  are  based  on  parliamentary  stetutes. 

The  relation  of  the  judiciary  and  the  legislature  is  also 

seen  in  case-law  or  judge-made  law.     Judges  not  only 

interpret     tiie    law:    they    also     znaike     law. 

Every  law  is  general,  and  in  drafting  a  lltw,  a 
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law-maker  cannot  possibly  foresee  all  the  cases  or  cir- 
eumstances  that  may  arise  under  his  law.  Judges  have 
to  decide  all  disputes  which  arise  under  the  lay\,  and 
in  cases  where  the  law  does  not  give  clear  and  adequate 
provision^  the  judge  must  fill  in  the  gap.  Such  decisions 
are  followed  by  other  judges.  Judges^  both  by  their, 
position  and  by  their  training,  are  the  fittest  people 
for  such  interpretation.  The  executive  has  often  con- 
siderable powers  of  deciding  and  interpreting  matters 
in  which  there  is  no  definite  rule,  but  in  all  important 
and  final  matters  the  duly  constitated  judges  should  be 
the  deciding  agents. 

The  relations  of  the  judiciary  to  the  executive  are 
various.  In  the  first  place,  the  executive  itself  has 
always  considerable  powers  of  adjudication.  In 
Judioiary  the  second  place,  the  judiciary  has  considerable 
Extoutivt  P^^®^s  ^^  administration,  and  control  over 
the  executive.  In  the  thrid  placO)  lihe 
executive  as  a  rule  controls  judicial  appointments, 
and  also  is  responsible  for  the  cairrying  out  of  judicial 
decisions.  In  the  fourth  place,  there  ai'e  various  kinds  of 
executive  courts,  especially  for  government  servants. 
€,g.,  the  court-martial.  There  is  now  a  tendency  to  give 
statutory  powers  to  courts  of  this  type  in  order  to  pre- 
vent the  arbitrary  use  of  power.  In  the  fifth  place,  the 
pardoning  power  belongs  to  the  executive. 

4.    Administrative  Law. 

The  most  important  relation  between  the  executive 
and  the  judicial  exists  on  the  continent  of  Europe  in 

what  is  known  as  the  system  of  administrative 
AdminU*"  la^-  I^  C^reat  Britain,  the  United  States,  and 
trativt        in  India,  every  citizen  of  the  state  is  subject 

to  the  same  law  and  to  the  same  process  of 
law.  The  ordinary  law  courts  deal  with  private  indivi^ 
duals  and  public  officials  in  both  their  private  and  their 


382  FOI^ITXGAL  6CIENGB. 

public  capacities.  Every  on©  in  England,  from  the  Prim© 
Minister  to  tKe  police  constable  or  to  a  pauper,  is  sub- 
ject to  the  same  law.  Even  soldiers  are  subject  to  the 
ordinary  process  of  law  although  for. matters  of  military 
discipline  they  are  subject  to  military  courts.  On  the 
continent  of  Europe  the  system  of  administrative  law 
prevails.  By  this  system  special  law  and  special 
machinery  exist  to  deal  with  government  officials  in 
their  relations  both  with  private  individuals  and  be- 
tween themselves.  All  controversies  arising  from  the 
public  duties  of  thes©  officers  are  settled  in  these  admin- 
istrative courts. 

The  existence  of  the  administrative  courts  is 
partly  explained  by  the  theory  of  ,the  separation 
of  powers.  Executive  officers,  according  to  the 
theory,  should  be  free  to  carry  out  their  duties 
without  interference  feom  the  ordinary  courts  of 
the  land.  Expert  courts  composed  of  men  who 
have  experience  iln  civil  administration,  are  the  be^t 
courts  for  dealing  with  administrative  cases.  Courts  of 
this  type  do  not,  like  the  ordinary  courts,  hamper,  or  mar 
the  efficiency  of  the  administration.  The  judges  of  the 
ordinairv  courts  of  the  land  have  a  bias  in  favour  of  the^ 
private  citizens  against  government  officials,  which, 
means  a  lack  of  justice  in  official  cases  as  well  as  less 
efficiency  in  the  administraftion.  According  to  this 
theory,  therefore,  the  administration  possesses  a  special 
body  of  rights  and  privileges  as  against  private  citizens. 
Special  rules  and  laws  are  made  for  officials.  The  law 
is  made  by  government  officials  and,  as  ili  is  largely  case- 
law,  is  very  elastic.  Ordinary  tribunals  have  no  con- 
cern with  administrative  law.  Bemedies  can  be  exacted' 
by  administrative  decisions,  but  these  remedies  can  be 
got  only  from  the  administrative  courts  themselves. 

The  system  of  administrative  law  is  contrary  to 
tie  whole  spirit  and  practice  of  the  administrative- 
system  prevalent  throughout  the  British  Empire  and  ia 
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tke  United  States.  Accordiii^  to  the  Eiiglisk  ideas  the- 
liberty  of  the  individual  is  far  "mZa^e  secure  if  the*  official 
as  well  as  the  ordinary  person  is  subject  to  the  ordinary 
courts  of  the  land.  The  judges  of  the  ordinary  court*^ 
are  looked  on  as  capable  of  giving  absolutely  fair 
judgments  in  all  cases.  Their  appointments  are  secure- 
from  interference  J)y  the  executive.  In  France, 
on  the  other  hand,  the  administrative  judges 
have  no  security  of  tenure.  They  are  appointed 
and  removable  by  the  executive  itself,  and  not 
unnaturally  their  judgments  are  sometimes  based  in 
favour  of  officials.  To  English  ideas  administrative  courts 
are  unjust  and  undemocratic:  one  la.w  for  every- 
body is  better  than  one  laiw  for  the  privileged  class  of 
government  servants  and  anotlher  for  private  individuals.^ 
It  is  true  that  in  times  of  national  crises,  such  as  war, 
the  administration  may  be  more  efficient  if  the  executive 
officials  are  free  from  judicial  interference;  but  in  Eng- 
land, where  the  parliament  is  supreme,  it  is  easy  tfo  secure 
temporary  immunities  for  such  occasions  by  legislative 
enactments. 

Where   administrative  courts   exist   alongside   of  the 
ordinary  courts  of  the  land,  conflict  of  jurisdiction  must 

arise..  In  France  ai  Tribunal  of  Conflicts  deter- 
Conflict  of  mines  whether  cases  belong  to  the  ordinary  or 
diction.       ,to    the    adminisda^tivei   courts.     A   great   deal 

deipends  upon  the  constitution  of  this  Tribunal 
of  Conflicts.  Professor  Dicey,  in  surveying  the  French 
system  of  adminisrtrative  law,  concludes  that  tie  French 
Tribunal  of  Conflicts  is  more  an  official  than  a  judicial 
body,  and  that  its  decisions  as  a  rule  are  made  in  the 
interests  of  the  administration.  As  Professor  Dicey  points 
out,  the  natural  idea  of  Englishmen  is  that  conflict 
Rhould  be  tested  by  a  normal  judicial  court,  a  court  com- 
posed of  the  ordinary  judges  of  the  land.  This  is? 
directly  opposed  to  the  French  principle  that  administrat- 
ors should  never  l?e  disturbed  by  the  judicial  power  in 


^84  POLITICAL  SCIENCB. 

the  exercise  of  their  own  duties.  In  England  the  judi- 
<'iary  often  interferes  in  eziecntive  matters,  sometimes 
with  far-reaching  results.  In  some  cases  it  actually  haa 
happened  that  the  executive  has  been  very  seriously 
hampered  by  the  courts  in  the  execution  of  its  duties, 
but  this  very  principle  is  regarded  by  Englishmen  as 
one  of  the  chief  guarantees  of  individual  liberty.  The 
independence  ^  of  the  ^  judiciary  in  England  thus  is  in 
accordance  with  the  spirit  of  the  Sepaiation  of  Powers. 
Administrative  courtsi,  though  in  origin  they  may  be 
explained  by  the  theory  of  Sex>aration  of  Powers,  are 
really  a  negation  of  the  theory. 


CHAPTER  XV. 

PARTY   GOVERNMENT. 

1.    The  Meaning  op  Political  Pabtt,  Paett 
Division,  and  the  Merits  and  Demebits  ov 

THE  Pabty  System. 

Oiiie  of  the  most  notable  deyelopmjeDta  of  modem 
democratic  govermnent  is  the  rise^  of  poliftical  parties. 
So  universal  are  they  that  it  may  fairly  be 
General  said  ihait  parties  are  essential  to  democracy.  In 
Of  Party,  its  widest  sense  party  means  a  number  of  peopW 
joined  by  common  opinions  on  a  given  subject. 
Thus  there  are  parties  in  ai  church,  a  municipalitjy  or  a 
university.  As  a  rule  these  parties  recognise  aomeone  as 
leader.  The  leader  usually  is  the  man  who  is  the 
ablest  exponent  of  the  particular  views  held  by  ihe  party, 
and  so  it  often  happens  that  the  line  of  action  taken  by 
tie  leader  is  followed  even  though  the  individual  mem- 
bers of  the  party  do  not  entirely  approve  of  it.  Behind 
party  is  the  idea  that  union  is  strength.  Whereas  in- 
dividuals aoting  alone  cainnot  secure  victory  for  their 
opinions  in  councils,  they  can  do  so  when  joined  together. 
Often  it  is  advisable  for  individuals  to  sacrifice  their  own 
opinions  in  order  to  join  in  with  the  i)arfcy  leader*  or 
organisation. 

Political  parties  are  the  same  in  prineij^e  a^  parties 
in  municipalities  or  universities.  People  kolding^  similar 
opinions  on  political  questions  form  a  party.  In  political 
Poiitioar  matters  often  a  great  variety  of  opinions  exists, 
I'erties.  j^^^  theooretically  tli^^i  may  be  as  moaiyr  parties 
as  there  are  opinions.  In  actual  practice,  however;; 
what  happehs  is  tiiat  the  opimioiks  tend  to  flvw  into  a 
few  more    or    less    definitely    marked    channels.     The 
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necessity  for  organisation  in  matters  aiSecting  the  central 
government  is  even  more  marked  tlian  in  smaller 
councils^  and  parties  tend  to  .be  organised  as  broadly 
as  possible.  Each  party  tries  to  gain  as  many  in  numbers 
as  it  can^  s5  that  if  there  is  a  certain  general  agreement 
among  members'  in  important  matters^  disagreement  in 
matters  of  detail  does  not  coxint.  A  political  party  may 
thus  be  defined  as  an  organised  group  of  citizens  who 
profess  to  share  iJie  same  political  views  and  who,  by 
acting  as  a  political  unit,  try  to  control  the  government. 
The  chief  aim  of  a  party  is  to  make  its  own  opinions  and 
policy  prevail.  To  do  so  it  is  necessary  to  control  the 
legislature  in  the  state.  To  control  the  legislature  means 
il^  party  representatives  must  be  in  a  majority  in  the 
legislature.  Parties,  therefone,  are  highly  organised  in 
order  to  manage  electaons,  as  the  more  members  they 
can  command  the  more  control  they  have  over  legisla- 
tion. Sub-division  in  a  party  is  disastrous;  introduc- 
tion of  any  sort  of  cleavage  immediately  splits  the  vote 
and  gives  opi)osing  parties  an  opportunity  of  winning. 

The  best  system  to  .secure  party  ends  accordingly  is 
the  minimum  number  of  parties — or  the  two-party  sys- 
tem. This  is  the  type  in  the  United  States, 
lyttimr**  and,  till  recently,  it  was  the  type  in 
Oreat  Britain.  In  the  United  Stattes 
there  are  ilwo  great  parties,  the  Republican  and 
Democratic;  in  Great  Britain  there  are,  or  raither 
used  to  be,  the  Conservative  and  Liberal  parties. 
In  each  of  these  states  a)  new  party,  the  Labour  Party, 
has  appeared  in  recent  yean.  In  Britein  till  very 
recently  the  Labour  party  used  to  vote  with  the  Liberal 
party.  Now  it  is  organised  asai  party  by  itiself,  and  with 
it  may  soon  fuse  the  advanced  Liberals  or  Radicals; 
the  modierate  Liberals  may  join  the  Conservatives.  On 
ihe  Oonitinent  of  Euroiie,  however,  the  two-party  system 
does  notjprevail.  On  the  Continent  tibiere  is  tiie  multiple* 
party  system.    Tfie  lines  of  cleavage  are  too  many  to 
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admit  of  a  okar-cut  diyision  into  two  parties.  In 
Germany  there  used  to  be  about  a  dozen  parties  and  in 
France  about  &v^  to  seven  parties^  with  various 
aub-divisions. 

The  party  system  in  all  countries  is  an  extra-legal 
growth.  Parties  have  grown  up  gradually  outside  the 
legal  systems  of  democracies^  but  they  are  as  indispens- 
able as  law  itself.  It  is  n6t  too  much  to  say  that  the  whole 
machinery  of  government  dei)ends  on  them.  Thus  in 
America  the  election  of  the  President  and  the  members 
of  Congress  depends  on  party  organisation.  As  we  hA.Ye 
already  seen,  the  party  system  is  really  a  method  by 
whioh  the  too  great  rigidity  of  American  constitution  has 
been  broken  down.  In  Great  Britain  the  central  fact  of 
government,  the  Cabinet  system,  depends  on  the  party 
system. 

It.  has  been  pointed  out  by  some  writers  that  painty 
division  is  a  very  natural  outcome  of  government  by  dis- 
cussion. Party  cleavaige,  it  is  said,  is  the  result 
2?par%l?  ^*  ^^  fact  that  there  is  a  Yes  and  No  to  every 
question.  This,  indeed,  would  be  true  were 
all  parties  divided  on  particular  questions.  What  is 
found  in  practice  is  that  parties  divide  on  various 
grounds.  Some  parties  are  formed  to  farther  class 
interests.  The  Labour  patties  of  various  modem  coun- 
tries exist  to  represent  the  interests  of  labour.  Other 
|)arties  are  based  on  particular  theories  of  the  ends  of 
theJ  state.  The  socialists,  for  example,  believe  that  a 
socialistic  organisaffion  of  society  is  better  tham  the  in- 
dividualist type  at  present  prevalent.  Still  other  parties 
exist  for  particular  political  purposes.  The  Irish  Nation- 
lalist*  party,  for  exam.ple,  exists  to  secure  Home  Bnle  for 
Ireland.  Once  the  object  of  such  parties  is  secured,  fhecy 
automatically  cease  to  exist.  Other  parties,  agtain, 
arise  for  the  defence  of  a  sect  or  branch  of  the  Church. 
Such  parties,  iJiough  many  of  them  have  lost  their 
original  chaa^cter,  are  common  i'n  continental  politics. 
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Ecouomio  interests  frequently  lead  te  the  formation  of 
parties,  or  to  the  alteration  of  existing  parties  in  such  a 
v:>9iiy  as  to  make  them  practically  new  parties.  The 
question  of  free  trade  versus  protection  in  Britain,  for 
example,  materially  altered  the  composition  of  the  old 
Liberal  and  Conseryative  parties.  Race  is  still  another 
basis  of  party  division.  This  is  common  in  countries 
where  there  are  several  antagonistic  races — such  as  in 
the  late  Austro-Hungarian  Union,  and  also  where  one 
race  {^.g,,,  the  Jews  in  Germany)  has  to  organise  itself  as 
a  party  in  self-defence  or  for  the  promotion  of  its 
interests. 

Except  where  general  tendencies  are  obscured  by  in- 
dividual questions,  it  is  generally  possible  to  recognise 
at  least  four  types  of  social  or  political  thought  r 
Four  gene,  (a)  Radicals,  those  who  wish  the  present  in- 
of 'party.*  stitutions  to  be  altered  root  and  branch 
(the  word  radica;!  comes  from  the  Latin  word 
radix,  which  means  a  root);  (b)  Reactionaries, 
those  who  wish  to  return  to  the  older  state  of 
things.  These  are  the  extremes;  the  means  are — (c) 
Liberals,  those  who  wish  reform  of  present  institutions, 
and  (d)  Conservatives,  those  who  wish  to  '*  conserve  "  or 
keep  existing  institutions  as  they  are.  These  four 
classes  shade  off  into  one  another.  In  each  class  of  these 
the  same  four  classes  might  be  detected.  Thus  in  the 
Liberal  jp^rty  there  are  some  who  are  very  near  to  the 
Conservatives  on  the  one  hand,  arid  some  very  near  the 
Radicals  on  the  other.  There  is  also  a  considerable 
nuinber  of  Moderates,  some  with  leaningal  tio  onie  extreme, 
and  some  to  the  other.  The  esseiiciB  of  political  parties  is 
organisation  to  attain  control  of  the'  government,  and  this 
necessity  keeps  minor  diflFerencep  of  opinion  in  check. 
It  often  happens  that  in  particular  question?  members 
of  widely  dififerent  opinions  on  all  other  matters  will 
Qsite  in  the  particular  Question.  They  agree  to  Ank  t'heir 
other  differences  for  the  sake  of  unity  on  one  question. 
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Thus,  when  the  Irish  Home  Rule  question  split 
Mr.  Gladstone's  Liberal  party  in  1886,  several  members 
of  the  Liberal  party  wen/t  over  to  the  Confiervatives  (who 
after  that  were  usmplly  called  Unionists)  and,  lie- 
cause  of  one  important  diffeirenGe  with  the  Liberals,  cast 
in  their  lot  for  ever  with  the  Conservatives. 

In    federal    systema  of    government   anotiier  Kne  of 
distinction  may  be  drawn,  viz.,  cetttiifngal    and    centri- 
petal, i.e. f,  the  parties  which  support  concen- 
iyaSmST*'  tration  of  authority  in  the  central  government, 
and    the  devolution  of  authority  to  the  provin- 
cial or  "  state  '*  governments. 

Although  the  party  system  has  become  esaential  to 
modern  democracy,  it  is  not  without  its  critics.  Much 
Merits  and  may  be  said  for  it,  and  much  may  be  said 
Party'^***  ®'  against  it.  During  the  Great  War,  party  dif- 
covern-  ferences  in  the  countries  at  war  were  as  a  rule 
sunt  to  secure  national  u»ity  in  the  struggle, 
hut  even  before  the  end  of  the  war  the  Did  party  dif- 
ferences began  to  re-appear.  Many  hoped  that 
the  war  would  kill  tlie  old  party  system,  but  e^verything 
points  to  its  resuscitlation  in  its  pre- War  vigour,  though 
perhaps  not  on  the  pre-War  lines. 

The  most  serious  objection  to  party  government,  espec- 
ially the  two-party  system, .  is  that  it  destroys  individ- 
uality. It  tends  to  make  the  political  life  of  a  country 
machine-life  or  artificial.  The  party  in  opposition  or, 
as  it  is  sometimes  called,  the  Outs,  is  always  antagonistic 
to  the  party  in  power,  or  the  Ins.  It  does  not  matter 
wJiat  the  questiion  may  happen  to  be:  the  proposed  law 
may  be  perfectly  good,  but  it  must  be  opposed  as  a 
matter  of  party  ^principle.  On  the  other  hand,  it  is 
claimed  that  this  artificial  antagonism  always  ensures 
every  aspect  of  the  question  being  taken  Into  account. 
It  is  the  business  of  the  opposition  party  to  criticise  and 
to  find  as  many  faults  as  possible  in  any  proposed  law. 
This   makes  the  party  responsible  for  the  law  eager  to 
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avdid  mistakes  and  to  try  as  far  as     possible     to  meet 
every  reasonable  point  of  view. 

Tbe  destruction  of  iDdividuality  follows  really  from 
the  party  orgtanisation.  For  jparty  g^ovemment  party 
unity  is  essential.  There  is  therefore  no  room  for  the 
** independent'*  member.  The  '*  independent!'*  member, 
who  prefers  to  hold  his  opinion  even  if  it  varies  with 
the  party  opinion,  id  a  danger  to  the  party  as  he  destroys 
its  unity.  The  party  therefore  must  either  pacify  him 
by  promising  or  giving  him  office  when  it  is  in  power, 
or  it  must  get  rid  of  him.  Parties  are  so  highly  organ- 
ised that  they  can  easily  get  rid  of  a  recalcitrant  mem- 
ber by  refusing  him  party  recognition.  Such  a  refusal 
means  that  he  cannot  be  adqpted  as  the  official  party 
candidate  at  the  elections,  which  is  tantamount  to  his 
being  unable  to  secure  a  seat. 

It  may  also  be  said  against  the  party  system  that  iH 
tends  to  pass  into  the  hands  of  caucuses,  or  private 
<?liques,  which  arrange  matters  to  suit  themselves,  not 
the  general  public.  Thus  frequently  the  best  men  of  the 
country  are  exdluded  from  the  chief  posts  in  government. 
This  is  true  in  two  ways :  first,  a&  in  America,  where  the 
party  machine  is  so  powerful  a^  to  exclude  all  from  power 
who  do  not  work  with  it;  and,  secondly,  because  the  best 
men  of  the  party  in  opposition  cannot  be  given  office 
in  a  system  of  Cabinet  government.  It  is  an  open  ques- 
tion, however,  whether  these  men  do  not  perform  even 
a  better  function  by  being  in  ojpposition,  that  is,  the 
function  of  res'ponsible  critics  who  may  be  called  uponi 
at  any  moment  to  shoulder  the  burdens  of  government. 
[(Lb  ferities  their  functions  are  not  wholly  destructive, 
and  they  undoubtedly  secure  carefulness  in  th« 
constructive  work  of  the  party  in  power.  And  the 
party  in  power  must  put  its  ablest  men  in  office  in  order 
to  survive  against  the  party  in  opposition. 

Party  government,  its  enemies  point  out,  also  means 
excessive  pandering  to  the     people.       This     results,    in 
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popular  legislation^  which  is  passed  not  iot  the  good  of 
Uie  country  e^s  a  whole  but  to  catch  votes.  Popular 
legislation,  it  is  held,  is  usually  unscientific  or  bad 
legislation.  On  the  other  hand  it  may  be  said  that  the 
goTemment  really  rests  on  public  opinion,  aiidi  to  reflect 
that  public  opinion  in  laws  is  really  the  purpose  and  aim 
of  government.  Pairty  government  therefore  is  really  a 
powerful  instrument  for  the  fulfilment  of  the  purposes 
of  the  state. 

The  electors,  again,  are  mis-educated  by  organisation. 
Parties  try  to  imprees  on  electors  the  truth  of  their  own 
views  and  the  falsity  of  the  views  of  the  other  parties. 
In  this  way  parties  are  often  guilty  of  the  two  sins  of 
Buppressio  veri  and  suggestio  falsi.  On  the  other  hand, 
each  elector  is  well  si^plied  with  the  views  of  all 
parties,  however  distorted  they  may  be,  and  he  is  left 
to  draw  Eis  own  conclusions. 

The  party  system,  further,  raises  artificial  difficulties 
for  the  executive.  In  Britain,  where  the  Cabinet  is 
formed  from  the  party  in  power,  and  where  it  is  the 
head  of  both  the  legislative  and  executive  branches  of 
government,  party  feeling  often  raises  difficulties  for 
the  executive  dejpattments  which  need  not  be  raised.  On 
the  other  hand,  the  party  system  means  strict  supervi- 
sion of  the  executive.  The  party  in  opposition  is  always 
on  the  alert  for  any  executive  blunder  or  scandal,  a  fact 
which  cannet  but  have  a  good  influence  on  the  executive. 

One  of  the  oldest  and  most  frequently  quoted  draw- 
backs of  .party  government — that  it  encourages  loyalty 
to  pairty  at  the  expense  of  loyalty  to  the  state — ^has  been 
partially  disproved  by  the  Great  War.  At  the  beginning 
of  tfie  war  the  leading  parties  immediately  sank  their 
peace-time  differences  and  loyally  co-operated  with  each 
other  to  secure  victory.  This  co-operation  resulted 
ultimately  in  the  Cbaliiion  government,  which  was  re- 
presentative of  all  parties.  In  normal  times,  on  the  other 
hand,  the  party  in  opposition  sometimes  adopts  meatus 
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which  are  disloyal  or  dangerous  to  the  public  peace  in 
order  to  embarrass  and  discredit  the  party  in  power. 

One  of  the  worst  features  of  party  government  is  the 
'bitterness  of  feeling,  ramcour,  and  spiteful,  undignified 
speeches  which  result  from  it,  especially  at  election  times. 
Party  elections  bring  extraordinary  excitement  among 
the  people ;  so  much  so  that  it  is  not  uncommoni  to  find 
men  who  have  never  seen  eaeh  other  before,  enter  into  the 
most  heated  arguments  at  meetings  or  on  the  sttreets ;  and 
among  the  lower  classes,  it  is  not  an  unusual  thing  to 
see  a  free  fight  a^  the  resuki.  To  many  such  things 
mean  amusement;  but  they  certainly  do  not  lend  dignity 
to  public  life. 

Summarily,  it  may  be  said  that  the  dual  party,  system 
tends  to  diminish  the  instability  that  attaches  to  parlia- 
mentary government,  and  to  render  the  criticism  of 
governmental  measures  more  orderh^  and  circamsipect; 
but  it  often  tends  to  make  party  spirit  more  comprehen- 
sive and  absorbing,  party  criticism  more  systematically 
factious  and  the  utterances  of  ordinary  politicians  more 
habitually  disingenuous. 


2.     The  Modern  Party  System. 

,  N©  two  countries  have  the  same  party  system.  b»t  a 
general  distinction  can  be  drawn  between  those  which 
have  the  two-party  system,  and  those  which  have  the 
multiple-party  system.  Of  the  two-party  system  the 
chief  example  is  the  United  States.  In  Britain  till 
recently  the  two-party  system,  was  in  vogue  but  there  are 
indications  that  in  the  future  there  may  be  more  than 
two  parties.  It  must  be  remembered  that  the  two-party 
system  may  exist  even  though  more  than  two  parties 
nominally  exist.  Thus  in  Great  Britain  the  two  main 
parties  used  to  be  the  Liberals  and  Oonservatives,  and  till 
recently  the  Irish  Na/tionalists  and  Labour  party,  tKougrh 
they  are  really  separate  parties,  voted  wiHi  the  Liberals. 
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For  present  purposes  of  exposition  the  present  (1920) 
party  system  (Coalitionists,  Liberals  and  Labour)  is  left 
out  of  account  owing  to  the  very  uncertain  future  of  this 
■division  of  parties.  The  pre-war  Irish  Nationalists  are 
now  few,  their  places  having  been  taken  by  Sinn  Fein 
or  Irish  Republican  members,  who  do  not  recognise  the 
British  Parliament.  Similarly,  in  Europe  the  parties  are 
in  a  position  of  unstable  equilibrium. 

A  «hort  analysis  of  the  party  systems  prevailing  in 
Great  Britain,  the  United  States,  and  on  the  Continent 
of  Europe  will  illustrate  the  party  systems  of  the  modern 
world. 

1.  The  party  system  of  G^eat  Britain  dates  back 
to  the  Elizabethan  age,  when  the  Puritans 
The  Party  opposed  the  Crown.  The  Puritans  repre- 
Brftam.  *"  sented  the  current  desire  to  secure  consti- 
tutional government  as  against  the  arbitrariness 
of  the  royal  prerogative.  With  the  increasing  arbitrari- 
ness of  the  first  two  Stuart  kings,  James  I.  and 
Charles  I.,  the  Puritans  gained  in  strength.  They  were 
united,  and  we^e  able  to  secure  seats  in  parlia- 
ment. Their  opposition  to  the  Crown  became  very 
marked  in  the  Long  Parliament  of  1641.  In  this  parlia- 
ment we  have  the*  first  example  of  real  parliamentary 
parties.  The  one  party  supported  the  Crown  and  prero- 
gative, the  other  supported  constitutional  government. 
The  opposition  resulted  in  the  Great  Rebellion  or  Civil 
War,  which  ended  in  1649  with  the  execution  of  Charles  1. 
The  parties  were  known  as  the  Cavaliers,  the  supporters 
of  the  king,  and  Roundheads,  the  supportSers  of  parlia- 
mentary government.  .  These  names,  like  the  later 
names  of  Whiff  and  Tory,  were  given  in  derision. 

After  the  Restotation  of  the  monarchy,  in  1660,  with 
the  return  of  Charles  II.,  the  Cavaliers  were  complete 
masters  in?  political  matters,  but  party  divisions  agrain 
became  marked  in  the  debates  on  the  Exclusion  Bill  in 
1679.    The  purpose  of  the  Exclusion  Bill  was  to  prevent 
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ihei  King's  brother  (later  James  11.)  from  asoeuding  th<e 
throne.  The  names  '^  Abhorrers/'  thoee  who  abhorred 
petitions  sent  to  the  Crown  for  the  summoning  ol 
parliament,  and  **  Petitioners,"  those  who  petitioned 
the  king  to  summon  parliament^  were  given  to  these 
parties.  These  names  were  soon  supplanted  by  the  well- 
known  nicknames  of  Tory  (an  Irish  word  meaning 
highwayman)  and  Whig  (a  word  meaning  whey-face). 
The  Tories  were  the  supporters  Df  the  royal  prerogative  s 
the  Whigs  were  advocates  of  parliamentary  sovereig^nty 
or  constitutional  government. 

The  names  Whig  and  Tory  continued  for  a  centnry 
and  a  half,  one  of  them  indeed,  Tory,  still  being  used 
derisively  of  the  present  Conservative  party..  The  pre^ 
Rent  party  system  however  did  not  take  root'  till  tlie 
reign  of  George  I.,  when  Walpole  became  the  first  Prime 
Minister  and  the  modern  Cabinet  system  started. 
T^illiaim  III.  had  chosen  his  ministers  from  the  more 
numerous  party,  the  Whigs,  a  ministry  known  in  history 
as  the  Junto.  This  Junto,  however,  did  not  resign  like 
a  modem  party  ministry,  when  it  was  not  in  a  majority 
in  thp  House  of  Commons. 

With  the  change  in  the  political  complexion  of  the 
country,  tEe  views  of  the  parties  changed.  After  thel 
Revolution  of  1688,  when  the  Stuart  dynasty  was  eject- 
ed, many  Tories  who  were  supporters  of  th^ 
Crown  became  Jacobites,  or  supporters  of  the  Stuarts^ 
as  against  the  Houses  of  Orange  and  Hanover.  Thej 
death-blow  was  dealt  to  the  Stuart  cause  in  1746,  and, 
with  the  disappearance  of  the  Jacobites  as  a  poli- 
tical force,  4he  Toiieisi  entered  into  the  national 
life  as  it  existed  under  the  Hanoverian  kings.  The 
parties  became  divided  on  general  principles  of  govern- 
ment. With  parliamentary  supremacy  a  realised  fact, 
the  old  distinction  no  longer  applied.  The  Tories  came 
to  be  looked  on  as  upholders  of  the  present  condition  of 
things,  of  stability  and  order;  the  Whigs  were  regarded 
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as  the  promoters  of  reform  and  progress.      In  tlie  nine- 
teenth, century  the  party  names  changed  to  the  more  in- 
telli^ble  ones  of  Conservaitives  (Tories)     and     Liberals- 
(Whigs).    With'  the  union,  in  1801,  of  Great  Britain  and 
Ireland,  there  came  another  party  element,  which  grew 
in   strength  as  the  century  advanced.      These  were  the- 
Irish    Nationalists,   who  demanded    **  Home  fiule "   for 
Ireland.     In  Mr.  G-ladstone's  ministry  of  1886  a  Home 
Biule  Bill  was  introduced  which  completely  broke  up  the- 
Liberal  party.      Those   who  refused  to  accept  the  Bill 
went  over  to  the  Oonservatives,  which  from  then  onwards- 
was  also  called  the  Unioni'St  party.     The  term  Liberal- 
Unionist  was  used  for  many  years  to  designate  those  who* 
previously  had  been  Liberals  but  who  refused  to  continue- 
in  that  party  after  the  Home  Rule  Bill. 

Another  party — the  Labour  Party — ^has  come  to   the- 
front  in  recent  years.     This  party  came'  into  existence 
tc  support  the  interests  of  the  working  classes.     It  is  to- 
be  distinguished  from  the     Socialists  of  whom  there  is 
also  a  party  in  England,  but  as  yet  it  has  not  secured 
appreciable  representation  in  the  House  of  Commons. 

Thus,   at  present,   the  British  party  system  has  foiir 
organised   parties — ^the  Conservatives    (also     known     as 

Unionists,   and     sometimes     derisively    called' 
Potmon.      Tories),   the  Liberals,   the     Nationalists,    and 

the  Labour  Party.  Tip  to  the  beginning  of 
the  Great  War  the  Liberal,  Labour,  and  Nationalist* 
parties  worked  together,  and  by  so  doing  preserved  the 
two-party  system  of  government.  Within  these  two 
main  parties  there  was  considerable  variation  of  opinion, 
especially  marked  among  the  Liberals,  who  were  com- 
posed of  two  types — the  less  progressive  (or  Liberals 
proper)  and  the  more  progressive  (or  B*adieals).  Some 
of  the  less  progressive  Liberals  have  joined  the  Conser- 
vatives and  some  of  the  Eadicals  the  Labour  party. 

Though   the  general   dividing  line  between  Liberals- 
and  Conservatives  is  the  desire  for  progress  and  reform; 
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and  the  desire  for  the  continuance  of  the  present  scheme 
-of  things,  it  is  to  be  noted  that  this  line  of  division  is 
«omewhat  illusory.  The  Conservative  party  has  been 
responsible  for  social  and  political  reform  as  well  as  the 
Liberal  party.  The  extension  of  the  basis  of  suffrage, 
for  example,  in  the  Reform  Aetis  was  mainly  the  work  of 
Conservative     governments. 

The  theory  of  parties  in  England  is  well  stated  by 
Majr  in  his / '  Ooinstitutional  History '' .—"The  parties  in 
which  Enc'lishmen  have  associated  have  represented  cardi- 
nal principles  of  goviemment— authority  on  the  one 
side,  popular  rights  and  privileges  on  the  other.  The 
former  principle,  pressed  to  extremes,  would  tend  to 
-4ibsolutism,  the  latter  ijo  a  republic;  but,  6ontrolled 
within  proper  limits,  they  are  both  necessary  for  the  safe 
working  of  a  balanced  constitution.  When  the  parties 
have  lost  sight  of  these  principles,  in  pursuit  of  objects 
less  worthy,  they  have  degenerated  into  factions." 

In  Britain  the  organisation  of  the  party  machinery  is 
centred  in  the  /party  leaders  in  Parliament,  particularly 
Party  *^®  House,  of  Commons.     One  man  is  definite- 

Organis-      ly  recognised  as  the  head  of  the  party,  and  his 
ation.  views  form  the  prevailing  views  of  the  party. 

The  leader  does  not  act  aJone,  of  course,  but  in  conjunc- 
tion with  other  leading  party  men.  The  parliamentary 
organisation  of  the  parties  is  centred  in  an  official  known 
as  the  Whip,  whose  duty  it  is  to  secure  the  maximum 
vote  possible  for  his  party  in  the  House  of  Commons. 
Each  party  has  a  central  office  (e.ff.,  the  Centtal  Conser- 
vative Association  and  the  Central  Liberal  Association), 
With  ai?  executive  committee  as  the  central  or;>ani5»ation 
of  the  party.  Its  main  object  is  to  win  seats  at  elec- 
tions, and  for  this  end  it  issues  profpasrandist  literature, 
such  as  Tear  Books  [the  Liberal  Tear  Book  and  the  Con- 
stitutional CConservative)  Tear  Book]  and  electioneering 
pamphlets.  The  central  office  also  keeps  a  list  of  name^ 
■^f  party  members  who  wish  seats  in  Parliament.     The 
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ctual  choice  of  candidates  for  seats  is  left  to  local  asso— 
iations,  but  tke  central  organisation  often  asks  (though 
t  cannot  com^pel)  the  local  associations  to  adopt  a  candi* 
late  nominated  by  the  Whip.  The  central  organisations 
lave  also  considerable  command  of  funds  which  are  spent 
n  propaganda  work  and  in  paying  the  expenses  or  part 
expenses  for  the  candidates  who  cannot  afford  to  pay 
heir  own  expenses.  The  accounts  of  these  party  or- 
ganisations are  kept  strictly  secret,  but  it  is  commonly 
relieved  that  the  party  funds  are  augmented  by  those 
srho  expect  to  receive  either  office  or  honours  from  the 
party  when  it  is  in  power. 

Besides  the  actual  executive  organisations  there  are 
many  other  party  organisations.  Most  important  among 
these  are  the  great  London  Social  Clubs — the  Carlton 
(Conservative)  and  National  Liberal — the  membership  of 
which  is  exclusively  political.  All  the  party  leaders 
belong  to  these  clubs ;  thus  the  clubs  are  important  centres 
of  political  opinion.  Working  men's  clubs  exist  in  con- 
stituencies. These  clubs  hold  political  meetings  and 
take  an  active  part  in  elections.  Other  organisations!, 
Buch  as  the  Primrose  League  (Conservative)  and  the 
Eiighty  Club  (Liberal),  are  important  political  bodies, 
though  they  are  not  so  continuously  active  as  the  others. 

2.  The  party  system  of  the  United  States,  like  that 
'n  Britain,  has  passed  through  various  phases.  Before 
^  the  Americf^n  War  of  Independence  the  parties 

JUttenfTn  i^^  Americai  were  similar  to  the  parties  in 
Rlti?*'***'  England.  After  the  Declaratiion  of  Independ- 
"  '  ence,  parties  of  a  piirely  Ameriban'  type- 
irew  up.  The  first  line  oi  division  i^as  be-^ 
kween  the  Federalists  and  Anti- federalists.  The  hasis 
jf  this  division  was  the  form  6{  government. 
P^^  Federal  party  desired'  the  establishment  of  a 
*ronpr  central   gAv^rnlnent;  the  Anti-federalists  wished' 
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to  retail;!  state  rights.  With  tke  adoption  of  the  .Con- 
stitution^ the  Anti-federalists  were  beaten^  and  disap- 
pearedy  but  their  place  was  taken  by  tke  Hepublicans, 
who  favoured  the  restriction  of  the  powers  of  the  centnil 
.government.  The  Hepublicans,  basing  their  theoriies 
on  ^he  general  theories  of  rights  which  were  so  popular 
^t  the  time  of  the  f'rench  Revolution^  gradually  con- 
quered the  Federalists,  or  supporters  of  centralisation. 
The  Republicans,  who  called  tiiemselves  Democratic  He- 
publicans,  were  also  helped  by  dissensions  among  the 
Federalist  leaders  and  by  tihe  passing  into  law  of  certain 
unx>opular  acts.  Coming  into  power  in  1801,  the  Repub- 
licans adopted  the  most  popular  of  the  Federalist 
•doctrines^  which  led  to  the  extinction  of  tlie 
Federalist  party.  For  some  time  there  were  no  distinct 
parties  (from  about  1816  to  1830) — a  period  known 
in  American  history  as  the  era  of  good  feeling.  About 
1830  new  parties  began  to  arise,  one,  the  Democratls, 
led  by  Andrew  Jackson,  the  other,  the  Whigs,  led  by 
Henry  Clay.  The  Democrats,  the  successors  of  the  Demo- 
cratic Republicans,  held  extreme  individualistic  views  of 
the  rights  of  the  people,  and  strongly  opposed  tlie  pro- 
tective tariff,  tiie  national  bank,  and  national 
improvements  in  roads  and  canals,  all  of  which  were  sup- 
ported by  the  Whigs. 

The  necKt  party  controversy  was  slaveiy.    This,  endinj? 
in    the     American    Oivil     War,    split     up    the     Whig, 

party.'     The   holders   of  anti-slavery  opinions 
-posmQn.      came  together  as  the  Republican  party.     Aftet 

the  Civil  War,  and  the  abolition  of  slavery,  th 
party  basis  of  slavery  was  destroyed,  but  the  part 
organisations  continued.  The  i>resent  paa*ty  organi 
ation,  though  the  same  in  name,  is  not  divided  by  an 
clearly  marked  difference  of  opinion.  The  chief  elemen 
in  the  party  system  is  the  party  organisation,  whicli  ii 
-all  powerful.  It  is  impossible  to  say  elearly  what  docJ 
trines  a  Republican  or    Democrat    holds.       They    an 
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divided  on  questions  as  they  arise.  Thus  while  tlie  Be- 
publican  party  favours  protection,  the  Democrats  do  not 
oppose  it.  The  gx)ld  standard  is  favoured  chiefly  by  the 
Republicans,  but  also  by  many  of  the  Democrats.  As  a 
matter  of  practice  each  party  seizes  on  the  opinion  that 
is  likely  to  be  popular,  and  the  only  wa^  to  distinguish 
them  is  by  their  organisaitioni. 

In  America  there  are  several  smaller  parties  suoh  as 
the  Prohibitionists,  who  are  temperance  reformers,  and 
the  Labour  party.  These,  however,  have  as  yet  made  ne 
mark  on  American  national  life. 

The  organisation  of  the  American  party  system  is  the 
most  thorough-going  in  the  world.  Several  reaisons 
Party  have  contributed  to  this.       In  the  firsti  place, 

ftS?9ii.  ^^6  separation  of  the  legislature  and  executive 
branches  of  government,  and  the  difficulty  of 
amending  the  constitution,  have  necessitaited  some 
method  of  co-ordinating  them,  both  in  central  and  state 
governments.  Secondly,  the  frequency  of  elections,  and 
the  large  number  of  elected  officials,  have  helped  to 
strengthen  organisaition.  In  America,  also,  i^election 
is  unusual.  Fourthly,  tihe  large  area  of  the  United 
States,  as  well  as  the  existence  of  two  govern- 
ments, federal  and  staite,  makes  it  necessary  for  the  ex- 
pression of  the  popular  will  that  the  machinery  of  elec- 
tion be  highly  organised.  Fifthly,  in  America  there  is 
no  central  authority  like  the  Cabinet  which  is  repre- 
sentative of  the  party  in  power  and  acts  as  a  focus  of 
party  opinion. 

The  central  fact  of  American  party  organisation  is 
the  convention  or  meeting  of  representatives  to  choose 
candidates  for  offices.  These  representatiTes  are  selected 
by  the  political  parties.  The  actual  working  of  the 
system  starts  at  the  primary  election  or  caucus.  This 
*  primary  *  is  a  meeting  of  the  qualified  voters  in  the 
smallest  electoral  area.    It  selects  a  local  party  committee. 
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makes  party,  nominations  for  the  local  offices  open  to  elec- 
tion, and  sends  ddegates  to  the  neni  highest  meeting.  In 
the  primary  elections  only  a  small  number  of  electbrs  a» 
a  rule  take  part.  The  main  body  of  citizens  stay  away 
either  from  lack  of  interest,  lack  of  technical  qualifica- 
tions  to  attlendy  or  because  of  unfair  means  adopted  by 
party  leaders. 

In  the  larger  electoral  areas  it  is  physically  impossible 
for  "all  qualified  voters  to  attend.  The  business  of  these 
areas  is  therefore  done  through  bodies  of  delegates,  or 
conventions.  The  duties  of  this  convention  are  similar  to- 
those  of  the  primary  convention.  It  appoints  a  com- 
mittee, nominates  party  candidates  and  sends  delegates 
to  the  state  convention,  which,  in  its  turn,  nominates 
the  party  candidates  for  the  state  governorship  and 
sends  delegates  to  the  nati?3nal  convention. 

The  national  convention  is  the  head  of  the  whole  organ- 
isation. It  is  composed  of  twice  as  many  members  for 
each  state  as  the  state  has  members  of  Congress.  Ttvo 
delegates  are  sent  from  each  congressional  electoral  area, 
and  from  each  state  at  large.  Each  territory  sends  six 
delegates,  which  makes  up  994  delegates  in  all.  As  a 
rule,  reserve  members,  or  "  alternates,"  as  they  are  called, 
are  chosen  to  replace  members  falling  out.  The  national 
convention  makes  the  party  nomination  for  the  president- 
ship  and  vice-presideDtship,  and  decides  on  the  policy  of 
the  party.  The  national  convention  is  held  once  in  fonr 
years.  There  are  differences  in  procedure  in  the  t^vo 
parties.  In  the  Eepublican  party  the  delegates  sent  from 
a  state  may  vote  as  individuals  for  different  candidates ; 
in  the  democratic  the  delegates  must  vote  in  a  body  for 
one  person.  For  election  the  Republican  party  re- 
quires only  a  simple  majority;  in-  the  Democratic  partiy  a 
two-thirds  majority  is  necessary. 

The  party  system  in  America,  though  complete  and 
symmetrical  in  its  organisation,  has  unfortunately 
developed  many  abuses.     The   frequency  of   American 
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elections  has  proved  too  severe  a  tax  on  both  the  time 
and  interest  of  the  electors,  and  the  elections  have  passed 
into  the  hands  of  party  organisations.  Hence  have  arisen 
what  are  known  in  America  as  the  party  *'  machine,"  the 
party  '' ring,"  and  the  ^*  boss."  The  **  boss  "  is  the 
party  le&der  who  manages  th«  election  for  his  own 
friends  or  his  own  particular  interests;  the  '*  ring  " 
is  composed  of  his  followers  who  help  him  in 
elections  and  expect  to  share  in  the  benefits  flowing  from 
success  in  the  elections.  The  ^'machine"  is  the  party 
organisation  by  which  the  **  boss"  is  able  to  carry  out 
his  purposes.  The  party  **boss"  is  not  [primarily  in- 
terested in  general  political  issues »  His  business  is  to 
win  elections^,  amd  to  do  so  he  must  be  a  master  of 
intrigue  and  persuasion.  His  chief  enemies  are  those  of 
his  own  party  who  try  to  weaken  his  power,  as,  particular- 
ly in.  municipal  elections,  he  can  often  make  a  "  deal" 
with  the  **  bosses  "  of  the  ojpposite  party  to  share  in  the 
final  distribution  of  offices. 

The  elections,  tfrom  the  "  jprimariesi'*  upwards  are, 
accordingly,  more  or  less  farcical.,  The  voters,  aware  of 
the  system,  do  not  attend,  and  the  selection  of  candidates 
takes  place  at  the  bidding  of  an  inside  **  clique " 
which'  prepares  beforehand  the  niameis  to  be  adopted 
(known  in  America  as  a  '*  slate  ").  The  very  existence 
of  tlie  *'  machine "  system  keeps  voters  away,  as  they 
know  that  their  individual  votes  are  of  no  avail  against 
the  machine.  In  the /primary  elections  only  a  very  small 
number  of  the  qualified  voters  ever  take  the  trouble  to 
attend  the  meeting.  / 

One  of  the  evil  results  of  the  American  system  is 
known  as  the  ** spoils"  system,  by  which  government 
offices  are  given  to  pairtj*  supporters.  The  close  connexion 
of  politics  with  industrial  and  commercial  life  results  also 
in  the  evil  of  what  is  known  as  '*  graft,"  by  which  busi- 
ness bodies  by  helping  ** bosses"  or  party  leaders  with 

Kl 


402  POLITICAL  SCIENCE. 

iDoney  are  able  to  secure  legislation  tavourable  to  tkeii^ 
own  interests* 

During  recent  years  many  methods  have  been  proposed! 
for  the  reform  of  the  American  system.     The  fundamental 
difficulty  is  really  the  apathy  of  the  electors  themselves^ 
but  the  "  machine  "  is  now  so  perfect  that  it  is.  question- 
able even  if  increased  interest  in  i.»olitics  bv  the  masses- 
would  be  able  to  amend  it.     Another  suggested  reform  i» 
the  abolition  of  elective  administrative  ^posts.     J^'or  the 
**  spoils  "  system  reform  in  the  civil  service  is  necessary- 
Some   states  have    drawn   up  ^primary    election    laws    to 
prevent  abuse  in   primary  elections.        Another  method 
adopted  in  the  state  of  Minnesota  is  to  allow  every  quali- 
fied   voter    to    name   the    candidate    he    prefers,    and, 
ultimately,  by  the  double-ballot  system,  to  elect  the  man 
who  has  the  final  majority. 

3.  Parties  on  the  Continent  of  Europe.  The  system 
prevailing  in  Europe  iis  the  multiple-party  system- 
Parties  in  I^^stead  of  two  parties,  there  are  several  parties 
contimntai  not  one  of  which,  as  a  rule,  is  able  to  control 
"'^'**'  the  others.  Where  the  party  system  co-exists 
with  Cabinet  governmejit,  the  multiplicity  of  parties 
is  particularity  dangerous.  The  Cabinet  is  liable 
to  be  beaten  at  any  time,  as  it  can  never  count  on  the 
support  of  any  group  or  groups.  The  frequent  changes^ 
of  Cabinet  in  continental  countSries  possessing  Cabinet 
government  are  due'  to  this. 

In  France  after  the  1914  elections  there  were  no  less 
than  ten  parties  represented  in  the  Chamber  of  Deputies, 
of  which  four  had  a  hundred  or  more  members.  The 
French  party  divisions  are* by  no  means  clearly  marked, 
and  the  lack  of  party  organisation  has  prevented  unity. 
For  lonff  the  party  divisions  were  decided  by  the  questions 
of  the  form  of  government — monarchical  or  presidential. 
Among  the  monarchical  party  were  sub-divisions  repre- 
senting the  claims  of  different  royal  houses  to  Ihe  throne, 
such  as  the  Bourbons  and  Buonapartes.    The  monarchical! 
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basis  has  died  out  and  other  theories  of  goyemment  have 
taken  its  place.  The  Nationalists  and  Conservatives,  for 
example,  are  the  successors  of  the  old  monarchists,  while 
the  Bepublicans,  Socialists,  Radicals,  form  other  divisions, 
with  sub-divisions  of  their  own,  in  Ftench  political  life. 
The  instability  so  characteristic  of  French  political  life  is 
heli>ed  by  the  system  of  interpellations,  by  which  a  mem- 
ber of  the  Chamber  of  Deputies  may  ask  a  question  of  a 
member  of  Cabinet,  raise  a  debate,  and  demand  a  vote. 
This  often  results  in  unexpected  defeats  of  the  Cabinet 
and  consequent  resignations. 

The  method  most  favoured  in  France  to  secure  stability 
is  the  two-pai*ty  organisation.  On  the  Continent  as  yet 
party  organisation  is  not  highly  developed,  and  this  lack 
of  organisation  is  largely  accountable  for  the  weakness 
of  the  system. 

Italy,  with  about  five  parties,  is  in  a  similar  position 
to  France.  In  Germany  before  the  War,  of  about  ai 
dozen  parties  represented  in  the  Eeichstag,  five  were  very 
strong.  But  as  in  .Germany  there  was  no  Cabinet  govern- 
ment, the  party  system  did  not  affect  the  stability  of  the 
executive  government.  In  the  National  Assembly  elected 
after  the  end  of  the  Great  War  six  parties  were  repre- 
sented by  twenty,  or  more  members.  Under  the  new 
Constitution  Germaaiy  ha.s  adopted  Cabinet  government, 
so  that  the  executive  will  now  depend  on  party  support- 

It  may  be  remarked  in  conclusion  that  the  party  system 
has  been  adopted  in  all  the  British  self-j^overnirii^  domi- 
nions. In  Canada  the  Conservative  and  Liberals,  in 
Australia  and  New  Zealand  the  Liberal  and  Labour, 
are  the  chief  paorfcies.  In  South  Africa  there  are  several 
parties,  Swing  to  the  peculiar  political  complexion  of 
the  country.  The  chief  parties  are  the  South  African. 
TTnionist  and  Nationalist  parties.  In  India  the  only 
traces  of  a  party  system  which  may  arise  with  responsible 
government  is  the  division  into  Extremists  and 
Moderates.  ^ 


CHAPTER  XVI. 

FEDERAL  GOVEENMENT. 

1.     The  Various  Types  of  Union  between  States: 
International  Alliances,  Iihiernational  Administrat- 
ive TJnions,  Personal  Unions,  Heal  Unions. 

The  word  federalism  is  derived  from  the  Latin  word 
fmdus,  which  means  a  treaty  or  agreement.  The  ©ssent- 
Fcdcraiinn.  ^^^  feature  of  a  modern  fedeital  state  is  that 
two  or  more  hitherto  independent  states  agree 
to  form  a  new  state.  Federal  states  are  a  species  of 
a  genus,  the  genus  being  unions,  or  states  which  exist  in. 
virtue  of  some  form  of  governmental  union  or  agreement. 
Before  analysing  federalism,  it  is.  necessary  first  to 
differentiate  iti  from  other  types  of  union. 

Union  between  states  varies  in  completeness  from  in- 
ternational   alliances    (such   as   an    agreement   between 
independent  states  to  guarantee  certain  rights 
mur-  or  territory)  on  the  one  extreme-,  to  federalism 

AHiaiioM.  ^^  ^^  otiier.  In  the  case  of  international 
alliances  the  individual  states  concerned  have  to 
carry  out  the  agreement:  there  is  no  organisation  to 
compel  any  of  the  states  that  may  fail  to  fulfil  its 
guarantee.  Alliances  entail  no  organisation  beyond  the 
governments  of  USe  individudl  states  themselves.  They 
are  the  weakest  type  of  union. 

Most  unions  have  some  sort  of  organisation  definitely 

marking  the  union.     These     organised     unions  ^  may 

be  divided  into  (a)  International  Administrai- 

OrvariiMd     ive  Unions;     (h)  Personal  Unions;     {c)  Eeal 

unions.        Unions;  (d)  Confederations;   {e)  Federations. 
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Intenia/tional  administrative  xmioiis  differ  from  inter- 
iiational  alliances  in  having  a  definite  organisation  for 
inter-  *^«  carrying  out  of  the  purpose  for  which  they 
AdminiSh  ^^®  established.  Such  unions  exist  only  for 
iinioriiL       ^  definite  administrative  purpose — such  as  the 

management  of  the  Suez  Camal  by  Britain  and 
France^  or  the  joint  administration,  by  the  same  powers, 
of  certain  Pacific  islands. 

Personal   Union   and   Real   Union   (both  liiese  terms 
are  taken  from  the  Q-erman  language)  are  veiry  much 

alike.  Personal  union  occurs  when  two  distinct 
Personal       states  come  under  the  same  ruler.     The  states 

are  independent,  each  having  its  own  constitut- 
ional] laws  and  organisation : .  the  only  bond  of  union  ia 
the  common  ruler.  Choice  by  one  of  the  states,  succession, 
or  any  other  casual  circumstance  may  be  the 
cause  .  of  personal  union.  Each  state  preserves 
its  own  identity.  Each  sends  its  own  international 
representatives  to  other  states,  and  receives  theirs. 
The  common  ruler  may  have  different  functions 
in  the  several  states  of  the  union.  He  may  be  a  con- 
stitutional ruler  in  one  and  absolute  in  another.  He 
has  different  personalities  for  each  unit.  As  soon  as  the 
ruler  ceases  to  exist,  the  personal  union  ceases.  In  a 
personal  union,  therefore,  the  only  bond  of  union  is  the 
person  of  the  ruler,  and  when  it  ceases  to  exist,  either 
by  death  or  by  legal  extinction,  the  union  ceases.  An 
example  of  such  personal  union  was  the  Union  of 
England  and  Hanover  from  1714-1837.  The  Hanoverian 
kings  of  England  were  At  one  and  the  same  time  Kings 
of  England  and  Kings  of  Hanover.  This  relationship 
ceased  with  the  accession  of  Queen  Victoria,  because  the 
Hanoverian  laws  did  not  permit  female  succession  to  the 
throne. 
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Keal  Union  goes  a  step   further  than  Personal  Union. 
In  Beal  Union  there  is  a  common  ruler  but  the  individual 

states,  while  preserving  their    own    constitut- 
umon.        ^onol    laws    and    local      institutions,  create  a 

common     authority     to    secure     certain    com- 
mon    ends.       The     states    are     closely     united,     and 
act     as     one     in      international     matters.  The     old 

Austro- Hungarian  Union  is  an  example.  In  Austria 
Hungary  there  were  two  units — the  Austrian  Empire  and 
the  EingdonoL  of  Hungary.  The  Emperor  of  Austria  was 
also  the  King^  or,  as  he  was  officially  known,  the 
Apostolic  King  of  Hungary.  The  Compromise  of  1867 
settled  that  each  state  should  preserve  its  institutions, 
with  its  own  legislature  and  executive  departments.  In 
foreign,  military  and  naval  affairs,  and  in  financial 
matters  relating  to  these  common  affairs,  there  were 
common  administrative  agencies.  With  certain  small 
exceptions  the  Union  had  entire  control  of  these 
subjects,  though  the  executive  agency  for  the  assess- 
ment and  collection  of  the  financial  contributions  of 
the  units  was  the  individual  governments.  In  com- 
mercial matters  there  was  an  agreement,  renewable 
at  intervals  of  ten  years,  by  which  the  two  states  were 
practically  one  in  customs,  coinage  and  weights  and 
measures.  The  legislative  power  in  common  matters  was 
vested  in  the  Parliaments  of  the  states,  but  the  Delega- 
tions, nominated  from  the  Legislative  Houses  of  each 
state,  decided  the  requirements  of  the  common  services. 
These  Delegations  were  summoned  annually  by  the 
Emperoit  and  King,  amd  met  alternately  at  the  capital  of 
Austria  (Vienna),  and  the  capital  of  Hungary  (Buda- 
Pesth).  The  three  common  ministries  (Foreign  Affairs, 
War,  Finance)  were  responsible  to  the  Delegations,  not 
to  the  Austrian  and  the  Hungarian  Parliaments. 

Another  modern  example  of  Real  Union  was  the  union, 
from  1815  to  1905,  of  Norway  and  Sweden.  This  union 
was  not  so  coni^plete    as    the    union    of    Austria    and 
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JHungary,  Foreign  affairs  were  luanaged  by  Sweden, 
not  by  a  separate  organisation.  Each  country  preserved 
its  own  parliament  and  flag.  There  was  no  joint  legis- 
lature or  joint  ministry.  The  desire  for  separate  foreign 
representation  by  Norway  led  to  the  disruption  of  the 
union  in  1905. 

2.      CONFEDEHATION. 

f 

Though  the  words  Confederation  and  Federation  come 
from  the  same  root,  the  two  are  distinct.       Confedei-a- 

Federation  *^^^'  ^^  V^^^  to  federation  both  historically  and 
^nd  Con-  logically.  Federation  is  the  most  complete 
federation,  f^^jj^   qJ   union.       In   a   federation   the   states 

hitherto  sovereign  lose  their  statehood  altogether ;  they 
give  up  their  sovereignty  to  another  state,  the  federalj 
state.  In  a  confedei-ation  the  union  is  only  partial. 
[Each  state  preserves  its  original  sovereignty,  but  for 
certain  common  ends  a  new  organisation  is  established. 
The  confederate  organ  of  government  binds  each  state 
-only  with  the  consent  of  the  state  concerned.  No  new 
-state  is  formed,  though  there  is  a  new  organ  of  govern- 
ment. This  new  government  is,  as  it  were,  the  result 
of  a  treaty  between  independent  states,  except  that  the 
treaty  has  no  definite  duration  and  that  it  creates  a 
•separate  organisation  to  recommend  or  carry  out  certain 
^common  ends.  Any  state  in  a  confederation  can  secede 
it  it  wishes.  The  only  restraint  is  the  fear  that  the 
other  states  of  the  confederation  may  enforce  the  original 
treaty  from  the  idea  that  they  have  been  endangered  by 
ihe  secession. 

In  a  confederation  the  central  organ  of  government 
deals  with  the  individual  governments  which  it  controls 
only  so  far  as  its  statutory  powers  permit.  A  confeder- 
ation does  not  deal  with  the  citizens  of  the  individual 
states.  In  a  federation,  however;  a  new  citizenship  is 
<5reated.       The   federal   government  has   direct  relations 
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with  the  citizens*  In  a  confederation  each  citizen  is  a 
citizen  of  his  own  state;  in  a  federation  he  is  a  citizen 
iu  a  double  sense,  of  a  '*  state  "  (which  is  only  nominally 
a  state  in  a  federal  union)  and  of  the  sta.te,  the  federal 
state.  To  take  a  simple  example,  suppose  India  were^ 
united  in  a  confederation,  there  would  be  a  government, 
say  at  Delhi,  which  would  control  Bengal,  Bombay, 
Madras  and  the  other  provinces  in  certain  matters  agreed 
upon  by  the  provinces.  Yet  the  provinces  would  remain 
independent  of  each  other.  A  Madrassi  would  remain  a 
]V[adrassi,  a  Bengali  a  Bengali.  Bengal  or  Madras  could 
secede  from  the  union  if  either  felt  that  it  could  no 
longer  consent  to  it.  In  a  federal  union,  however, 
Bengal,  Madras;  Bombay  and  the  others  could  not  secede^ 
from  the  union.  Each  Bengali  and  Madralssi,  in  addi- 
tion to  being  a  Bengali  or  Madrassi  would  be  also  an 
Indian.  He  would  be  a  Madrassi-Indian  or  Bengali- 
Indian,  for  the  state  to  which  he  owed  his  chief  alle- 
giance would  be  India.  Bengal,  Bombay,  Madras,  etc., 
would  no  longer  be  independent  states,  but  provincial 
governments  with  certain  guaranteed  powers. 

The  distinction  between  confederations  and  federations 
may  thus  be  summed  up :  firsif,  a  federation  makes  al  new 
state;  ai  confederation  is  a  union  of  existing  states; 
second,  a  federation  has  a  bodv  of  federal  law  which  is 
the  law  of  the  new  state.  This  law  represents  the  will  of 
the  federal  community.  In  a  confederation  there  is  only 
a  joint  government  for  certain  ^purposes..  The  continu- 
e«l  existence  of  this  government  depends  on  the  consent 
of  the  states.  Third,  in  a  federation  a  new  sove- 
reignty is  created.  The  sovereignty  rests  in  the  federa- 
tion, not  in  the  states,  as  in  a  confederation.  Fourth, 
the  states,  or  more  correctly,  provinces,  of  a  federation, 
cannot  secede,  for  a  federation  is  perpetuaL;  in  a  con- 
federation, the  consent  of  each  state  being  essential  to 
union,  secession  is  possible.  Fifth,  in  a  federation  a  new 
nation  is  .formed,  the  central  government  dealing  with 
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both  provincial  governments  and  citizens:  in  a  confed?! 
ation  the  common  organ  of  government  deals  only  with 
state  governments.  ' 

In  the  German  language  the  distinction  is  well  brought 
out  by  the  words  Staatenhund ,  meaning  union  or  system 
of  states  (confederation),  and  Bundestaat,  a  unified  state 
(federation).  Confederation  is  a  weaker  type  of  union  than 
federation.  Confederations  often  precede  federations r 
insomuch  as  the  conditions  leading  to  confederation  lead 
ultimaitely  to  a  stronger  form  of  union.  In  the  modern 
world  the  United  States,  Switzerland  and  Germany  are 
outstanding  itnstances  of  federal  states,  and  in  ea(jh  of 
these  the  federation  was  preceded  by  confederation. 
Confederation,  however,  often  results  from  a!  temporary 
emergency,  and  experience  has  proved  that  as  soon  as 
that  emergency  is  past,  the  confederation  breaks  down. 
Federalism  must  rest  on  something  more  secure  than 
temporary  exigencies. 

There  are  many  historical  instances  of  confederations. 
Unions  of  this  type  (called  ''  systems,"  "  groups, "^ 
**  joint-states,'^  or  '^  commonwealths  *')  were 
Sf**c5nl**  common  amongst  the  Greeks.  In  ancient 
t^c^^^*  Greece  there  wa^s  a  large  number  of  independ- 
ent cities,  and  from  time  to  time  the  needs  of 
defence  or  the  demands  of  commerce  led  to  leagues  or 
confederations.  Certain  conditions  favourable  to  union 
always  existed  in  Greece— especially  common  lan- 
guage, religion  and  culture.  Every  Greek  was 
proud  of  the  fact  that  he  was  a  Greek,  whether  a 
Spartan,  a  Corinthian  or  an  Athenian,  as  distinct  from 
a  foreigner  or  barbarian,  as  the  Greeks  called  non-Greeks. 
In  spite  of  many  all-Greek  institutions,  such  as  the 
religious  festivals,^  the  Hellenic  games,  and  the  Amphic- 
tyonic  Council,  the  ancient  Greeks  never  achieved  unity. 
The  mountainous  nature  of  the  country,  the  intensely 
local  form  of  government,  whether  democratic  or 
oligarchic,  and  the  local  jealousies,  prevented  complete 
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fusion.  The  Boeotian,  Delian,  Lycian,  Achaean  and 
JEtolian  leagues  all  flourished  for  some  time,  but  none 
achieved  permanence.  The  most  notable  of  these  was 
the  Achaean  League. 

The  Achaean  League  was  the  result  of  the  conquest 
of  Greece  by  Alexanider  the  Great.  After  Alexander's 
y„^  death,  the  Macedonian  domination  over  Greece 

.Aohaan  continued,  but  the  ten  cities  of  Achaea,  taking 
advantage  of  the  Macedonian  pre-occupation 
with  an  invasion  by  a  northern  tribe,  established  their 
independence.  They  were  soon  joined  by  the  whole  of 
Greece,  except  Sparta  and  Athens.  The  Government 
of  the  Achaean  League  was  organised  according  to  the 
tyjpe  prevailing  in  the  cities  forming  it.  There  was  an 
Assembly  of  all  tJie  citizens,  which  met  half-yearly,  and 
-a  Senate,  of  120  members,  which  was  practically  ai  com- 
vmittee  of  the  Assembly.  The  Assembly  elected  magis- 
trates to  carry  on  the  work  of  the  League.  These  magis- 
trates were  responsible  to  the  Assembly.  The  citizens 
in  the  Assembly  voted  by  cities,  not  by  head,  each  city 
having  equal  representation.  The  Chief  Magistrate,  or 
<3feneral,  was  the  equivalent  of  the  modem  President. 
'The  Achaean  League  was  in  many  respects  more  like  a 
federation  than  a  confederaition.  Common  laws,  magis- 
trates, coins,  weights  and  measures,  however,  did  not 
prevent  disruption.  Structurally  the  League  was  defec- 
tive in  the  equal  representation  of  unequal  cities,  and 
in  the  unfon  of  civil  and  military  power  in  the*  general- 
ship. The  first  led  to  local  jealousies,  the  latter  to 
defeat.  Athens,  moreover,  and  Sparta,  refused  to  join, 
and,  though  the  name  of  the  League  existed  long  after 
the  Macedonian  yoke  was  cast  off,  its  actual  life  ceased 
with  the  realisation  of  the  object  which  gave  it  being. 

The  Achaean  League  was  the  most  thorough -going  at- 
tempt at  federation  in  the  ancient  world.     The  Lycian 
Xeague,  earlier  historically  than  the  Achaean,  is  notable 
-insomuch  as,  profiting  later  by  the  experience  of     the 
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Achaeaii,  it  allowed  proportional  representation  to  the 
•city-states  forming  the  League.  The  Lycian  League, 
it  laaiy  also  be  noted,  attracted  the  admiration  of  Montes- 
quieu, and  the  American,  Hamilton,  and  through  their 
influence  it  was  a  strong  stimulus  to  the  modern  federal 
movement. 

Before  the  rise  of  Bome  there  were,  in  Italy,  leagues 
with  certain  federal  characteristics.  The  chief  was  the 
in  Romt.     I^^atfiT^e  of  the  thirty  Cities  of  Latium,  of  which 

perhaps  Biome  was  one.  The  rapid  rise  of 
Rome,  however,  prevented  any  confederations  in  Italy. 
Rome,  as  mistress  of  Italy,  was  too  strong  to  ioin  in  any 
equal  alliance  with  others,  and  strong  enougn  to  prevent 
any  union  against  her.  /Nevertheless  in  the  heyday  of 
the  Roman  Empire  certain  principles  of  government 
w^ere  observed  which  have  since  been  applied  with  great 
success  in  the  British  Empire.  After  her  military  con- 
quests Home  usually  tried  to  incorporate  her  provinces 
in  the  Empire  by  extending  the  privileges  of  Roman 
citizenship  to  the  conquered  peoples.  The  Roman  domin- 
ions were  allowed  a  large  measure  of  self-government, 
as  well  las  the  Roman  franchise.  The-  latter  was  a 
failure  because  of  the  physical  impossibility  of  the  con- 
quered peoples  to  take  direct  part  in  the  Roman  elections; 
and  self-government  really  depended  on  the  whims  of  the 
administrative  chiefs  at  Rome.  Though  neither  federal- 
ism nor  representative  government  succeeded,  Rome 
almost  achieved  success  in  both. 

After  the  fall  of  Rome,  political  organisation  of  all 
kinds  became  very  unstable.     With  the  feudal  system, 

however,  the  federal  principle   again  emerged. 

The  Jfeudalifim,  the  essence  of  which  was  a  social 

^gM.*  classification  basised  <>n  ownership  of  land,  was 

in  a  sensei  federal.  The  King  was  the  social  head 
and  the  vassals  were  his  subordinates.  Instead  of  pro- 
ducing union,  this  system  produced  disunion.  ^  The 
greater  landlords  tended  to  become  independent  kings. 
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To  the  protest  against  feudalism  by  the  cities,  modern 
federalism   owes    its   birth.    Feudalism  was   essentially 
a   land    system.     Commerce    and    industry    were    much 
hampered  by  the  exactions  of  territorial  magnates,  and 
for  long  ther©  were  severe  struggles  ,beti«^een  the  strugg- 
ling industrial  centres  and)  the   feudal   landlords.    Com- 
merce and.  industry  led  to  the  formation  of  towns,  the 
wealth  of  which  attracted  the  greedy  ojverlords.     Defence, 
therefore,    was  thd   first   task   of   tlie   towns.     Several 
leagues  of  towns  sprang  tip,  notably  the  Lombard  ^League, 
the  Rhenish  League,  the  famous  Hanseatic  League  and 
the   Cinqu%  Ports   in   England.     These   leagues,    which 
sprang  up  throughoi¥t   all   western   Europe,   existed   to 
oppose   the  rapacity   of  feudal  chiefs.     They  were  pri- 
marily commercial.     They  had  common  military  organi- 
sations to  guard  their  commerce.     They  were  not  really 
political  unions,  and  in  no  case  did  the  union  outlive  the 
^commercial  necessity  which  caused  it. 

In  one  case,  hpw€(ver,   the  basis  was  laid  for  a  later 
confederation    and,     ultimately,     federation.     In      1291 
•witzer-      tharee  mountain    cantons    in  lahe    Alps    leagued 
land.  together  against  the  absolutism  of  the  German 

kino-  and  the  prevailing  feudal  lawlessness.  This  Swiss 
Lea'gue  gradually  developed  in  strength  and  organisation 
till  the  independence  of  the  cantons  was  recognised  by 
the  Peace  of  Westphalia  in  1648. 

The  Holy  Roman  Empire,  by  a  long  process  of  decen- 
tralisation,  gradually  became  a  loose  confederation.     The 
En^perors  were  gradually  forced  to  give  conces- 
The  Hoiy     sions  to  the  territoriail  magnates,  ^a?y  ^^^J^f/^ 
gSSfr".       ultim.a.tely  became  independent     Till  1806  the 
Emperor  continued  to  be  elected  by  the  Diet  ot 
the  German  Empire,  which  represented  some  three  hun- 
dred states   and   free  cities.        The  dissoluliion   o£    this 
confederation  was  followed  by  a  new  confederation,  and 
later  bv  the  federation  of  the  German  Empire. 
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One  more  Idstorical  confederation  must  be  noticed, 
viz,,  the  Netherlands.  Feudalism,  though  it  had  a  firm 
yji^  hold  in  the  Netherlands,  rapidly  decayed  with! 

Nether-        the  rise  of  the     towns.       The  natural  indus- 
triousness  of  the  people,   coiipled  with   a  flat 
country  which  provided  no  baronial  strongholds,  enabled 
the  people  of  the  Netherlands  to  achieve    liberty  early. 
This  liberty,  however,  was  soon  to  be  infringed  by  the 
passing  pf  the  Duchy  of  Burgundy,  to  which  the  pro- 
vinces (roughly  Holland  and  Belgium)  owed  allegiance, 
to  Spain.      The     Beformation,     which    was     supported 
particularly  in  Holland,  led  the  Spanish  Kings,  Charles 
and  Philip,  to  adopt  severe  repressive  measures,  the  result 
of  which  was  that  all  the  hitherto  independent  trading 
republics   lost  their    ancient  charters  and  liberties   and 
were    made    completely    subservient    to    Spain.      Both 
Catholic,  and  Protestant  provinces  disliked  Spatish  in- 
terference, and  in  1579,  by  the  Union  of  Utrecht,  five  pro- 
vinces united  in  eternal  union    to    oppose    the    foreign 
power.     The  a<rtieles  of  union  show  that  these  provinces 
all  but  became  a  federal  union.     The  provinces  decided 
to  defend  one  another  by  meana  of  the  **  generality  *'  of 
the  union.     Th,e  expenses  of  conimon  action  were  to  be 
met  by  equal  levies,  from  the  provinces.     Peace  and  war 
were  to  be  decided  unanimously  by  the  provinces,  as  also 
was  the  levy  of  the  federal  taxes.     On  other  matters  the 
majority   was   to   decide.     The   central   organ  was   the 
States-General,  which  represented  governments,  not  in- 
dividuals.    No  state  could  make  separate  treaties  with  a 
foreign  power  without  the  consent  of  the"  others,  and  any 
alterations  in  the  articles  of  Union  required  unanimous 
consent  from  the  members.     The  States-General,  it  must 
be  noted,  represented  states,  not  the  people,  and  the  votes 
(were    by    states.     No    executive    corresponding    to    the 
States-General  was  appointed  till  the  Spanish  yoke  was 
definitely  renounced. 
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Tte  Dutch   confederation  lasted  only  so  long   as  the- 
Spanish  menace.     The  union  never  went  beyond  a  union 
of  states;  no  new  nation  was  formed.       The  individuals 
of  the  states  were  never  affected  by  the  central  govern- 
\  ment.     The  deaih  of  the  menace  killed  the    spirit     of 

unitv  for  centuries,  and,  when  it  was  revived,  the  idea 
of  federalism  was  lost. 

The  two  most  notable  modern  confederations  are  the 
United  States  of  America  for  the  few  years  1781-1789, 
and  the  German  confederation  from  1815-1866. 
The  uniiaii  The  American  confederation  existed  for  mutual 
thf German  defence.  Each  state  reserved  its  independence 
imn^*^'  except  so  far  as  the  common  end  of  defence 
demanded  its  surrender.  A  congress  of  dele- 
gaites  was  formed  to  make  provision  for  defence,  but 
no  common  executive  or.  judiciary  was  instituted.  The 
confederation  passed  ultimately  into  whait  is  the  chief 
example  of  a  modem  federal  state. 

The  German  confederation  consisted  of  various  types 
of  states,  kingdoms,  free  cities,  Grand  Duchies  and  prin- 
cipalities.     The  aim  of  the  union  was  the  external  and 
internal  security  of  the  states.     There  was  a  central  Diet, 
presided  over  by  Austria.     This  Diet  consisted  of  repre- 
sentatives of  the  states,  who  voted  according  to  the  in- 
structions received  from  their   own    governments,     i  he 
Diet  had  supreme  control  in  foreign  affairs,  though  ^e 
individual  states   could  make   treaties   if   these   treaties 
did  not  endanger  the^union  or  any  state  of  the  union 
War   and   peace   alike  were   matters  for  the  Diet,   and 
machinery  was  created  to  settle  inter-state  disputes.    No 
federal  executive  was   established;   each  state  acted   as 
the  executor  of  the  resolutions  of  the  union. 

This  confederation,  after  various  vicissitudes,  includ- 
ing severance  fix>m  Austria,  became  the  federation  of 
the  German  Empire. 
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3.     Federalism. 

No  type  of  govemment  organisation  occupies  a  larger 
place  at  the  present  time  in  the  public  mind  than, 
federalism.  Not  only  is  it  regarded  as  the  solution  of 
many  of  the  internal  problems  of  states,  but  many  poli- 
tical thinkers  look  upon  it  as  the  key  to  the  organisa- 
tion of  a  world-state.  With  the  United  States  of 
America  as  a  model,  many  modern,  sta^tes  have  adopted- 
tie  federal  system  and  at  the  present  moment  even  the- 
most  conservative  of  all  constitutions,  that  of  Britain,  is 
in  danger  of  losing  its  old  flexibility  to  meet  the  ever- 
increasing  demand  for  a  federal  empire. 

(Jne  of  the  earliest  definitions  of  federalism  is.  in  Mon- 
tesquieu's^** Spirit  of  the  Laws,"  in  which  he  says  that 
federal  govemment  is   **a  convention  by  which  several 
similar^ states:  agree  to  become  members  of  a  larger  one." 
f   is,   as  Hamilton  salys  (in  the  Federalist,  IX,  though 
Hamilton  did  not  draw  an  accurate  distinction  between, 
federation  and  confederation),     **an  association  of  states 
that  forms  a  new  one."     Fedleralism  tries  to  reconcile  the- 
existence  of  hitherto  inde^pendent  states  with  the  creation 
of  a   new  state,  to  which  alone  sovereignty  belongs.      It 
is,    as  Dicey  says,  '*a  political  contrivance  intended  to 
y>or>rinf>ilf>  Tiat^ona^  unity  with  the  maintenance  of  state 
Yi crh.t8?'    It  represents  a  compromise  between  large^tateg 
and  "small  states.     It  coinDmessmall  states  which  up  to 
the    time  of  union  Have  been  independent  units,  into  a 
lar^BT  state.       The  small  states  preserve  as  much  local 
autonomy  as  is  consistent  with  the  object  of  union.     They 
lose    sovereignty,*  for  the  sovereignty  passes  to  the  new 
state-     They  hecome  units  of  provincial  government  with^ 
deS^Tiiieilj  guaranteed  powers. 
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It  is  unfortunate  that  the  language  of  ordinary  life 
should  so  have  overcome  the  more  exact  language  of 
Oiinouity  Off  Political  Science  that  the  word  state  is  used 
"*stat2"*'  ^^^  ^*^  ^^®  united  federal  state,  and  the  units 
which  con^pose  it.  In  the  United  States  of 
America  there  is,  propferly  speaking,  only  one 
state,  but  Maine,  Massachussetts,  New  York,  Ohio,  Cali- 
fornia, etc.,  are  always  called  **  states."  Scientifically 
speaking  they  are  sta/tes  only  by  courtesy.  It  would  be 
more  correct  to  call  them  provinces  (as  Iq  Canada),  as  tlhey 
do  not  possess  the  essential  characteristic  of  a  state,  which 
is  sovereignty.  Again  .in  Germany  there  is  only  one 
state,  though  Prussia,  Bavaria,  etc.,  are  called  *'  states.** 
In  Switzerland  the  word  Canton  is  used,  a  use  which  pre- 
vents confusion.  It  must  also  be  remembered  that  by 
the  words  **  federal  state  "  is  really  meant  federal  govern- 
ment. **  Federal "  applies  to  government,  not  to  state. 
A  federal  state  is  not  a  compound  state  with  divided  or 
dual  sovereignty.  The  state  is  one  and  sovereign;  tlie 
form  of  government  is  federal.  Both  ordinary  and 
scientific  language  are  inconsistent  on  these  points  and 
it  is  necessary  to  keep  these  caveats  in  mind. 

Certain  favourable  conditions  are  necessary  to 
the  success  of  a  federal  union.  The  first  is 
The  satis  geographical  contiguity.  It  is  hopeless  io 
liMn*^*'^*'  make  a  federal  system  real  if  the  component 
phicai*"*'  P^^^  ^^®  widely  separated  by  land  or  sea. 
contiguity.  Federal  government  demands  that  each  pro- 
vince should  take  part  not  only  in  its  own  a&airs  but  in 
the  affairs  of  the  central  government.  Distance  leads  to 
carelessness  or  callousness  on  the  part  of  both  central  an  (J 
local  governments.  National  unity  is  difficult  to  attaia 
where  the  people  are  too  far  apart.  Thus  while  federal-] 
ism  is  possible  in  Australia,  Canada,  South  Afric 
or  India,  it  could  never  be  real  in  the  whole  Britis 
Empire,   where  London  would  be  the  federal  centre   a 
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countries  so  far  apart  as  Canada,     South  Africa,  India 
and  N^w  Zealand. 

A  second  essential  is  conununity  of  laoiguage,  culture, 
religion,  interests  and  historical  associations.  These,  it 
01)  Gem.  will  be  remeinbei«d,  are  the  usual  elements  of 
tu!(wiM  nationality.  The  aim  of  federalism  is  to  pro- 
an""'*  duce  a  unified  nation,  and  complete  unity 
mttrettt.  demands  tbart  the  boundaries  of  state  and 
nationality  coincide.  Federalism  makes  a  new  state, 
and  the  new  state,  if  it  is  to  be  successful,  must  have 
behind  it  the  national  force  of  the  people.  Thus  in 
Germany,  Piiissians,  BaTarians,  Saxons,  etc.,  became 
Germans;  and  in. the  tJnited  States  the;  American  nation* 
ality  co-exists  with  the  local-patriotism  of  the  "states." 
Federalism  implies  two  types  of  allegiance,  a  smaller  and 
a  greater,  and  the^  smaller  must  never  come  before  the 
greatei:.  Discordant  states,  srt^tes  that  do  not  "  pull 
with"  the. central  government,  weaken  it.  Success  in 
federal  union  depends  on  agreement:  discordant  ele* 
ments  must,  therefore,  be  excluded  or  won  over.  There 
should  be  opposition  of  wiM  .on  the  part  of  neither  in- 
dividuals  nor  governments  to  the  union.  Federal  gov- 
ernment, then,  is  most  likely  to  be  successful  where  there 
are  the  conditions  favourable  to  the  development  of  a 
new  nationality,  or  the  resumption  of  an  old  one. 

The  third  essential  of  federalism,  vix.,  a  sentiment  of 
unity,  flows  from  the  second.    This  basis  implies  a  com- 

.....  x^on  purpose,  a  purpose  which  finds  its  fulfil- 
ment  6f  ment  m  a  common  ipolrtical  union.  The  senti- 
Unity.  ment  of  unity  is  the  index  of  a  common  national 
mind.  The  first  artitempts  at  the  organisation  of  such 
national  fellow-feeling  may  not  always  be  successful, 
but  the  likelihood  is  that  in  the  course  of  time  the  various 
local  jealotLGues  will  be  lost  in  a  common  loyalty. 

Fl 
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To  prevent  local  jealousy,  another  basis  is  necessary. 
As  far  as  possible,  there  diould  be  equality  among  the 

(d)  Eeuaiity  ^^P®*^®^^  parts,  both  between  themselves  and 
MUM.  in  relation  iQ  outside  poirars.  A  ''state  '* 
tiM  uiiiti.    mnjji^^y   lajTger  or  flione  petreirful   than  the 

others  may  be  too  proud  and  domineering  lor  g^maller 
ones.  Because  of  its  strength^  it  may  be  selfish  or  re^ 
gardless  of  the  interests  of  the  eiheirs.  This,  for  ex- 
ample, was  true  of  Prussia  in  Germany.  A  strong  state, 
again,  may  endanger  the  union  by  its  ability  to  resume 
its  own  foreign  relations  with  other  powers.  For  au 
ideal  federal  union  perfect  equality  of  the  states  in  size 
and  power  is  desirable.  Such  exact  equality  is,  of 
course,  impossible.  Only  a  rough  equality  is  attainable. 
Proportionate  representa'tion  on  Ihe  federal  organs  does 
not  eliminate  the  jealousy  and  envy  which  result  from 
inequality. 

Fifth,  federal  government  requires  a  basis  of  pelifieal 
competence  and  general  education  amon^  the  people. 
Federal  government,  because  of  its  structure, 
jJUiifiy '*••*' is  the  most  difficult  of  all  systems  of  govern- 
ment, while  the  recognition  ainid  appreciation 
ef  the  double  allegiance  to  province  and  state  require  a 
high  level  of  general  intelligence  amon^  the  people. 

The  federal  process  usually  proceeds  from  the  smaller 
to  tile  greater,  t.e.,  small  **  stages  *'  combine  to  form  a 
single  large  state.  It  is  tibus  usually 
nnliSlii  ^  process  of  centralisation.  Sometimes 
iiStiSk  the*  federal  form  of  government  is  used 
as  an  administrative  instrument.  A  large  state 
may  sub-divide  itself  on  federal  principles  to  secure  more 
efficient  government.  This  is  a  process  of  devolution  or 
decentralisation.  Mexico  and  Braasil  are  of  this  type, 
and  at  l£e  present  time  there  is  much  talk  of  federalism 
ing  the  British  Isles,  if  not  the  British  Empire.  It 
must  also  be  noted  that  the  provinces  or  states  should 
follow,  as  far  as  possible,    historical    boundaries.    This 
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was  the  case  in  Germany,  but  in  the  United  States  the 
state  boundaries  are  matters  largely  of  geographical  and 
administratiye   convenience. 

Given  these  conditions,  federal  government  is  likely 
EsMntiai  ^  ^  adopted  and  to  be  successful.  In  federal 
ciMiiMitt  fn  government  there  are  three  essential  ele- 
■'•^•^•'••^-ment*:  — 

1.    The  supremacy  of  the  constitution. 

8.     The  demarcation  of  powers  between  the  central 
and  provincial  governments. 

3.  The  existence  of  a  judicial  power  to  decide  dis- 
putes arising  on  the  first  and  second  heads. 
A  little  consideration  will  show  how  all  these  three  are 
essential.  A  federal  form  of  government  is,  as  it  were, 
a  contract  between  certain  parties,  these  parties 
ItiUrtitS!""  being  the  '^states  "  or  provinces,  and  the  new 
government.  The  smaller  units  agree  to  form  one 
state,  which  must  be  sovereign.  At  the  same  time  they 
wish  to  preserve  as  much  local  autonomy  as  they  can. 
Obviously  there  must  be  an  agreement  defining  the  posi- 
tion of  the  central  or  new  government  and  that  of  the 
provincial  governments.  This  agreement  is  the  con- 
stitution. The  constitution  is  not  a  moral  treaty:  it 
is  ^  the  fundamental  expression  of  the  will  of  the  parties 
forming  a>  new  state:  it  is  the  basis  of  the  new  state. 
To  the  new  state  all  the  provinces  and  citizens,  what- 
ever their  former  position,  have  tJie  same  relation.  The 
provinces  now  become  units  of  provincial  government 
with  their  position  guaranteed  by  the  fundamental  con- 
stitution. The  citizens  all  owe  allegiance  to  the  same 
state :  they  have  a  new  citizenship. 

It  will  also  be  obvious  that  if  the  constitution  is  to 
be  stable  it  should  not  be  too  easy  of  amendment.  We 
have  already  seen  the  distinction  between  flexible  and 
rigid  constitutions.  A  flexible  constitution  is  one  which 
can  be  amended  by  the  normal  law-making  process :  a 
rigid  constitution  is  one  in  which  amendment  is  possible  in 
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a  way  different  from  the  ordinary  law-making  process. 
The  nature  of  a  federal  constitution  is  such  that  it  must 
be  rigid.  Were  the  constitution  amendable  by  the  nor- 
mal process  of  law-making  the  states  whose  rights  are 
guaranteed  by  the  constitution  would  feel  insecure :  and 
such  insecurity  would  inevitably  prevent  the  welding 
process  so  essential  to  a  good  federal  itnion.  If  federal- 
ism were  applied  to  the  Fnited  Kingdom  the  old  flexi* 
bility  of  the  British  constitution  would  haive  to  be  sur- 
rendered. A  new  constitution  with  the  rights  of  Scot- 
land, Wales  and  Ireland  definitely  guaranteed  would 
have  to  be  made,  and  made  in  such  a  way  that  the 
ordinary  legislature  could  not  alter  its  guarantees. 

The  second  essential  of  federal  government,  viz,,  the 
demarcation  of  powers  between  the  states  and  central 
Government,  arises  from  the  first.  Theoretic- 
2.  pemar-  ally  the  constitution  need  go  no  further  than 
powSrtf  the  general  delimitation  of  povv^ers;  actually 
all  federal  constitutions  go  into  considerable 
detail  in  the  matter  of  the  division  of  powers.  They  not 
only  indicate  the  scope  of  the  various  powers,  but,  as  a 
rule,  say  how  they  are  to  be  exercised.  Once  the  general 
principles  of  division  are  laid  down,  there  is  no  reason  why 
the  central  and  state  governments  should  not  work  them 
out  themselves  according  to  their  particular  circum- 
stances. In  practice,  however,  federal  constitutions 
give  details  for  the  guidance  of  the  new  governments. 

In  the  actual  division  of  ^powers  there  is  considerable 
variation  amoi^  existing  federal  governments.  Certain 
^^^  broad  lines  of  demarcation  may  be  laid  down. 

Division  The  fundamental  division  is  between  central  and 
of  Powers.  Iq^qI  .  affairs  ot  common  concern  must  be  under 
the  common,  i.e.,  federal  government;  affairs  of  local 
concern  should  be  under  the  *^  state,''  or  piovincial  gov- 
ernment. In  the  earliest  modem  federations  defence  as  a 
rule  was  the  immediate  cause  of  union.  Common  defence 
implies  the  federal  management  of  the  army  and  navy, 
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of  foreign  relations,  and  of  financial  resources  sufHcient  to 
pay  the  common  expenses.  Foreign  relations;  war  and 
peace,  and  the  power  to  raise  money  for  these  purposes 
must  belong  to  the  federal  government.  These  functions 
are  essential  tio  the  very  existence  of  the  federal  govern- 
ment. All  matters  of  common  interest  should  also  h^  under 
the  common  management,  e.g.,  coinage,  patents,  copy- 
rights and  the  postal  service.  A  large  number  of  func- 
tions relating  to  commerce  and  trade  require  common  re- 
gulation, e.g.,  transportation,  including  railways  and 
tariffs.  Common  railway  control  is  necessary,  particularly 
for  co-ordination  of  railway  gauges.  In  Australia,  for  ex- 
ample, at  present  it  is  impossible  to  have  a  through  rail- 
way service  from  Melbourne  to  Sydney,  because  the  rail- 
way gauge  differs  in  the  two  states  of  Victoria  and  New 
South  Wales.  Tari-ffs,  both  internal  and  external,  must  also 
come  within  the  powers  of  the  central  government.  Inter- 
state tariffs  are  ai  serious  bar  to  federal  unity.  In  the 
German  confederation  of  1816  not  only  was  each  state 
a  separate  tariff  ariea,  but  Prussia  alone  had  over  sixty 
separate  tariff  areas  of  her  own.  Whatever  the  external 
tariff  policy  may  be,  free  inter-state  commerce  is  neces- 
sary.   Such  free  commerce  implies  federal  control. 

For  the  national  interest  it  is  also  .a^dvisable  that 
education  and  marriage  and  divorce  should  be  under  cen- 
tral supervision.  There  is,  however,  considerable  variation 
in  practfice  in  this  respect.  The  m«)dem  tendency 
iff  to  bring  more  and  more  function!^  under  the 
supervision  or  general  control  of  the  central  government. 
The  actual  management  of  these  affairs  is  left  to  the 
provincial  governments.  Matters  of  purely  local  interest 
should  be  left  to  local  governments.  ^ 

In  regard  to  the  division  of  t)oweTs  there  are  two 
general  types  of  constitution :  the  TTnited  States  or  Ameri- 
TypM  of  ^^^  *yP®'  and  the  Canadian.  Before  the  union, 
^•djrai  in  the  United  States,  each  srovemment  Had  its 
4inion8.        ^^^  three  **  powers  '* — legislative,     executive 


422  POLITICAL  SGIENGB. 

and  judicial.  Tlie  creation  of  the  federal  constitution 
limited  these  powers  in  a  two-fold  way — ^first,  by  the 
federal  constitution;  second,  by  the  new  state  constitu- 
tions. To  the  central  government  were  given  the  mini- 
mum powers  necessary  for  the  working  of  a  federal  gov- 
ernment; the  residue  of  functions  was  left  to  the  states 
themselves.  The  functions  of  the  central  gov- 
ernment were  definitely  limited  by  the  constitu- 
tion. Thus,  in  the  United  States,  the  central 
government  performs  certain  stated  functions,  with  such 
other  functions  as  are  implied  in  these;  everything  else 
is  left  to  the  states.  In  Canada  the  opiMsite  policy  was 
adopted.^  Certain  subjects  or  classes  of  subjects  are  defi- 
nitely given  to  the  states.  The  federal  government 
lecrislates  in  all  matters  not  definitely  given  iJo  ihe(  states. 
The  legislative  powers  of  the  Canadian  central  govern- 
ment are  thus  much  wider  than  those  of  the  American 
legislature. 

^  In  both  Germany  and  Switzerland  the^  central  govern- 
ment has  more  powers  than  in  the  TTnited  States. 
Though  the  legislative  power  of  the  central  government 
in  Oermany  is  wider,  the  executive  is  narrower,  for  the 
states  largely  execute  the  federal  law  foil  themselves.  This 
IS  true  of  both  the  pre-war  and  posiS-war  Germain  govern- 
ment. The  more  recent  federation  of  Australia 
^900),  though  its  model  was  the  United  States, 
is  iuming  towards  the  Canadian  model.  The 
mo^dem  tendency  is  in  this  direction,  i.e.,  to  give 
greater  powers  to  the  central  government.  In  most  of 
these  federal  governments,  use  is  made  of  thei  principal 
of  concurrent  jurisdiction,  whereby  if  the  constitution 
does  not  definitely  exclude  certain  things  from  the 
states,  the  slateis  are  free  to  act  for  themselves,  provided 
the  central  government  does  not  act.  Of  course  the  law 
of  a  siJate  or  province  must  not  be  in  opposition  to  any 
law  of  the  central  legislature,  ag  the  lesd  cannot  super- 
sede   the    greater,    just    as    no    law    of    the    central 
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government    iteelf    can     siijiersede    any  article  in  iihe 
constitatioii. 

The  third  essential  of  a  federal  constitution  is  a  body 
to  decide  disputes.  Where  there  are  two  powers^  local 
^^  ^  and  central^  each  with  stated  powers^  cases  of 

Fsdcrai  confliot  may  arise.  This  not  only  makes  a 
ju  oiary.  j^ji^jjg^j  body  necessary  but  gives  that  body  great 
power  over  botid  the  legislatare  and  executive,  llius;  if 
either  a  state  or  central  legislature  passes  a  law  which  is 
not  within  its  ^powers  according  to  the  oonstitution^  that 
law  becomes  void  beoaluse  the  courts  will  refuse  to 
(apply  it  in  any  given  case.  Such  a  law  is  ultra  vires, 
or  beyond  the  constitutional  i>owers  of  the  making  body, 
and,  therefore,  is  inapplicable. 

Federal  governments  show  various  types  of  judicial 
orgenisation.  The  best  provision  is  mede  in  the  TTnited 
States  and  the  Canadian  (and  other  British- 
'AmotiM.'  CSolonial)  oonstitiiilio(ns.  In  these  Ihere  is  a 
definite  federal  judiciary  which  is  ccmstitution* 
ally  independent  of  the  other  branches  of  government. 
This  independence  enaUes  the  Courts  fearlessly  to 
enforce  their  decisions.  In  Canada  the  Governor- 
General  also  has  the  power  of  disallowing  a  bill  as 
ultra  vire4y  but  his  decision  does  not  affect  the  right  of 
the  Supreme  Court  to  pronounce  a*  law  unconstitutional. 

On  the  eontinent,  the  courts  have  not  the  same  power. 
Though  courts  exist  in  both  Switzeiiand  and  Germany 
whioh  might  -fell  exercise  the  functioii  of  deoidin^r  con- 
atitutioiial  limits,  yet  they  have  no  right  to  question  the 
legality  of  federal  laws.  In  Switzerland,  where  there  is 
a  near  approach  to  direct  populair  government,  the 
theory  seems  to  be  that  the  federal  laws  depend  on  the 
will  of  the  people.  Once  passed,  the  laws  must  be  ac- 
cepted as  such,  whether  they  are  constitutionally  legal 
or  not.  '  On  the  eontinent,  too,  the  prevalence  of  adminis- 
trative law,  whereby  official  acts  are  subject  to  a  separate 
jurisdiction  from  other  ac*s,  rules  constitutional  disputes 
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out  of  the  sphere  of  the  courts.  They  belong  to  the 
sphere  of  administratiTe  law;  the  govemment  itself 
therefore  decides  on  the  constitutionaliiy  or  non-con- 
stitutionality of  any  given  law.  In  Germany  the 
Inii>erial  Court,  or  Beichsgericht,  has  pronounced  laws 
passed  by  states  as  ultra  vires,  but  it  has  never  pro- 
nounced any  Imperial  law  unconstitutional.  The  legis- 
lature itself  decides  whether  or  not  a  proposed  law  is 
within  its  own  powers. 

Some  further  points  must  be  noted.  In  the  first  place, 
there  is  no  such  thing  as  a  model  system  of  federalism, 
^intt.  Experience  has  definitely  proved  that  this  or 
TiMr*  is      ^l^ftt  element  in  federal  government  is  good  or 

"•dinu'  ^^^'  ^^^  ^^  ^^  ^^^  ^-^  ^*  ^^  ^^^^  *^**  ®^y 
syttom.        given  organisation  will  be  successful.    The  best 

type  of  federal  govemment  is  that  which  is  best  adapted 
to  the  people.  Although  the  general  spirit  of  federalism 
is  the  same  all  the  world  over,  the  details  must  vary  ac- 
cording to  the  type  of  institutions  on  which  it  is  su|per- 
imposed.  German  federalism,  iar  example,  could  not  be 
produced  elsewhere,  because  German  federal  govemment 
WQ6  founded  on  German  institutions.  When  a  federal 
system  is  established,  local  institutions  should  be  utilised 
or  adopted  wherever  ^possible.  To  impose  new  ideas  or 
invent  ai  new  political  machinery  where  the  indigenous 
ideas  or  machinery  can  be  used  is  to  court  failure.  As  far 
as  is  consistent  with  the  objects  to  be  attained, 
federalism  ^ould  mould  old  institutions  to  new  ideas 
without  violently  breaking  with  tradition  and  established 
custom. 

A  secondary  characteristic  of  federal  unions  is  double 
representation.       The  bicameral  princixJle  finds  here  a 

natural  method  of  division — one  house  for  the 
Doubii*  Re-iP®ople,  one  for  the  state  governments.  The 
pretdnt-      American  principle  of  equality  of  citizens  and 

equality  of  states  has  been  widely  followed- in 
this  respect.    Each  citizen  is  equally  represented  in  the 
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citizens'  House  (the  House  of  Bepres^htatiyes))  and  each 
state  in  the  state-House,  the  Senate-  In  the  German 
Empdre  though  the  s<tates  were  not  equally  represented, 
there  was  a  rough  proportionate  equality. 

It  is  also  to  be  noted  that  a  federation  may  exist  in  a 
subordinate  government.  The  British  colonial  federa- 
Federaiiftm  ^^ns,  for  example^  are  theoretically  subordinate 
««  •  •«*•  to  the  .Imperial  Pairliament,  which  can  make 
iCovtrn-  or  unmake  their  constitutions  at  will.  Or, 
nifiit.  again,  a  federation  may  exist  within  a  feder- 

ation. Thus,  if,  in  the  future,  there  is  a  federal  British 
Empire,  the  fedeial  government  will  be  supreme  over  the 
existing  federal  unions. 

The  chief  advantage  of  federalism  is  that  union  gives 
strength.  Not  only  does  it  give  strength,  but,  paradoxical 
AdvantagM  *^^^8:h  it  may  seem ,  it  giygsj^jgiity^  To  be  a 
of  member  of  a  great  nation  like  the  United  States 

Federahtm.  -^  jj^pyg  dignified  than  to  continue  a  citizen  of 

an  independent  Virginia  or  Texas.  The  loss  of  in- 
dependence by  small  startes  is  amply  compensated  by  the 
fuller  life  and  vigour  which  membership  of  a  more  power- 
ful and  richer  state  gives.  Not  only  does  federalisln 
give  tiiis  added  dignity,  but  it  preserves  distinctive  local 
features,  and,  in  many  cases,  the  existing  nationality  of 
the  provinces.  Economically,  too,  there  is  adistinct 
gain^.^To  preserve  their  dignity,  small  states  niuSt'lSef 
up  various  expensive  organs  of  government,  particularly 
their  foreign  offices.  If  such  small  states  unite,  one 
foreign  representative  ig  sufficient. for.  all.  Some  of  the 
smaller  Oerman  states  found  their  foreign  relations 
so  costly  before  the  unification  of  Germany  that 
they  were^  represented  in  foreign,  courts,  by  others. 
Not  only  is  there  a  saving  in  expenses  of  govern- 
ment management,  but  there  is  also  the  saving  that  arises 
from  the  abolition  of  ruinous  tariff  wars,  and  the  organi- 
sation of  free  interstate  communica^ons.  There  are 
many  other  savings,  similar  to  the  savings  of  large  scale 
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production.  Useless  duplication  is  often  avoided^  tbough 
there  is  the  inevitable  duplication  and  delay  which  a 
double  system  of  government  entails.  Then,  again,  the 
demargation  of  powers  between  central  and  state  gov- 
ernmentT  mates" j6r  efficient  government.  The  citizen 
can  coUceiitJrabte  on  Iocal._affaix^  T£ecl^tral  government 
cannot  interfere  with  the  individual  beyond  its  constitu- 
tional powers.  The  individual  has  more  freedom  in 
moulding  his  own  destiny.  His  voice  in  his  own 
state  is  more  powerful  than  it  could  be  in  the  state  as  a 
whole,  for  the  population  is  less  and  he  counts  for  more. 
In  the  everyday  matters  of  life  he  is  concerned  madnly 
with  his  own  sitate  or  province.  At  certain  times  he  is 
called  on  to  give  his  vote  in  national  matters*,  but  his 
more  intimate  relations  are  with  his  local  or  state 
government. 

Critics  of  federal  government  have  pointed  out  many 
weaknesses.     Paorticular  forms  of  federalism  have  par-i 

Oisadvant-  *^^^*^  weaknesses.     In  the  United  States,  for 
astti  example,  most  citizens  would  prefer  to  see  the 

•uiur'  regulation  of  marriage  and  divorce  given  to  the 

9999^9>  central  government.  Weaknesses  of  this  kind 
are  remediable  by  amendment  of  the  constitair 
ion.  In  the  United  States  amendment  of  the  constitut- 
ion is  a  very  difficult  and  comnlicated  process.  Ex- 
perieace  is  the  best  guide  in  federal  organisation,  and  aa 
yet  the  experience  of  the  world  in  modem  federalism  is 
limited. 

There  are,  however,  certain  defects  arising  out 
ifibtrtnt  o'  ^^  ^^^  nature  of  federalism.  They  are 
otffMtt.       three  in  number: — 

(a)  Weaknesis  tafltitig  from  a  double  i^stem  of 

government. 
(h)  Weakne^e  arising  from  the  fear  of  secession. 

(c)  Weaknesa  arising  from  the  fear  of  combina- 
tions of  states. 
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The  axpense  of  a    double    system^    and    the    delay, 
irritation    and    trouble    caused    by    two       authorities 

come  under  the  first  heading*.  Promptness 
systMii  off*  in  public  bui^iness  as  a  rule  is  more  easily  at^ 
5|5JJJt["'       tained  in  a  unitary  governiuent.     In  a  well- 

drawn-up  constitution,  however,  the  powers  of 
the  central  and  state  goTemments  aore  clearly  defined. 
In  matters  of  extreme  urgency,  for  example,  such  as 
war  and  peace,  a  federal  government  can  act  as  promptly 
as  a  unitary  government.  A  badly  drafted  or  badly  con- 
ceived  federal  constitution  may  lead  to  delay,  but  that  is 
not  the  fault  of  the  federal  principle  in  itself.  This 
weakness  is  often  much  exaggerated.  The  experience  of 
both  Germany  and  the  TTnited  States  in  the  Great  War 
shows  that  promptness  in  action  was  evenj  more  easily 
attainable  in  a  federal  government  than  in  a  unitary 
government,  as  in  Britain.  Not  only  so,  but  the  other 
side  of  the  question  has  to  be  reckoned — ^the  saving 
effected  by  the  absence  of  needless  duplication  of 
services. 

The    second     weakness,     fear    of     secession,     always 
exists  in  federalism,  though  a^^ainst  this  weakness  must 

be  set  the  strength  achieved  by  union.  Seces- 
iSeMsionf'  ^^0^  18  much  easier  in  a  federal  state  than  in 

a  unitary  state.  Each  state  has  its  own 
government  reiady  made,  and  a  federal  government  would 
probably  offer  less  resistance  to  secession  than  a  unitary 
government.  Secession,  however,  is  more  a  theoretical 
than  an  actual  weaknesj^,  for  a  recalcitrant  state  has  to 
reckon  with  the  other  states.  Thus  the  southern  states 
of  America  had  to  be  forced  by  a  war  to  remain  in  the 
union.  Secession,  again,  may  be  a  source  of  strength. 
A  state  which  wishes  to  secede  shows  that  it  is  not  com- 
fortable in  its  surroundings.  It  should,  therefore,  be 
allowed  to  go,  otherwise  it  might  be  a  centre  for  the 
spread  of  dis'ease.  Secession  may  thus  prove  useful  in 
national  unification.     Desire  for  secession;   again,  may 
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show  that  the  constitutional  girdle  with  which  the  state 
is  girt  does  not  fit.  It  may  shdw  the  necessity  of  amend- 
ment in  the  constitution.  Constitutional  amendment 
arising  from  such  a  cause  may  be  very  beneficial  to  the 
union.  No  federal  union  can  be  successful  if  it  is  not 
founded  on  the  common  will.  Theoretically  a  federal 
union  is  perpetual,  but  it  would  be  a  mistake  for  the  union 
io  keep  by  force  in  its  membership  a  unit  which  would  per- 
petually chafe  and  be  troublesobae. 

The  third  weakness  is  really  an  aspect  of  the  second. 
A  combination  of  states,  may  force  one  or  more  of  the 

^0)  PMir  of  ^^^®^*  t^  ^^^  ^^  *^^y  ^^^T^'  The  combination  in 
combiih  itself  is  based  on  the  principle  of  union, 
ation.         Danger,  of  revolt  is  a  sign  of  mal-adjustment 

of  areas,  peoples,  or  governments,   and  demands  either 

tt  re-arrangement   of   states   or  an  amendment  of    the 

constitution. 

Some  writers  hold  that  federalism  is  only  a  transient 
form  of  government.  It  will  be  replaced,  they  say,  by 
^^  unitary  government,  either  by  further  unifica- 
€f  Ptdir-  tion  or  by  separation.  Sidgwick,  for  example. 
•''•"•  says  that  *'  federalism  is  likely  to  be,  in  many 
cases,  a  transitional  stage  through  which  a  society — or  an 
aggregate  of  societies — passes  on  its  way  to  completer 
union,  since,  aa  time  goes  on,  and  mutual  intercourse 
grows,  the  narrower  patriotic  sentiments  that  were  origin- 
ally a  bar  to  full  political  union  tend  to  diminish,  while  the 
inconvenience  of  a  diveysity  of  laws  is  more  likely  to  be 
ielt  especially  in  a  continuous  territory.*'  History  is  no 
guide  in  this  question.  The  Achaean  League  existed 
one  hundred  years  and  the  United  Netherlands  over  two 
hundred  years ;  but  these  instances  are  no  index  to  the 
possibilities  of  modem  federalism.  Not  only  are  the 
examples  of  federation  multiplying,  but'  the  existing 
federations  are  extremely  vigorous     governments.       In 
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everal  instances  unitary  governments  have  actnal- 
y  been  replaced  by  federal  governments  for  ad- 
ninistrative  convenience.  If  Great  Britain,  with  her 
ntense  national  unity,  her  unitary  government  and  her 
lexible  constitution,  adopts  federalism,  it  >seems  that 
ederalism  is  more  than  a  step  towards  unitary  govem- 
nent.  It  is  a  definite  form  of  government,  not 
)  transitional  phase  of  organisation.  Many  thinking 
oaen  already  visualise  the  whole  world  knit  together  in 
peace  and  friendship  by  a  federal  bond. 

The  subject  of  Imperial  Federation  is  dealt  with  in  the- 
chapter  on  the  Government  of  Dependencies. 


CHAPTEflR   XVII. 

LOCAL  GOVEBJfMEIfT. 

Most  modem  stattes  are  so  large  tbat  tlie  oentral  gov- 
erniuent  caainot  possibly  perform  all  the  functions  Tvihicli 
QMitrai  iiormally  ijaay  be  expected  from  government, 
considtr.  £ven  a  small  state  like  Monaco^  the  axea  of 
•*••"•.  whictf  is  onlv  eight  square  miles,  is  divided  into 
three  areas,  each  oC  which  hae  an  organization  to  manage 
local  affairs.  In  each  state  the  work  of  the  central  gov- 
ernment, with  its  legislature,  executive  and  judiciary,  is 
concentrated  in  the  town  known  as  the  Capital.  In  this 
capital  the  laws  are  made  and  parti 5^  executed ;  but  for  the 
proper  administration  of  the  laws  officials  are  usually 
spread  up  and  down  the  country.  Thus,  in  India,  the 
Imperi*al  Legislative  Councils  meet  in  Delhi,  and  the 
Executive  Council  does  its  work  mainly  in  Delhi  and 
Simla;  but  there  are  Provincial  Governments  at  Calcutta, 
Bombay,  Madras,  and  other  '^  Capitals.'*  In  Bengal, 
again,  Calcutta  is  the  centre  where  the  Legislativei  Coun- 
cil meets,  and  where  the  Secretariat  and  High  Court  do 
their  work.  Spread  up  and  down  the  countiy  are  Com- 
missioners, Judges,  Collectors,  Sub-Divisional  Officers, 
Policemen,  Excisemen,  Inspectors  of  Schools  and  otifers, 
who  perform  in  their  several  localities  their  respective  ad- 
ministrative duties. 

It  is  not  to  these,,  however,  that  the  term  local  gov- 
ernment applies.  As  Sidgwick  says,  the  term  "local 
MMininB  government  *'  in  a  unitary  state  means 
of  Looai  organs  which,  though  completely  subor* 
mint?*'  dinate  to  the  central  legislature,  are  in- 
dependent of  the  central  executive  in  appointment, 
and,   to  some  extent,  in  their  decisions,   and  exercise  a 
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partially  independent  control  oyer  certain  parts  of  public 
finance.  Local  oj£cials  of  ihe  central  govemnLent  do  not 
form  ''  local  government/'  The  term  is  applied  to  those 
organs  which  exist  at  tbe  will  of  the  central  g!OT- 
enunent,  and  which,  while  they  exists  have  certain 
definite  powers  of  making  regulations,  of  controlling  cer* 
tain  parts  of  public  finance,  and,  of  executing  their  own 
laws,  or  the  laws  of  the  central  legislature  over  a  given 
area.  These  organs  are  essentially  subordinate  bodies, 
but  they  have  ind^)endefnce  of  action  within  certain 
stated  limits.  They  represent  a  subdivision  of  the  func^ 
tions  of  govemflient  for  the  purpose  of  efficient  adminis  - 
tration.  The  sum  total  oi  government  work  is,  as  it  were, 
parcelled  out  to  bodies,  each  of  which  has  iid  own  area 
of  administration. 

It  is,  however,  impossible  to  give  any  exact  definition 
of  local  government.  It  can  be  described,  but  not 
defined,  for  a  definition  requires  limits,  and  local'  gov- 
ernment and  central  government  very  frequently  cannot 
be  marked  off  from  each  other.  It  is  more  ectsy  to  say 
what  local  government  is  not  than  what  it  is.  It  is  not 
local  officials  of  the  central  government.  Nor,  again, 
can  a  government  like  that  of  Bengal  be  said  to  be  ai^ 
''local  government "  in  the  strict  sense  of  ihe  term.  The 
units  of  a  federal  state,  such  as  Prussia  and  New  York 
Staite,  are  not  units  of  local  government.  They  are 
provinces  in  a  federal  union,  with  local  giovemments  of 
their  own.  In  a  sense  they  are  local  governments,  for 
they  are  subordinate  lalw-making  bodies  with  powers  over 
a  definite  areai.  But  while  organs  of  local  government 
exist  at  the  will  of  the  central  government,  these  federal 
provinces  have  a  {position  definitely  guaranteed  by  the 
constitution  of  the  state,  wMch  can  not  be  altered  at  the 
will  of  the  central  government.  This  distinction,  indeed, 
is  a  useful  one,  but  not  universally  applicable,  for  in  some 
American  states,  organs  which  usually  would  be  designated 
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organs  of  local  governinient  are  definitely  provided  for 
in  the  constitution.  And  there  is  no  reason  whatever 
^hy  a  state,  in  drawing  up  a  new  constitution,  should  not 
give  in.  detail  the  constitn\ion  ot  bodies  which  admittedly 
might  be  organs  of  local  government.  This  distinction 
of  constitutional  position  is  therefore  not  a  universal 
criterion. 

Neither  the  size  of  territory  nor  the  number  of  popu- 
lation is  of  the  slightest  value  in  helping  us  to  determine 
what  local  government  is.  The  independent  State  of 
Monaco,  with  eight  square  miles  of  territory,  is  far 
smaller  than  the  local  area  of  Yorisshire  in  England,  and 
its  population  of  about  23,000  is  as  nothing  compared 
with  the  hundreds  of  thousrands  which  come  under  tlie 
London  County  Council  or  Calcutta  Municipality.  The 
only  real  pojjnt  of  differentiation  between  local  and  cen- 
tral is  iihe  kind  of  work  done. 

A  survey  of  the  various  fvctivities  of  government  shovis 
two    broad    classes    of    work.      In    the    first    class    are 
those  activities  Which  acre  of  general  interest, 
gufsii^ris      ^^  ^s  ^^  ^^  general  interest,  for  example,  that 
teristios       ^^^  central  govemnMemt  should  conduct  foreign 
of  Looai      relations,     and    matters    of    war    and    peace. 
QiVnir."         These    matters    are    of   national    importance. 
Funotions.    ^^^    ^    citizens    benefit    alike    from    them. 
Similarly   it  is    in    the   general   interest  that 
the  central  government  ^ould  control  matters  of  crim- 
inal    law,     contract,     tariffs,     marriage     and     divorce. 
If     these     matters     were    ma^iaj^ed  .  by :  local     bodies 
the  nation's  law  would  be  ;a  medley.     There  is  a  second 
class  of  functions  which  benefit  only  a  section  of  the 
community,  and  this  section  of  the  community  may  pro- 
perly   be    regarded    as    responsible    for    them.      The 
lighting  or  water-supply  of  a  town,  and  the  upkeep  of 
certain  roads ,  and .  bridges  are  definitely  local  matters. 
The  citizens  of  Bombay,  for  example,  are  not  concerned 
with  how  the  citv  of  Calcutta  receives  its  light  or  water. 


mxr  ^e  the  citi^^nt  ul  Calc^ta  qoficca:^e4  :^^b  th^ 
Jmil4^g  o£  fk  culy^  oyer  .s^  Krifsjinaj^r  ^papt:  J[xi^\ic}f 
cases  th^e  benefit  resi]J.Uog  ix^mi  .ihe.wo|:jk/9  la  aafiiig^pJbl^ 
•definitely  to  the  people  of  the  .^e^  fioj^cex^ed.  : 

Betweej^L    these    two    types    of    functions,    however, 
there     is     another^     and     very     large,     etass,     which 
is  partly  of  the  fiirst  and  partly  of.  me  second  type.    'Take 
an    example.    Conceivably    the    schools    of    Kntiina^par 
naight  be    placed    under'  the    municipality    of    S^rSiS- 
nagar;     and     ao  .  with     Calcutta,     t)acca,     Bajshabi, 
etc.     This  woul^  mean  that  Krishn^agar,  Calcutta,  Dacoa 
and  HajsKahi  could  havjB  any  educationsil  systems  they 
pleased.     This,   however,   might  result   in  all   sorts  o^ 
educational  and  social  evils.     One  niunicij>ality  might 
say  that  it  could  not  afford   ectucatipri;   another  might 
say  it  could  afford  it,  but  only  in  a  very  ineflScient  way. 
Another  might   say   that  it   was   to   have  a   thoroughly 
efficient  system.    It  is,   however,   a  matter  of  general 
interest  that  the  people  ^ould  be  educated,    and  that 
they  should  be  educated  on  the  saiUe  general  plan...  Xl^e 
central  government,   therefore,   must     assuine     CQWtroJ, 
though  it  may  leave  the  municipalities    or  'other  local 
bodies   to   raise  money,  or  spend*  grants   given   ty^te 
central  government,   according  to  riiles  and  regulaitions 
Approved  by  the  central  government. 

An  even  more  telling  instance  is  that  of"  sstni-tatioii. 
If  there  were  no  central  control  then  all  the  ^goed  done 
l)y  an  efficient  local  body  might  be  »undone  by  am  in- 
efficient neighJbour.  If,  for  eKanpIe,  bubonic  plague 
were  exterminated  from  Nadia  bydie  etfbrts  of  jthe^  local 
District  •Boaid,  and  an  ineffieient  District:  Board  in 
Burdwan  took  no  steps  to-  exterminate^^it,  th»  good 
results  secured  by  the  Nadia  Board  wonld  be  largely 
neutralised  by  the  carelessness  of  the  Burdwan  'Board. 
Central  control,  therefore,  is  essentia)  «  to  produce 
uniformity  thoiiglf  the  actual  executive  work  may 
be  done  by  the  local  government  bodies..   In  suoii  matters 

Gl 
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the  or^an  representing  the  smaller  area  sKduld  mauttge 
the  practical  details;  while  the  determination  of  princi- 
ples and  'gieneral  sniffervision  shonld  be  left  to  tlire  g^ov- 
ernment  of 'lihe  latget  area,  i.e.,  the  eent»rul  government. 

It  ^ill  thus  be  seen  tiat  it  is  impossible  to  bring  local 
government  within  the  limits  of  a  definition.     Some,  in- 

L«eai  Sfif-  ^^^^>  would  include  Ttithin  it  not  only  local 
Govtni-  bodies  such  as  we  have  mentioned,  but  local 
"*•"*•  o£Scials  of  the  central  government'  and  provin- 

cial governments  in  a  federal  state  or  governments  such 
as  that  of  Bengal.  In  India  the  'term  local  self-govern- 
ment has  gained  wide  currency,  and  this  term  might 
be.  well  used  in  text  books  to  designati3>  what  is  usually 
meant  by  local .  government,  leaving  the  term  local  gov- 
ernment itself  to  cover  all  kinds  of  governnient,  whicJi 
are  not  definitely  dentral  government. 

The  reasons  fo;r  the  existence  and  tlie  benefits  of  local 
g>ovemment  are  many.  Firstly,  local  government 
Reasons  ^^  necessary,  for  efficiency.  In  an  area 
for  Local  where  the  people  are  mo6t  intierested  in 
moiit.  .  cetrtain  acts  of  government,  it  is  in 
liiSy.*"  *^^  interests  of  thje  people  to  have  these  acts 
performed  efficiently.  For  such  efficient  per^ 
formance  the  people  should  be  able  to  control  these  res- 
ponsible for  the  work  by  being  able  to  censure  or  dis- 
miss them.  , 

Secondly,  economy  is  secured  bv  local  croveniment. 
If  certain  acts  of  gieyvemment  benefit  a  definite  area,  and 
J  gl^^y  no  other  area,  obviously  the  expense  ot  these 
;  acts  should  be  borne  by  the  locality .  wBich 
benefit^.  Sometimes  it  may  be  necessary  for  the  central 
ffiwremment  to  give  j> rants,  on  certain  conditions;  or  the 
benifi^  goviemment  may  grant  power  to  the  local  body 
to  raiie  a  loan  for  certain  specific '  purposes ;  or  it  may 
haive  to  set  a  lin)it  to  which  the  lochal  body  ran  tax  the 
resiSenli!  in  its  area.    Taxation,  or  as  it  is  called,  rating. 
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is  the  chief  method  of  raising  money  in  locst  areae;  The 
people,  who  pay  the  raten  are  able'  to  elect  their  local 
boards  or  councils  and  thus  largely  control  the  expendi- 
ture as  well  as  the  management*'    '  *  .     ^ 

Thirdly,  local  government  is  an  important  educative 
ngency  in  modern  representative  govemmjeiit.  lu 
normal  mo<^em  states  the  citizen  is  called  ut)on 
\Jii\.  *"  only  occasionally  to  take  a  personal  part  in  the 
Astncy  direction  of  national  affair^,  and  t£is  usually 
.  amounts  to  the  recording  pf  a  vote  at-"  intervals 
of  three  to  five  years.  This  may  lead  either  to  'apathy  or 
discontent;  but  local  goyemment  provides  an  actual  repre- 
sentative system  close  at  hand,  on  the  proper  conduct  of 
which  the  ordinary  things  of  his  everyday  life  depend. 
The  oitiaen  thus  becomee  acquainted  with  public  affadn. 
The  local  bodies  thufs  provide  an  excellent  school  of 
training  for  the  wider  affaiiB  jof  cen,tral  government.  A 
survey  of  any  Westemi  ministry  will  ,show  that  %,  con- 
siderable number  of  national  >  leaders  first  made  their 
name  as  leaders  in  local  government.  Local  government 
also  exercises  healtby  political  influence  on  the  people  at 
large. 

Fourthly,  local  government  is  essential  to  take  the 
burden  of  work  off  the  central  government.  Were  there 
«.  oistrib-  no  local  governmental  bodies.  '  the  central 
15?**  **  government  would  have  to  do  everything 
qSSm>iV  through  it^  own  officials-  By  a  system  of 
ment.  ^  local  government  the  burden  is  disMbuted, 
and  in  these  days  when  government  interference  is  ex- 
tending, the  use  of  lo^al  bodies  is  all  the  more  apparent. 

Fifthly,   local   governing  bodies  are    very  useful    as 

members  of  the   **  deliberative  "  organ  oX  government. 

i.  At  osiis.    They  give  advice  on  proposed  legislation.-— for 

•rativt         making  known  local  oonditions  and  difficul- 

'**  *■        ties,  these  local  bodies  are  invaluable. 
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It  WKut  }^  vemtmheted,  q|. course,  thai  locai  todieB 

^xiat  wiihin  defiarite  Mmita  hid  dofwn,  by  the  central 

Odinar*-      ^Tovejcmme^t.       They  jway  hare  iuli  powers  in 

Powtrt^and  ®®°^®  matters,  but    in   oti^rs  tj^ey   may    only 

Aff49.  b^'Ve  to  ca^rry  out  the  orders  of  the  central 

^verum^t.      Local  ,  ^elf-government     miist     be     cir- 

<€upise?.ibed,.  f or«  in  ihe,fir9t  place,  the  nal^ower  the  area 

.ol  government,  the  greater  is  the  chance  of  one  pQ^erf  ul 

interest    9Kramping    all   rollbers.     In     su6h'    cases    tlie 

^01^3^  S^'^^^^n^nent  muat  stejp  in/ either' as  a  vetoing 

MpowttiB  ^  ^  7p8»VLl^)iii3ug  th;e  locad  voting  system  so  that 

all  inteiTests  jpay -  b^  lairly   represented. '  In  ihe  sldccmd 

place>;  ^any  fu^ctioiis  must  be  centi-ally  controlled,  thougb 

^q^al  bodies  me^j  ^ave  large  executive  porvrers.    Education 

da4  saK^t^r^n  a^€>  cases  in  point. 

.  It  if  matter  of  the '  greatest  diiRculty  for  bof&  ix)l- 
iltical"  fecientisis  and  prkbtidar  administrators  to  demar- 
jiie  Diffiol  oate  -where  centi^t  <3ontrol'  shouild  end  and  local 
'Jjjjjjf^,  conttor  should  .iStart*  The  same  difficulty  exists 
Mw^  -'9n  the  appf^r&onmezit  of  •  functions  between 
smaHeir  and  larger  units  of  local  g^vernm^ent.  In  some 
cases  it  is  obvioudly  ad.Visable  to  hav^  central 
control,  with  its  uniformity;  in  other  cases  local 
eontrol  is  both  4aix  and  eppnomic^.  Wler^  all  local 
bodies  of  the  sianae  m^x^l  stan^ai'd.  th^  aipportionmemt  of 
functions  would  bd  easier ; .  but  the  cep.tral  government 
is  i^entinually.  f a^ed  with  thje*  difficulty  that  all  local  bodies 
are  not  equally. efficient.  •  Where,  say,  eighf  out,o|  ten 
local  bodies  ma»y;,bf>' perfectly  efficients  -th^  remaining 
two«may  be  eo  ineffi^iwt  as  to  de^flftroy  the.gopd  work  of 
the  otiuer  eight./     -)...;•        ■   ^        ,,.,,.. 

Onp  or  two  examples, of  such  difficulties  may  be  ^iven. 
In  a  municipalityV.  Sie '  man^geijient  of .  street  lifting' 
•  and  4)avfiig  is  a'  niatt^l^  for.  thb  inhabitants  of 
cxflmpiH..  the  town.  t%  is  .trae'  that  risito^  aaidaotihers 
heneA\h^ ,^6d'Toicls'ov:2i  gaod'lightinjpr' Wsfem,  yet  tl^e 
actual  townspeople  are  tke  chief  beAeflbiariesi.       Thougrh 


thi»  ii^  tifii^  g^n^teMj,  iixefre  are  cases  wbeve  iakabiiaxitf 
of  aJf^as  oUlNside  tlse  town  benefit  mare  by  good  paving 
and  H^'ling  than  the  townspeople  themselves.  Thns 
between  the  great  commercial  centres  of  Liwrpool  and 
ManchesteB  there  are.  towns  th^  streets  of  which  are 
largely  highway »  for.^mffic  between  the  town^,.  Tho 
traffic  passes .  through  the  towns  withjout  /Qonferring  any 
specific  benefit  npoAi  them,  yet  the  ti>w]aftpi8pple;.hAvet  to 
pay  foiT  the  np-Wn  \oi  tiie  atfraei^  Or  ai^ppcise  that 
there  ate  five  iBtfain  roads  leadii^  ioto  a  tow;n^  a^  t^esa 
five  roadsr^pass  .throngh  rural  areas^  .^iaf^h  witb  ja 
different  (body  foir  local  .government.  The  inhijdbitants 
of  these  areebs  benefit  far  less  inyip^  the  roads  than  thf 
town  itself  or  the  inhabitants  pf  remoter  areas.  The  oost  of 
the  upkeep  i^such  rqads,  therefore^must  be  apportioned 
by  aJl  anithoriiy  wider  thafa  that  of  the  district  iiamedi&tely 
surrounding;  the  town.  The  most  difficult  case  of  all  is 
poor-relief.  At  first  sight  it  nu^y  ee^m  that  each  local 
area  should  be  responsible  for  its  own  poor-relief.  Poor- 
relief,  however,  means  local  taxation,  and  it  would  be  in 
the  interest  of  an^  area  to  niabei  the  taxation  as  smaill 
as  possible  in  order  to  make  the  poor  emigrate  io  x^tber 
areas.  Thus  the  more  public-spirited  areas  woulif  $49^. 
Obviously,  therefore,  some  common  control  is  necessaory 
to  give  uniformity  and  prevent  such  unf«{irae$s.  pen- 
tral  control,  however,  should  be  as  slighf  a?  ppssiVJei^jiQ 
place  a  larger  part  of  the  burden  on  the  Ipc^l  areas  not 
only  stimjalates  th&m  to  take  i^i^eans  to  a/void  pau^p^i^ism 
but  has  the  additional,  advantage:  ^i  enlisting. ..  the  co* 
operation  of  private  charity..'  ,   .      *     , 

Experience  Also  showe  that,  tha.  greater  the  resjf  omibiilitsr 
there  is  in  a  local  ,l^y  the  looie  likei^y  pt  if  that  a, better 
NNpeit'  'Cless  of  men  will  comej  forward,  ta  8e;rv.e  ^ 
^li^  .cominu,mty.  Where  a  Jooai  body  merely  inter- 
PvbHe  P^ts  ana  exec>^t^  the  will,  ol  tfii^^cen^tral  govern- 
9myi—.  ^  ment,  and  hfks  little  reepo^ibililiy  in  tmaking 
laws,  it  is  difficult  to  secure  pubnc-spirited  mem  of  the 
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proper  type  to- serve;  It  is  dangierousi,  moreover,  to  give 
too  mucli  power  to  a  body  wheie  there  aie  not  able  men ; 
ihe  educative  value  of  the  -eKperinient  might  W  lost  in 

bad  ifeei4tB.  .1    <•     -  ■  .    m.-i     '..     •  . 

(Ext)erielic€l  is  the  only  feur6'  gtride  in  matters  of  local 
IX^temment,  bcJth  ift  th;e  apptj^icmment  of  functions -and 
^  '  'fift  thte  delimitation  ^f  ailBas.     As  a  rule  central 

'BxpBfi««c«  coHtl-ol  is  liecessary  at  the  outlet,'  for  the 
'^  '*''*^:'be^traf  govei*ftment- has  mote;  ability  and  more 
e^periefnice  ^^at  its  oommiatld  thab  liny  local  body.  As 
Sidgwick  points  out  **  the  centrlil  gb verainettt  has  the 
superioi^*  enW^tftenknent  derived  troi6'  greater  general 
triowlectgie,  voider  eifferience  and  more  highly  trained 
intelleotB.'*  Qrddually  decentralisation-is  possible  to 
tjie  limit  where  centr^al  anA  local  rf^^irfements  meet. 
For  the  decision  •  of  such  ^a^  •  Kmit  experience'  >  and  the 
prevailing  ideas  of  the  '^day '  on  governmental  interfer- 
ence decide.     No  riile  of  thumb '  ex'ists.    ' 

The  ail;K)ye  general  considerations  luelp  lis  to  ans-wer 
tho  question,  "  How.f'ar  can  legislation  be  decentralised 
.^-i^i  *•  or  localised?"  When  Sve  speak  of  local  gov- 
■hiitfitrai-, , ernment  we. usually,  have  aami|nstrative  work 
iMtiMi.  j^  jmipd,  but'  local  bodies  have  also  varying 
povirers  of  legislation.  AH  such  legislation  is  subord- 
inate legislation,  fpr' every  local  body  is  suboidinate  to 
tlie  cenffaJf  srbvernment.  Their  laws  are  neally  only  bye- 
laws',  lii  this"  refepect  thby  arie  comparable  exactly  to 
provincial  govefninents  iii  a  federal  system  i  They  ha\i© 
their  constittitfons  xrhich  define  their  poWers.  Thejr  can 
make  laws  within  limits,  and  anything  done  beyonri 
th^eliniits  isnlff^ityvtes,  or 'bfeyond  their  powers,  and 
Ih.ferefore  void.'  The  priilrt  tof  diffetende' is,  that,  whereas 
thfe  prqf^iticial,  governments  o^  a  'federal  state nai» 
ijtajiranteed  bya'  fViAdam^nt^lcdhstitu^on  unalterable  jby 
iii^  ordinary  procesf^  of  legislatibn»  JbtaT  bodies  exi?t  at 
fl^e'Viirof'the  «en»ftarifegisldture:   ^    '    •'      • 
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The  eatteat  ofstke.poweya  granted,  4^p€Sflds  QU.fSevernl 
isLCtoitBr^ihe  natusQ  oi  Xhe  subj^ts,  tha  political  :ideas 
Typfa  or    .prevaieut  'in   the  cxiimtriy,  lAAd.   an, ,  iMpricqil 
trSf'  ^*""<  .ctmdittons.      Generally   sp^^f^kiagy    tJieriB.  are  , 
thyee^ methods ^qf^cQjitziol;^-      •      .'  .  . 

1»  Ldgi&ilfittiyo  c^ntmli^atiou  with  admipistrative  de« 
centralisation,  I  in  T^lhiohi ,  f  or  the  aake  ^f  imiformity  of 
administratiott,  the ^ -central,  goy^rnment  payees  laws., 
•Ieaying-i3ie>  local  gpvenim^ntt  ,to  ^diQinist^r  them..  In 
such  a  case  the  local  .gov^mme^t.ha^  oertain  powers  of 
making  byeJawsj  whiqh  are  really ^ministrativ.e. rules.  , 
This  »(«'ttem.i.ptevaih.  g^B#f rally,,,  in  Knglfw^d  anl  the 
United -States,  hut  it  may  ca-eKiut|  with  complete  centrali- 
saticm,'. both; legislative; and  adBftiniatratiyjer,  .  in  certain 
typ)eB.o£iactayitaei3v'-ii>  :•!>.. I    .n  ;^' '•'..;•.  ;»•  .:     ^  .: 

2.  LegislatiTfM)  4teQntralifiation  and  <  iadministaratiiT^e 
centralisation,  -in  which  lar^pbwers  ofilegielatioii..  are 
given '  to  •  local  -  bodies,  biit  the  oentral.  government  ad- 
mihisters  these*  laws  throagh-t  it<ilowh  officials.  This 
syei»iBi  vprfevails  in  France  akd -Oerniany. 

8«  Partt' centralisation  and  part  deceaitralisation  ip, 
hoih  the  lie^gisla^tive  and  -the. ladmit-isialEttiva 'branches,  of 
govemmenti  •  l^is  is  a  •  compfotn.tse'i  between  the  first 
two  itf^SJi  The  Pcnssiaii  systenti' is  an'  example,  and 
ihere  is  /A  maiJsetd  tt^dency'  in-^iEnglbrnd  tand>*the  TJnited 
Statei^^to  followian  this  dirfeotion?'*'  <•-;   ,.ii     ,.  .         .1 

Iti»  rimst  be  observed,-  hdtrever^  "thiat'the".  central 
government  is  always -in  the  backgrotmd  even  although 
th»  powers*  it'  exerts  'are  merely  :|u>miiiiAl,  ;««'  in  tie 
casQ  liif  piptvisfonar  orders*  in»  th^'Briti^hMe^latjire;  /  H 
Tiody  lilce  the  Ijdicdoii  County  Ccmncil,  fer  iifsddmpiev  re- 
-quM^ifmly  nomina^l  'Ocntrbl,' but' iri*  cases  .whereifctfal 
interests  ..conflict,.  1ih<^  central  .gtfverhmfenl^' is  <  the  only 
<'ourt  ol  api^eal.  >  Tbe^cen^inal  gcrvemitiont  :pteserves  tike 
legal  f!iow>er'to  forbid  "amy-  proposed  legislation  of  th^  Lon- 
don Ccrfinty  Council,  save  where  finial  i^oiirers.are  l^r&lly 
'^Brrantcd  tO'  that  body  itself.  •   Shich  .iiltimaie ;  cbntroi  of 
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local  bddies^  k  ]k<d(3essa«*y  few  tw(y  impb#t«iit  tcMons — ^first^ 
i:ko  laek  of  ^tates^m^^n^ip  in  locul  bodied.  9(atiifiAlv  a 
Pa^liaikient  bas  more  brains  than  a  Pari«K  Councit;  (^,  to 
give  BF  Ibcdl  iij^BTkt^.  a  L^gistatiye  CoiiiveiMLas  greater 
ability  tban  a  local  board.  Secondly,  slnra)!  al^ea^y  t#iid  to 
becOtticj tie  e^mti'^is  Hi  faction* ot  itiiwests^,  ftflttd  Hm  central 
^vetnmt^hi  mfist  aM^  as  a  modoreMikg  power.  It  tnnai 
i».th:er  p]^otide  Afejirtsf  ta  ^^-iiit^  the  repre«eni«iiO!n  «5<  wtoor. 
ities  oil  locA'l  ccDBcits.  ci  fceaf  the  p^oi«?9ti»  of  tamatiii^ 
^gaiH$i  the  de^lsiotf  c^f  ife&j^litMss, 

The  i(*eAi&  of  lotittl  f^o^muctem  ^ary  fw^m  foimtrv  to 
country.  Thtrd  in  England  th'ftre  are  parisheB,  di«tricta, 
Local  counties  i  in  France,  communes;  castons,  arron- 

Ar««^  di^seiitients,  de^aitmenta'  ^  in  the  United  States 
township  and  counties;  in  India  distri^ts^  fifnbdiviei^ns, 
^nd  ubicms.  There  is  no  mle  for  the  dnnaTdatseil  of  the 
boundaries  of  units  of'  iocal  gbvi^mtnentis.  tteTeral  fac- 
tors may  be  enumerated.  (1)  HiatcHticaJ  conditaous. 
Each  locality  should  be  as<  hbmo|feneoii»  as  poaflible,. 
therefore  local .  traditddns :  should  be  respected  wkearev^er 
possible.  Orgaoaic  umity  is.  easier  where  historic 
unity  exists.  >  In  Briiainv  :  i(a  examp])ey  ihe  linftits 
of  counties  <aild  •  parioheBt  mrere  really  determined  long 
before  tjhe  modem  siy^s*teiii  of  locul  g6Veraiiftlient  wfne  intro* 
duced'.  ThenattTBl  areas  wera  aK^cepK:eld>  *or  only  slightly 
modified,  for  the  purposesof  local  goyemmcfut*  (2)  Geo- 
graphical coiuilitionsj •  '.Often  areas  are  marhed*  off 
clefinit^ly .  by  .  rirere  i  of  mouniains. '  (3^)  Density  of 
'  populatioin.  This a|)pli^rpartieulaTly  in  the  ce«e  in.  cities^ 
Two  opposite  ideas  ttiusK  be  reconcile,  m  ihfts  respect. 
The  smaller  an  ate*^  the  naore  each  citiien  is  interested 
in  tihe  area,  an^j  therefore,  the  moile  aofcive  a  member  of 
the  community  he  is.  Small  areas  are  tlias  flm  best-ec&oolflr 
of  ciftTxen'diip^  But  small  aa^as  hv^h  not  the  aattie  com- 
m»hd  bi  abletiiieb  a»l£tFge<arets,  a&d  they  ate  move  liaMe 
lb  be  conireikid  by  loisal  interests  or  factj«:tli9.  (4)  Fnnc- 
ttohe.    Fun^iiotcf  may  be  arf'sloged  fn  anateeii;dih|r  scale 
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of  importance.  .  The  least  imptortant  are  given  to  the  local, 
bodies  of  the  smaliliest  areas;  i.e.,  the  bodies  with  th» 
more    circumscribed    powers,    the   more    importamt*    are- 
given  to  the  bodies  of  larg^i^  i^^esj^-.    The  extent  to  whick. 
the  functions  are  controlled  by  the  central  govemraenr 
depends  lairgeiy  on  tibte  type  of  body  to  wlLich  local  control 
is  given.    Where  such  bodies  are  capable  of  bearing  large- 
powers    and    responsibilities,    the    centrad    government 
usually  is  ready  to  give  them  laa*ge  powers.     It  ma.y  also 
be  noted  that  the  local  bodies  of  a  larger  af ea  frequently 
have  considerable  powers  of  coHtatol  over  lodal  bodies  O'F 
smaller  areas,  or  sub-areas,  within  its  own    jurisdiction. 
f5)  Deliberate  'creation     by     the    central     government. 
This     is    e^il^ '  adopted    ill   a   new   cotmtry;    but,    as 
in  France,  it  may  be  adopted  as  a  solution  to  hifiPtoiicdH 
difficulties. 

These  base^i  by  no  ineans  coincide.  Thus  though  the- 
parish  is  t^e  i^nit  in  English  local  government  because 
of  its  history,  the  density  of  the  population  varies  from 
less  than  t^n  inhabitants  to  nearly  350,000.  In  France 
the  commune,  a  historical  unit,  co-exists  with  the* 
canton,  which  is  the  result  of  deliberate  Creaition. 

The  more  detailed  analj'^sis  of  local  governments  in 
the  later  chapters  shows  the  working  of  these  various: 
principles. 
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:■■.-.  CHABTjEE  XVIII. 

«HE  GOVERNM^ENT,  OF  DEPENDENCIES. 

.    1.     Dei^ende^nci^sa^P  Colonies* 

A  dependency  is  a  country  with;  a  subordinate  govern- 

jiaent,  or,  in  John  Stuart  'Miirs  more. lengthy  definition, 

dependencies  are  *'  outlying'  territories  of  some 

ncytncif noy.  1^^^^  and  populatioii,  which  ar^  9^0 ject  more  or 

,.         lesp,  if)  ^.cts  of  sov^eign  pdweij.'pn  the  part  of 

the  parannount  country,, without  being  equally  represent- 

led  (if  represented  af  all)  in  its  legislature."   Independent 

estates  are  sovereign ;  they  p^n  allegience  to  no  other  state. 

In  a  dependency,  howeverj  there  is  no  such' sovereignty. 

TJhe,  government  in  a  dependency  owes  its  existence  to 

.some  superior  .ffovemment.     The  degree, of  subordination 

varies  greatjy;  out  in  every  case  there  is  subordination  of 

«ome  kind.     In  some  cases,  it  is  more -pr  less  nominal,  in 

ether  cases  it  is  real.    Dependencies  £iTe  of'  twp  classes — 

rdependencies   which  a.  countay'rules,  "and    dependencies 

which  it  settles.       The  first  class  comprises  those  lands 

which    either   are   unsuitable  for  settlement  because  of 

climate  or  are  already  thickly  peopled.    The  second  class 

includes  the  so-called   ''new'*    countries,    which    have 

plenty  of  room  for  immigrants  and  plenty  of  scope  for 

'development,  as  well  as  an  auspicious  climate  and  fertile 

soil. 

The  second  type  is  the  colony.  The  Latin  w^ord  "  colo- 
nia"  originally  meant  a  settlement  for  soldiers  in  some 

outlying  province.  Now-a-days  the  word  colony 
'coiofi'y  *  *'  ^®  often  used  loosely  to  include  all  dependencies. 

India,  for  example,  is  sometimes  called  a  colony. 
This  use  of  the  word  is  quite  wrong.     Colony  is  a  species 
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of  the  geaufi  dependenoy.  .  Ail  coloiji^^.are  dependencies, 
but  only  aoj^e  depei»^«ci^p  axe  ^^^onias.  j  '>A  colony,  pro-> 
perly .speaking,  is  ain^Jceain  which  iiW  ruling'section  of 
the  inhahitants  originally  moigriBiA^d  imm  a  parent  country^ 
which  OQintinues  t^.  con  tool  th^m  iniisit/me.  diefinitj&'''wayc 
The  oitieimj  Btqmm  idea  ofri^ttkiHMi^iiis.^Mentiarto  the 
word  oolopy  m  its  strict  sense*  .<^The 'actual  settiLeiment 
may  have,  taken  plaeje  ]^any ,  yBafs  a0t^ .  ot  it  may  have 
been  a  pixicess  lasting  OTjer  pepiAfirib^t ; .  and  uMally  thei*e 
is  a  ijendencyl  towards  continned^d^tti^inAni  from  the  same 
par^t  oonntry.  .  TJie,  paxw^t  .cow1ffH,.ifi^:.'^xw>wft  to  the 
colonists  of  ^;^.oi^e  a^^a  ^lo^oijly  as ithpir. supreme  head, 
but  as^tl^e  centre ,tp. which;  their  fpjlow  colpnists  in  other 
areas  look.  •  The  terin^  " Mothey;  .Pountry  "  or  ''Old 
Country  "  ^re  frequentlj  .given  tp  j;he  psgcent  state,  indi- 
cating a  ceriiaiii  .filial jb.ond  p;s^tipg,J)Qtwe^n  the  two, 

Otheir  teiaoLS  are  gradually*  coming  itito  use*  The  vari- 
eties of  politioal  di3pe9i49nGe  on  :tlie'*t>arent  cotAitry  are  so 
ixumevous' that  -tile  naino' colony  is  sometimes 
^igniitioris.  resented  as  indicating  <  tod  f  much  snbservience; 
Thu9  the  tcirm  Self*^arvepning  Dominion,  or 
simply,' .  Dominion, , . .  has  >  •  offiondl^  .  replaced  Colony 
as  applying,  toi  Canajda, ,  t  ?^^foii3MHa!Dd,.  South 
Africa^..  AustraUa  and,  liFeF  , .  2!|»al3Ad.  , /  All  thels^ 
have  now  responsible  government. ;  r  Other  \  colonies 
{e.ff.y  Cdylon)  used  to  be  called  OvownfColeoiies,  but-^the 
name  '*  Grown  Colony  '*  is  now  ^offici^liy^  applied  only  to 
ihose^i/olonieB  £n  whioh  ilie  down  tetain^  control  of  the 
legislation.  >'  The  word  Colonyi  itself ^)  in  ik<e  offic^irian^ 
guage  of.  the  English  Colonial  Office,  is'  used  as  the  abbre- 
viation of  the  official  lon^r  d<Mlgfiifirtion'^  '^Colony  not 
possessing  Responsible  go^mment/^'  Btit/ it  miuslt  bifti 
kept)  in  mind  that;  altbdu^  Britbiti  id  <4ih^  clxief ,  she  is 
not  tMe  OTly''cololii8er'(tf;thi&  ^otlij,  itdd  thp.  British 
classificaKbli  is  only  an  official ''"61tesifi/»^i<iTi  a1 
contrtiehca,   '  ^-''-     "  '••  '^     "\  -'^      '  '• 
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Hepetkikmeieg    ao^M;  from  a  vatierty  of    caliBeg.    The 

ealiiesi    luet&od    <^    ik^    acqtdaitioA    of    dependencies 

WM  ijoirqtedty  ^coin{iamed  by  pttfmil  settle- 

M^fiiatn  tff  ^«^t.     Th«   ^^SIofticAii'   cfAoiMtf  wen^    of    thia 

•kjDMiMrt  btii  only  somel»2ttes  ^d«  thet^  j^ttnanent 
Nil  utm-  setttomeaUf^  ;Ilir^thi6'-ii^y  S^b,  by-  conquering' 
■"^^         Mexico  a»d  Pfemj  embatk^  on  her  colonial 

Sometimes  AepeiiMi6i^s  Affe^ ^  acqUtted  as  a  siecotidary 
result  of  conqteatr  A'  '  conntiy  defeated  it  war 
in  one  pBTt  of.  ihfe  worid  inay  cede  an 
tl  etssiovi.  Dutlying'  Appimi^tiQj  as  *  the  ^ce  Of  peace. 
In  fhis  i^rdy  •  slehreral  'def)endencies  have 
changed  hands.  ClAn^da  "i^a^  de^'^d  by  France  to  Britain 
in  this  way  in  176Sk;  aawl  as' a  tefitdt  of  tiie  Spanish- 
AnsericaniWaT'in  1899  (he  Philippine  Islaxidd  were  ceded 
by  Spain  to  the  United  instates.  Several  of  >  the  smaller 
dependencies  of  n  Britain  i  arJEi  >  due  to  the  process 
of  barter  in  peace  treartied.  C'cnqnest  atod  cession 
often  go  ibogeiher.  Mauritius,  conquered  in  1810,  was 
ceded  to  Britain  b/ the  Treaty  of  Paris  k  1814. 
Honp'kong'  was''Oed#d^by  "CSiina  in  1841  r  Ife^^foundland 
by  Francei  iii;J713.        .     .^v., 

Bep^hdericieg' Arev.^miieiiniies  bmiffht,  or  leaded.'  The 
TTniied  States  boiiifhiAloeka:  Wei-'hai-wei  was  cede<l 
.'  by  China  to .  Oreat  firitkin../  /The' reasctas  foi 
if  tlalSwBr  «cqiwfci tion  in  such  ^a  way  are  'Various .  Some- 
'  tinn^^  the  .  riMsan  k '  ;t^  ocmpleM'  naikmal 
developiheat  by.M^nnliyiji^  tftnftoriba  compaot.  Such 
wto  the  can##.  of.  thfi  p^Jrehaae  by  lAici  :1Tttited 
States  of  IiouifdpiB<i,  a^  9  f^emi  ^rorinee*  t^uMtimes 
defence  if^  f^l^fi  pioiiiye.«  -  (^braltar^  HaHa>  Bgypt, 
Aden,  TVei-hai^vei,  ajc^uired  in  dilFerent  WW^»  exist 
for  defence,  or  d[efence  and  commerce.  ^ ,  Ooainaer- 
cial  and  naval  reasons  demand  coaling  stations.       Fre- 


becau^  of  .4^4W»Mi»iiside(rajkipii£^j  isTte^iilla^  «^f  Aace»- 
€ion  in  tiie  Atlaa^iQ  /0*W*  foi&cftxjvipaBkM  ifSkMt^knically 
regarded  as  a  |iiw%-.0f-]iy^,  a^  ,f^^  WPhiU  4i?re(5lily  lindep: 
the  Admiradty.  ^.,  , 

Colonies,.  ii^.Jt?..|^PeF,^^^^^  yri^aj%  irom 

settlement.       T^is;  ^ettl^ni^jif  c^j?  .p^Q^patxpn  may.  taJke 

place  in  yaa^ous  \^^yp.  |'  j^pmB^imes  it  arises 

4.  6*i«i«*       from   di^OTeryj  of  fi  l^nd  ^  .^j^uherio  ^ft|bji«'w|i 

Colonies        *^  ^^  civilised  jcpunt^fp  o^'^fliew^ 

Proper.         discoverer  in  this  case  claims  the  land  for  his 

fiS?tii!!ii2nt  ^^^  -^^'  ^^^  ^^.  ''^gTOiirids  of  priuiity 
1.  Die-  '  of  settlement^  In  'Hhis  -^tjs^j  Portuguese, 
«»«''y-  Dutch  and  EAgflist'  coWiiies^  Were  founded 
in  tie  fifteen'fh  to  "fihe' s^ven-teenth  centuries. 
Frioritjr  of  cl^im  is  still'  rfebogTiised  as  in  the 
new  lands  discoVered  in  th'^." 'Ai'ctic  ^nd  Antarc- 
tic regions,  though,  of  *  coiirsei ' '  inese  aare  unfit  for 
settlement.  Priority  of  claim  may  se'ttle'the  fact  of  the 
country  to  which  the  neWly  dftboyered  latid  \^  said  to 
*  belongi,'  but  \^  does  not  constitute'  a  bblony.  Colonisa- 
tion, as  we  tave  seen/ implies  'setti'einent.  India  was 
'  discovered/  T)Ul!  it  ditt  'not  befeoine  a^' colony.  To  be  a 
colony,  tto  lalid  dis^cbi^ered-tftist^be  in  khj  inferior  stiite 
of  .civilisatibli,  and'  mtfst  tidt'  b^  permtoe^tly  occupied. 
If  ^the  laiia  is"se:Klea,''a*nd*'a  f  A9r- m^a^ure*  of  civilisation 
exists,'  Qit^r^'  nia'^'  be'''con(jtlesf^bttt'  not  colonisation. 
Colohisafion  inpg{)liessetflemeiitdh'l^n.d  Where  the  exisi- 
in^  p^tnlatfbn  is  iA'ja  fiide  state',"  ^bel'€>  "the  land  is  un- 
settled aiid  nncultiVated^  Wh^re/'in  ^hoH,  there  is  an 
opporttiiillry  for  the  population  bt  a?  itinfre  organised  people 
to  develop  the  resources  of  a  cbuntiy'  inhabited  by  a  less 
organised  j)eopl0.  '' Thetis  .*the  B!FitiA^«olonised  America, 
Australia  and  New  Zealand.  In  these  ^countries,  as  a 
result  of  the  colonisfrtien,'  phraibticJally  new  peoplesf' have 
Igrown  np^^n  Ganadia  fhe 'Cbtnhdians/in  Australia  the 
Australians,  and  so  on .      In  tUe  TTrited  Sfaites,  the  'War 
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of  Indepeudeit^^e  tieMiiiMted  the  ^colonial  relationslup 
with  Britaiii;  Imt  **ten  to^diay  large'  numbers  of  British 
subjects  elnii^ratfe  to  thef^TJnited  States  -td  profit  by  the 
larger  chetotj^iii'iiPe  whkh  such  a  relatively  undevelop- 
ed country  givee. 

Besides  adrenlliirets  ind  discoverers,  inifiidionary  enter- 
prise has  been  a  valiiabre  factoi^  in  discovering  and  open- 
r  Miatitic-  ^^?  ^fi  P^T  co;ditries.  II  was  missionary  enter- 
arv  Enttr-  prise  tnat  first  led  the  Portuguese  to  become 
urist.  discoverers  aiid  colonisers. 


;      "I"        .1    I       > 


The  chief  fmp^t\i8.to  coloni^e^tdon     is    economic^  and 
foremost   among   tl]^^.  .reasons    of   colonisation  must   be 

s.  Political  P^^^®^ .  ^^P  economic.  This  implies  several 
and  EMfi-  things^.,,  Fir^t  it  implie;^  that  the  home  coun- 
CauMt.  try  is  highly,  developed,  that  competition  is 
keen,  an4.  tha,t  conditipns  of  life  are  becoming 
more  difficult.  , . PplitiQiE|^l  reasons  .co-operate  frequently 
with  the  economic.  Tl^e  ^  first  e;xodus  from  England  to 
America,  Jpr  ezamj)!^;^  was  due  to  religio-political 
causes.  Before  the.  Great  War  many  from  the-  oppressed 
nationalities  of  Europe  used  to  go  to  America.  Ttese 
economic  or  pojiticq-eci^npmic  forces,  arising  from  great 
density  .  of  population  and  ever-growing,  competition, 
incite  people  to  emigrate  to  lands  where  thc^  chances  are 
greater  and  th,e  conditions  of  life  more  top^fiaL  Life 
in  these  new  circumstances  often  leads  to  ilie  greatest 
hardship  in  the  openiiig  stages,  and  only  tlie  hardy, 
both  in  body  anfi-.jBhar^cter,  succeed.  Where  capital  is 
available  for  the  start. often  oonditipns  afe.' easier,  but 
the  most  essential .  capital  for  the  settler  or  colonist  i> 
,  vigour  of  mind  and,  bo^y,.  i , 

An  economic  reafiloni!o£  anoiher  kind  i9  the  discovery 
of  precious  metak. .  The  various  *' rushes  ".—r-Klondyke 
(in  North- West  America),  the  Australian  gold  fields,  the 
South  African  diamond  fields- — all  these  led.  to  settle 
ment^    though    many    who    took  part  in  the  '*  rushes " 


made  mon^  quickly  alid  n^ftirned  to    theil*   own'   land 
again.  '•  •'       •  •»  ■    • 

Then,  again^  th^re  is  the  impetuisf  that  Arises  from  thi» 
desire  of  traders  to  open  new  areas  of  activity.  Compet- 
ition at  home  may  be  so.' keen  as:  to  make-  returns  om 
capital  small.  Goods  ai^e  thel-ef ore  'pushed'  in  new 
areas,  and  thB  expafnsion  of  capital  in  this  way  leads  to 
the  influx  of  people  to  use  the  capital  or  develop  it.    * 

For  successful  colonisation  the  mother, country*  must 
give  protection  to  the  colonists.     The  rude  tribes  of  the 
new  country-  may  be  troublesome,   for  example,   or  ike- 
envious  eyes  of  otber  naitdons  may  endanger  the  new  gains. 
Thus  military  and  naval  vigilance  is  necessary,  both  for 
personal  security  to  the  colonists  and  for  security  to  their 
trade.       Successful  colonisation  needs  also  adaptability, 
both  physical  and  mental.       Physical  adaptability  is  re- 
quired for  new  eliniate  and  conditions,  and  mental  adapt- 
ability for  the  types  and  manners  of  people  to  be  met  in 
new  coumtries      This  has     be^n  the  secret     I^gely  of 
British  success.      The  adaptability  has  meant  not  only 
the  import  of  capital  and  labour  to  new     countries,  but 
the  establishing  among  natives  of  a  new  type  of  civilisa- 
tion, local  customs  and  usages  always  being  respected. 

2.     StTRVEY  OF  Colonial  Policy. 

The  first  historical  attempts  at  colonisation  were  by 
the  Phoenicians.  The  Phoenicians  were  a  hardy- 
maritime  people  who  founded  many  commercial 
Coioril0sf"  stations  on  the  shores  of  the  Mediterraneain 
sea^  Thesei  stations,  however,  were  more  than^ 
mere!  trading'  ports.  In  some  places,  notably  Carthage, 
they  formed  permanent  agricultural  settlements,  but 
of  more  importance  was  the  spread  of  Eastern  civilis- 
ation imder  the  Phoenician  auspices  among  the  '  rude- 
peoples  of  the  West.  The  Phoenicians,  too,  achieved' 
their  expansion  in  a  peaceable  way. 


4.4*  T<^i>n:\c4Jj  jacupprq^^ 

^^Gpreefc  colpm»tioB -stwted.  8^bp^t  1,000  3-.0f.j  "^^^  » 
large  number  of  the  inliatitants  of  the  reloponesu^,  left 
Greece  after  tlwi  Pojia^  iavaaiow.  Latier  in- 
^^^'  various  mi  mtemo}.  »tpie  l^  to  further  emi- 
gratiou-  The.,  (3j»^  pojpnies,  hjQweyer,..  uv^ere  quite 
^different  from  our  wodfiW  colonief,  i^solp.up^  a^  the 
colonies,  or  cities,  did  not  ^kuciwledg^  l^y  \  supe- 
rior govfirjjiiuent.  These.,, so-called  .  cploniiU  cities,  of 
Qif;^§ce  .were  almost  Jiter^l  copies,  of  Athexis  and 
•Sparta.  Th ey  had  the  ,  ^ame. ,  type,  oi  gov.em- 
gpjijent,  ttie  .same  religwji  wd  .custoi^s^  '*1^  same 
:attitude  towards  outsiders,  ox  ^*  barbarians/'  Though 
^owning  no  political  allegiance  to  ^noHkev  st^te  these 
•cplanies  by  religion^  langu^agie,  qustoms  and  traditions 
were  united  to  Greece.  But,  in  no  pa^e,  ev^n  though 
Atheni^  received  tribute  from  some  of  Jb,er  colonies  for 
naval  aid,  did  these  ^lonies  l^ecome  subc^rdinate  to  the 
parent  ^ity.'  I^eagues  wer©  niade  wit^  oih^  colonies  or 
the,piot(;xer  city  for  mutual  defence,  |but  tha^e  leagues 
did  not  involve  any  sacrifice  of  sovereignty. 
.  The  Romans  were  conquerors,  but  conquest  often  led 
to  colonisation.  The  Itoman  Impierial  theory  of  govern- 
ment was  to  give  the  conquered ,  provinces  as 
^oman.  much  home  rule  as  was  consistettit  with  the 
supremacy  of  Rome.  Ro;oaan  ojB5ci$tls  were  spread  all 
over  the  world,  and  in  mamy  cases  settled  in  the  land 
where  ihey  administered  the  laws.  Wherever  the  Romans 
^ent  they  tooik.  wiib'them  fheir  eivilisadon,  and  their 
chief ,  contribution  to  tib^^  iRorld  was  not  the  settlement 
of  individuals  in  any  definite  areas,  but  the  spread  of 
IV^egtc^m .civilisation.  The  wrd.  V  colony  ^  (Latin,  colonia) 
liad  a  peculiar  meanings  among  the  Riomansi;  It  meant 
a  siettlement  of  soldiet$i  oii  a  definite  area  similar 
to  the  proposed  settlement  of  soldiers,  affter  the 
Great  War,  in  Canada  and  Australia.  Aftei*  long  and 
meritorious  services,  these  soldiers  wfere  rewarded  by 
the  Roman  govemm^ntr  wItJi  grants  of  land  where  thev 


POLITICAL   SCIENCE.  449 

and    tEeir    faimilies    settled.       The    modem    state    of 
Eoumania  is  descended  from  a  '  colony  '  of  this  kind. 

In  the  middle  ages   there  was  no  real  colonisation^ 
though  with  the  numberless  wars  waged  there  was  much 
acquisition  of  dependencies.     Modern  colonisa^ 
Mtdern  Di«-  tion  really   begins   with   the  discovery   of   the 
sea-routes,   sea-routes    to    the   East   Indieis    and   America. 
In  this  the  Spanish  and  Portuguese  were  the 
leaders.     The  discovery  of  thiese  routes  was  due  partly  to 
adventurous  seameai,   partly  to  the  desire  to  propagate 
Christianity,  and  partly  to  commercial  ambition.       The 
Portuguese  gradually  worked  their  way  to  the  Cape  of 
Good  Hope,  India,  the  East  Indies,  China  and  Japan,  and 
started  trading  centres  at  various  ports.  They  also  founded 
plantations  in  Brazil.     The    Si)aniards,     after    the    dis- 
covery of  America,  directed  their  attention  to  the  West 
Indies,  Mexico  and  Central  America.    In  1493,  the  Pope, 
Alexander  VI.,  divided  the  pagan  world  between  Spain 
and  Portugal.       Spain    was    given    the    New    World, 
Portugal  the   Old.        Later,   by  treaty,   the  Portuguese 
obtained  Brazil  and  Labrador  in  the  New  World.     The 
Spaniards  vigorously  followed  up  the  papal    grant    by 
armed  force,  so  that  at  the  end  of  the  sixteenth  centurj^ 
the  New  World,  from  South  America  to  Mexico,  was  in 
Spanish  hands. 

Great  as  wa«  the  extent  of  the  Spanish  colonies  in  the 
seventeenth  and  eighteenth  centuries,  her  policy  towards 

them  resulted  in  complete  alienation,  and  when 
Spanish  Spain  was  occupied  with  the  Napoleonic  wars, 
poAoy;         the  colonies  seized  the  opportunity  to  declare 

their  indepemdence-  Spaaiish  colonial  policy 
2nay  be  summed  up  in  one  word — centralisation.  The 
colonies  were  ruled  from  Madrid.  The  colonial  laws 
were  made  there  and  the  officials  appointed  there.  Trade, 
commerce,  religion,  and  laws  regarding  the  treatment  of 
natives  all  were  bentred  in  the  home  government.  The 
trade    in    especial    was   regnlated    in    the    interest    of 

b1 
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Spaniards.  ihe  colonies  were  allowed  to  trade  witli 
Spain  only.  This  policy  had  an  evil  effect  both  on  the 
colonies  and  on  Spain.  It  alienated  the  sympathies  of  the 
former,  and,  by  bringing'  great  wealth  into  Spain,  led 
to  luxury,  profligacy  and  corruption  among  the  higher 
classes'.  The  liberal  priDciples  adopted  by  Britain  after 
the  American  War  of  Independence  were  recognised  in  the 
eighteenth  century  by  Spain,  but  by  that  date  the  ener- 
gies of  the  country  had  been  totally  sapped.  The  exist- 
ence of  hugei  vested  interests  in  the  old  system  prevented 
the  new  system  fromi  aippealing  to  them.  The  more  virile 
peoples  of  Fitance  and  Britain  outstripfped,'  Spain  not 
only  in  their  means  of  communJcation  but  also  in  their 
adaptability,  and  when  Spain  was  fighting  against  France 
and  Britain  in  the  Napoleonic  wars,  the  colonies  slipped 
from  her  grasp. 

During  the  period  of  Spain's  prosperity  three  other 
European  countries  had  entered  the  arena  of  colonial 
Freneh  enterprise,  namely,  Holland,  France  aind 
Dutoh, '  England.  These  were  all  maritime  peoples^ 
Enghtiu  whose  more  adventurous  spirits  had  discovered 
new  sea-routes  and  countries.  During  Elizabethan  times 
England  was  particularly  prolific  in  daring,  seamen. 
These  received  considerable  encouralgement  from  govern- 
ment, not  only  for  the  discovery  of  new  lands  but  for 
harrassing  the  French  and  Spaniards.  Thei  main  period 
of  Dutch  ajnd  English  colonisation  belongs  to  the 
succeeding  century — ike  seventeenth.  In  Holland, 
the  Dutch  East  Indiai  Company,  which  received  its 
♦charier  in  1602,  had  the  monopoly  of  trade  in  the  East 
Indies.  The  only  impetus  to  Dutch  colonisation  was 
trade,  but  this  company,  after  an  existence  of  nearly 
two  centuries,  durincr  which  it  made  vast  fortunes  for 
its  members,  declined  because  of  corruption  and  trouble 
with  the  natives  of  the  countries  in  which  it  tt^ded.  The 
Company  was  dissolved  in  1789,  and  the  Dutch  depend- 
encies were  taken  over  by  the  Crown.  At  th©  present  time 
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Uollaiid,  tlxougL.  one  of  the  small  European  states,  hsis 
dependencies  with  a  population  seven  times  greater  than 
that  of  the  motherland. .  The  proportion  of  Dutchmen 
in  these  dependencies 'is  very  small. 

The  scene  of  the  first  colonial  efforts  of  both  France 
and  England  was  North  America.     In  1603,  the  French 

settled  on  the  St.  Lawrence.  /  The  British  soon 
arS***  followed.  In  1606  the  Virginia  Company  wa<i 
Eiifffand  given  a  charter  for  trading  in  the  south  ol  the 
'XmeriSu     present    United    States,     and     in     1620    the 

Pilgrim  Fathers  landed  in  New  England. 
From  that  time  settlers  from  both  France  and 
England  went  over  to  America  in  ever-itacreasing 
numbers.  Ati  first  the  home  government  in  England 
paid  little  attention  to  the  colonists.  Chartem 
were  given  to  trading  companies  for  their  internal 
management,  but  beyond  the  granting  of  charters  the 
government  of  England  did  not  concern  itself  with 
colonial  affairs.  France  in  the  meantime  took  up  the 
subject  of  colonisation  systematically  and  made  plans 
for  a  vast  New  France.  The  French  thought  that  the 
small  English  settlements  on  the  seaboard  could  be  cir- 
cumvented by  settlements  on  the  two  big  rivers,  the 
St.  Lawrence  and  the  Mississippi.  In  marked  contrast 
to  the  indifference  of  the  English  government  to  their 
<?oloni8ts,  the  French  government  helped  colonists  with 
capital  and  ships.  The  English  colonists  themselves, 
however,  made  up  in  perseverence  and  strength  of 
charactei'  what  they  lacked  in  official  support,  and  before 
half  a  century  had  elapsed  they  forced  themselves  on 
the  noSce  of  England  in  more  ways  than  one. 

The  growing  wealth  of  the  colonists  led  the  govern- 
ment to  adopt  a  policy  very  similar  to  that  of  Spain. 
Both    France    and    England    saw    an    opportunity    of 
enriching'  exchequers  that  repeated  wars  had  impover- 
ished  by  making  the    colonies   pay.      During  the  reign 
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of  Charles  II.  the  well-known  Navigation  Acts 
were  passed,  all  of  which  were  aimed  at  utilis- 
ing colonial  oommerce  for  English  purposes.  Foreign 
ships  were  forbidden  to  trade  with  English  colo- 
nieei;  foreign  produce  was  to  be  sent  only  to 
England  or  English  possessions;  aliens  w6re  not  per* 
mitted  to  trade  in  English  colonies.  Only  English- 
built  ships  were  to  trade  with  the  colonies,  and  foreign 
goods  could  not  proceed  to .  the  colonies  without  first 
being  landed  in  England.  Goods  going  from  colony  to 
colony  were  to  have  the  same  customs  duty  as  if  they 
were  landed  in  England.  These  Acts,  stretching  over 
the  period  1610  to  1672,  were  obviously  burdensome  to 
the  colonies.  The  colonists,  however,  by  securing  con- 
cessions on  certain  goods  and  by  evading  the  laws,  con- 
tinued to  prosper.  Burdensome  a43  the  Acts  were,  they 
certainly  heljjed  to  develop  the  merchant  navy  of  Eng- 
land and  the  colonies.  Other  stringent  regulations  fol- 
lowed, all  of  which  aimed  at  making  the  colonies  com- 
pletely dependent  on  the  home  country.  Similar  rigor- 
ous restrictions  were  made  on  manufactures.  The 
growth  of  manufactures,  it  was  considered,  would  , 
gradually  mate  the  colonies  independent. 

Selfish  legislation  of  this  kind  gradually  led  to  the 
alienation  of  the  colonies  from  the  mother  country.  The 
j^^  climax  was  reached  in  the  American  Wai*   of 

American  Independence.  England,  whose  treasury  had 
independ-  been  impoverished  by  many  wars,  held  that  +lie 
•^••'  colonies    should    contribute    regularly    to    the 

government  for  purposes  of  defence.  The  colonists  held 
that  there  could  be  no  taxation  without  representation. 
The  colonists,  indeed,  did  contribute,  though  irregularly, 
in  men  and  money  to  various  expeditions,  but  their  man- 
power was  more  necessary  for  guarding  their  own  posses- 
sions  from  the  inix)ad8  of  the  Indians.  Neither  party 
would  accept  compromise:    indeed  -compromise  was   not 
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seriously,  suggested.  War  resulted,  in  which,  the  colonists 
defeated  the  naother  country,  which  even  in  war  did 
not  realise  the  greatness  of  the  issues.  The  struggle 
ended  by  the  colonies  declaring  their  independence. 

This  war,  the  red-letter  event  of  British  colonial  policy, 
led  to  more  stringent  regulation  of  the  other  colonies.    The 
Result         ministers  of  the  day  thought    that    not    their 
of  th«         short-siglitedness  but  their  laxity  had  caused 
the  colonial  disaster.     Certain  colonies  which 
already      had    partial     self-government     (Nova    Scotia, 
Jamaica,    the    Barbados    and    Bermudai)    continued    as 
"before.     Canada,  though  it  had  certain  powers  of  elec- 
tion in  each  of    two    provinces,    was   placed    under    an 
^executive  council,   with  a  governor     nominated  by  the 
Home  executive.     New  acquisitions,  such  as   Trinidad, 
were  placed  directly  under  the  Home  executive.       Cape 
Colony,  which  came  under  British  control  in  1815,   re- 
mained  for  twenty  years  under  military    control,    and 
Australia,  as  a  jienal  settlement,  was  directly  controlled 
T>y  the  Crown.     It  must  be  remembered  of  course,  thait, 
at  the  period  of  which  we  speak,  the  number  of  colonists 
outsicle  the  Eastern  parts  of  North  America  was  very 
small. 

The  growth  of  numbers  ia  the  colonies  led  to  the 
spread  of  the  idea  of  independence  or  responsible  gov- 
New  emment.    The  doctrines  of  the  economists  were 

ment!?'''  leading  to  new  ideas  of  trade,  in  which  freedom 
Durham  ^^^  ^  *^  ^®  more  pfrofitable  than  restriction. 
Report.  These  new  ideas  were  brought  to  the  notice  of 
government  in  a  practical  way  hy  Lord  PurEam  in  his 
historic  report,  in  1889.  Lord  Durham  was  sent  to  report 
on  the  position  of  affairs  in  Canada,  after  a  serious  in- 
surrection, and  in  his  report  he  strongly  advocated  res- 
ponsible government  as  the  only  way  to  savp  both  colonies 
and  mother  country  from  another  catastrophe  like  the 
American   Revolution. 
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Lord  Durham's  Report  of  1839  marked  the  beginning' 

of  a  new  era  in  the  colonial  policy  of  Great  Britain.    It 

led     to    the  grant    oi*    self-government    in   the 

Of  the        widest  sense  to  the  larger  colonies,  and  it  sowed 

Report.        j^^Q    seeds  of   federation.       It   accorded    with 

the  more  liberal  ideas  in  both  economic  and  political 
matters  then  coming  into  currency,  and  before  many 
years  were  over,  responsible  government  was  introduced 
in  Canada  (in  1840),  New  Zealand  (1852),  Gape  Colony 
(1853),  and,  from  1854  to  1859,  in  the  various  states 
which  now  constitute  the  Commonwealth  of  Australia. 
The  main  principles  were  the  same  in  each — an  act  of 
the  British  Parliament  which  formed  the  constitution  of 
the  area  concerned,  a  government  on  the  model  of  the 
English  parliamentary  form  of  government,  and  prac- 
tically complete  freedom  in  internal  matters.  The  two 
chief  difficulties  then,  as  now,  were  tariff  and  defence. 
The  prevalent  free  trade  ideas  current  in  the  later  nine- 
teenth century  were  considered  strong  enough  to 
guarantee  a  free-trade  Empire.  The  problem  of  defence 
was  left  largely  to  solve  iteelf .  The  main  political  idea 
current  was  that  each  colony  ^as  destined  to  be  an  in- 
dependent state.  How  far  the  modern  attitude  differs 
will  be  seen  in  the  section  on  Imperial  Federation. 

3.     Classificatioic  and  Government  of  the  British 

Dominions. 

The  British  Dominions  may  be  classified  according  to 
the  type  of  government  prevailing  in  each  or  according^ 
Basis  of      ^   ^®   authority  in   the   British  Government 
ciassifio*      which   regulates  theim.     Mlany  of  the  British 
•*'®"'  possessions  cannot  be  cla&sified  with  any  cer- 

tainty on  the  basis  of  their  form  of  government.  Partic- 
tdaiily  in  the  larger  dominions  the  form  of  government 
tends  to  change  from  time  to  time  as  the  people  of  the 
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territory  axe  educated'  and  are  able  to  take  part  in  gov- 
erning tkeir  own.  country.  The  most  complete  dominions 
from  that  point  of  view  of  government  are'  the  Self- 
governing  Dominions,  such  as  Australia  and  Canada. 
The  other  dependencies  are  all  moving  towards  self- 
government  8o  that  their  classi^cations  at  any  particular 
period  in  history  may  not  be  suitable  for  them 
a  generation  hence.  At  the  other  extreme  are  a  number 
of  possessions  of  the  British  Crown  which  are  occupied 
for  military  or  naval  purposes.  These  x>osse88ion8  must 
continue  to  be  governed  according  to  the  purposes  which 
they;  serve.  Thef  question  of  full  self-govecmment  in 
them  is  subservient  to  their  utility  as  military  or  navaJ 
stations. 

Adopting  the  two-fold  basis  of  the  form  of  government 
ciattifio-  and  the  authority  which  regulates  the  gov- 
ation.  ernment  in  the  British  executive,  the  dominions! 

may  be  classified  thus: 

(!•)  The  Self-governing  Dominions  or,  simply,  the 
Dominions.       These  are:    (a)  the  Dominion  of  Canada, 

Govarniiw  ^^^  *^®  Commonwealth  of  Australia,  (c)  New 
Dominions.  Zealand,  (^  I^ewfoundl^and,  and  (e)  the  Union 
of  South  Africa. 

(II.)  Colonies  which-  do  not  possess*  responsible  gov- 
ernment,  or,   simply,  in  the    official    language   of    the 

II,  Colonial  Office,  Colonies.  According  to  the 
Doionlot.  most  recent  definition,  given  in  the  House  of 
Commons  in  May,  1520,  these  Colonies  include  all 
dependencies  which  do  not  possess  responsible  govern- 
ment, whether  or  not  they  possess  an  elective  legisla- 
ture. This  class  does  not  include  Protectorates  or  Pro- 
tected States. 

(III.)  Crown  Colonies  form  a  sub-division  of  Colonies. 

III.  Crown  The  distinguishing  feature  of  Crown  Colonies 
Doionlot.  is  that  the  Crown  retains  control  of  legisla- 
tion. 
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(IV.)  Protectorates  and  Protected  States.  Many  of 
these  were  originally  under  the  Foreign  Office  and  later 
were  transferred  to  the  Colonial  office,  e.^r., 
IV,  protM-  the  JSast  African  Protectorate,  Zanzibar,  and 
toratet.  Somaliland.  The  P!rotectorate  of  ^Uganda  was 
taken  over  frc^  the  British.  East  African 
Company. 

The    three    classes — Colonies,    Crown    Colonies,     and 
Protectorates    or    Protected     States — may    be     classifi- 
ed   also     according    to    tte     development    of 
atf^'by       their     legislative      bodies     thus: — (a)   Tern* 
Develop-       tories      which     possess      an      elected      House 
Lesie-  ^     ,  of  Assembly  or  rejnresentative  assembly  and  a 
fature.         nominated  Legislative  Council  or  upper  house. 
The   tyx>es    of    these   are   the  Bahamas,    Barbados    and 
Bermuda,     (h)  Territories  which  x>osses8  a  partly  elected 
Legislative  Council  in  which  sometimes  there  is  an  official 
and   sometimes   a  non-official  majority.     This  class   in- 
cludes Ceylon,  British.  Guiana,  Cyprus,  Fiji,  Jamaica., 
the    Leeward  Islands,    the   East    African  Protectorate, 
Malta  and  Mauritius,    (c)  Territories,  both  colonies  and 
protectorates,  which  possess  a  legislative  council  which  is 
purely  nominate^  by  the  Crown.     This  class   includes 
British   Honduras,    British  East  Africa.,   the  Falkland 
Islands,  Gambia,  the  Gold  Coast,  Grenada,  Hongkong, 
the  Nyaaaland  Protectorate,  St.  Lucia,  St.  Vincent,  the 
Seychelles,      Sierra      Leone,     Southern     Nigeria,     the 
Straits    Settlements,    the    Windward    Islands,    Trinidad 
and  Tobago,     (d)  Territories,  both  colonies  and  protec- 
torates,  which  have  no  legislative  council.        This   in- 
cludes Ashanti,  Basutoland,  the   Bechuanajand    Protec- 
torate, Gibraltar,  Northern  Nigeria,  the  Northern  Terri- 
tories of  the  Gold  Coast,  Somaliland,  Swaziland,  Uganda, 
St.    Helena,    Wei-hai-wei    and    various    islands   in    the 
Western  Pacific. 
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(V.)  Territories  controlled  indirectly  by  the  Secretary 

of  State  for  the  Colonies.    Some  of  these  are  practically 

independent;     otiiiers     are     administered     by 

«rio?m-*"    fihartered     companies.     This      class     includes 

c^ntroifod    ^^^^^^     North-Eastem      and      Nottt-Westem 

by  tho        Rhodesia,  North  Borneo  and  Sarawak.       The 

Secretary,     ^o^^^  of  government  varies  similarly  to     that 
sketched  in  the  previous  paragraph. 

(VI.)     Vaiious     territories     administered     by     other 
authorities  than  the  Secretaory  of  State  for  the  Colonies. 
This  class  includes  (1)  Egypt,  which  is  under  the 
Foreign  Office,  and  which  is     to     be     grant- 
ed  independence;     (2)   Ascension     Island:     technically 
it  IS  regarded  as  a  man-of-war  and  is  governed  directly 
by  the  Admiralty;  (3)  the  Channel  Islands,   which  are 
under  the  Home  Office ;  (4)  besides  these,  there  is  a  large 
number  of  sjmall  islands  and  rocks  in  the  various  parts 
of  the  world  which  technically  come  under  the  British' 
Crown.     Some  of  them  are  uninhabited.     Others  are  in- 
habit€Jd  only  at  certain  periods  of  the  year,  as  by  whale- 
fishers.    Others  are  used  as  light-house  posts.    Still  others 
are  leased  by  individuals  or  companies  from  the  govern- 
ment for  the  collection  of  guano  or  copra,  or  for  cocoanut 
growing.    One,  Tristan-da-Cunha,  in  iihe  South  Atlantio 
is  nominally  British   but  its  govetrnment  is  carried  on 
by  the  inhabitants  themselves  under  the  oldest  member.- 
It  has  a  permanent  populaition  of   about  one   hundred 
and  is  rarely  visited  by  any  one  from  the  outside  world. 

India  ie  distinct.    It  is  controlled  by    the    Secretary 

of  State  for  India,  but  it  is  not    a  colony,  and  is  on  a 

different  plame  from   the   other   dependencies. 

India.      '^   j^  ^  ^^  Empire,  and    has     given    the     title 

Emperor  to  the  King.    India  may  therefore  be  placed  in 
a  class  by  itself. 
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in  several  of  the  instances  given  in  the  above  classi- 
fication the  form  of  government  at  prese-nt  is  about  to 
Changes  in  ^  changed.  In  Kalta  a  type  of  responsible 
Form  off  government  is  about  to  be  instituted,  with 
mentr*"      certain  reservations  which  guarantee  the  naval 

and  commercial  qualities  of  the  island.  In 
Ceylon  a  type  of  half-responsible  government  similar  to 
that  adopted  in  India,  is  under  consideration. 

The  Self-governing  Dominions,  as  the  name  implies, 
conduct  their  own  business  of  government.     They  have 

all  adopted  the  typei  of  cabinet  government 
The  Self,  prevailing  in  the  United  Kingdom.  Some  of 
Dominions,  them,  Australia:,  Canada  and  South  Africa,  are 

federal  unions,  and  the  **  staftes  "  or  provinces 
of  these  unions  have  the  cabinet  type  of  government  as 
well  as  the  unions  themselves.  Each  has  adopted  a  bi- 
cameral legislature,  and  in  every  case  financial  legisla- 
tion is  controlled  by  the  popular  or  lower  house.  The 
number  of  ministers  in  the  cabinet  of  these  Dominions 
vaaries  from  time  to  time.  Generally  there  are  about 
ten  ministersi,  although  the  number  is  smaller  in  ,the 
provinces  of  the  federal  governments.  In  Canada  at  the 
present  moment  the  Cabinet,  or,  as  it  is  also  called,  the 
King's  Privy  Council,  includes  twenty  members.  In 
these  Dominions  the  function  of  the  Crown  in  England 
is  performed  by  the  Governor  or  the  Governor-General  as 
the  case  may  be;  in  the  provinces  the  functions  are  car- 
ried out  by  the  state  Governors,  who,  as  in  Australia, 
are  appoiiited  by  the  Crown,  or,  as  in  the  case  of  the 
Lieutenant-Governors  of  the  provinces  of  Canada,  by  the 
Governor-General. 

The  constitutions  of  all  these  countries  are  really  acta 
passed  by  the  Imperial  Parliament    and    they   can    be 
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altered  only  by  the  Imperial  Parliament,  except  where 
powers  are  specifically  conferred  f<)r  the  pur- 
foaTurM  in  P^^®®  o^  ^^®  Dominion  legislatures  themselves. 
tjl«"»'  Con-  Certain  features  are  common  to  all  these  Self^ 
governing  Dominions  in  their  relation  to  the 
United  Kingdom:  — 

(i)   The  Crown   appoints  the  Governor    or  Grovemor- 
General,  as  the  case  may  be.    In  Canada  and  the  TTnion 
of   South  Africa  the  Crown  does  not  appoint  the  heads 
of  the  *'  states  "  or  provinces. 

(ii)  The  Secretary  of  State  for  the  Colonies  controls  no 
officials  within  tlie  Self-governing  Dominions  except 
the  Governor  or  Governor-General-  In  othel*  words  the 
Secretary  of  State  for  the  Colonies  never  interferes  in 
the  internal  administration  of  the  Self-governing 
Dominions. 

(iii)  The  Legislative  powers  of  the  Self-governing 
Dominions  are  ^verned  by  Acts  of  the  Imperial  or  British 
Parliament.  These  Acts  lay  down  the  limits  within 
which  the  legislatures  may  act,  and  within  these  limits 
the  legislatures  are  all  powerful.  The  chief  limits  laid 
floTm  are  that  the  Acts  passed  by  the  Dominion  parlia^ 
ments,^hall  apply  only  to  their  own  territories  and  that 
these  Acts  must  not  conflict  with  the  laws  of  England 
which  are  intended  to  affect  the  Dominions.  Theoretic- 
ally, of  course,  the  British  Kinig-in-Parliament  is  legislat- 
ive sovereign  for  all  the  British  possessions,  and'  as 
such  has  power  to  legislate  in  matters  great  or  small 
affecting  the  Dominions.     This  power  is  never  used. 

(iv)  AH  laws  passed  by  the  legislatures  of  the  Self- 
governing  Dominions  are' subject  to  the  same  procedure 
as  laws  passing  through  the  Imperial  Parliament.  They 
pass  through  both  houses  and  must  be  signed  by  the 
Governor  as  the  representative  of  the  King. 

(v)  Thei  governor  is  empowered  by  the  constitutions  of 
these  Dominions  to  give  his  consent  at  once  to  a  law 
passed  by  the  legislature:  or  he  may  refuse  to  give  hii^ 
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consent;  qr  he  may  reserve  tKe  bill  for  the  decision  ol 
the  Colonial  Secretary. 

(vi)  Certain  types  of  bills  must  always  be  reserved  for 
the  decision  of  the  Crown  aad  the  Colonial  Secretary.  The 
Governor  cannot  give  his  assent  to  these  bills  without 
first  consulting  the  Secretary  of  State  for  the  Colonies. 
The  subjects  included  in  this  class  of  legislation  are 
divorce,  currency,  the  imposition  of  differential  duties^ 
laws  affecting  imperial  trealties,  laws  affecting  the  forces 
of  the  Crown,  laws  placing  on  non-European  persons 
disabilities  which  are  not  placed  on  European 
subjects,  laws  making  grants  either  of  land,  money  or 
anything  else  to  the  GoYemor,  certain  laws  affecting 
shipping  and  laws  which  contain  matter  to  which  sanc- 
tion has,  already  been  refused  by  the  Crown.      , 

(vii)  The  Crown  through  the  Secretary  of  State  for 
Colonies  can  also  disallow  legislation.  This  power  must 
be  exercised  within  on©  or  two  years  after  the  law  has 
reached  the  Colonial  Office,  even  if  the  Governor  has 
assented  to  it. 

(viii)  An  appeal  lies  from  the  colonial  courts  to  the 
King-in-Council,  i.e.,  the  Privy  Council. 

In    regard    to    the    Colonies    a    laige    number    of 
restrictions   and   reservations  havei  been  laid ,  down  by 
thie      Imi>erial     Government.        TJsually   the 
coionin.       Executive  Councils  of  those  colonies  consist  of 
the  principal  officers  of  government,  sometimes 
with,   and  sometimes  without  a  non-official  member  or 
members.     The  members  of  the  Executive  Councils  are 
the  holders  of  posts  definitely  specified  in  instructions  to 
the  Governor,  or  persons  appointed  by  Toyasl  warrant  or 
by  instruction)  from  the  Crown  issued  throu^ifh  the  Sec- 
retary of  State.     The  Governor  is  usually  empowered  to 
maike  provisional  appointments  in  the  case  of  vacancies. 
The  members  of  the  Executive  Council  can  be  dismissed 
by  the  Crown  alone,  although  they  may  be  temporarily 
suspended  by  the  Governor. 
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The  Executive  Council,  according  to  the  Colonial 
Regulations  assists  the  Governor  with  its  advice.  The 
Governor  is  required  to  consult  the  Council  on  all  im^ 
portant  matters  except  in  cases  of  urgency  (when  he 
takes  measures  by  himself  and  informs  the  Council), 
and  in  cades  where  the  Governor  considers  it  might  be 
prejudicial  to  the  public  service  to  consult  the  Council. 
The  Governor  may  act  in  opposition  to  the  advice  of  the 
Council,  unless  he  is  definitely  instructed  to  accept  the 
majority  vote  of  the  Council.  In  the  case  of  disagree- 
Dient  he  must  report  his  reasons  to  the  Secretary  of  State 
a>s  soon  as  he  can. 

4.     Imperial  Federatiok. 

« 

The  Great  War  has  brought  into  more  prominence  than 
ever  the  necessity  of  some  kind  of  organisa/tion  to  secure 
the  unity  of  the  British  Empire.  The  fact  of 
The  n®®**  imperial  unity  was  proved  iia.  no  uncertain  way 
iai  Unity,  by  the  Great  War,  when  the  dependencies^ 
spontaneously  rallied  round  the  mother-coun- 
try, contributing  their  full  proportion  of  men  and  money 
to  the  common  cause.  The  suddenness  of  the  onset  by\ 
the  Central  Powers,  the  ideals  which  thev  attacked,  and 
their  methods  of  fighting,  all  helped  to  direct  the  efforts 
of  the  Empire  into  the  common  channel.  Each  of  the 
units  of  the  Empire  seemed  to  vie  with  the  other  in  its 
whole-hearted  attempt  to  win  the  war.  As  the  war  pro- 
gressed, statesmen  began  to  consider  how  the  future 
Empire  was  to  be  organised.  The  need,  as  well  ais  the 
fact  of  unity  was  evident.  The  common  interests  in- 
volved in  the  struggle  for  some  time  tended  to  blur  the 
real  questions'  involved  in  imperial  policy.  The  two 
chief  questions  were,  and  now  are,  (1)  the  need  for  impe- 
rial defence.  The  dependencies  of  Britain,  whether  they 
are  the  Self-governing  Dominions  or  not,  are  all  liable  to 
attack  if  Britain  herself  is  involved  in  war.     A  scheme 
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of  imperial  defence  requires  imperial  co-operation,   and 
such  co-operation  involves  some  organisation  to  consider 
policy  and  make  plans.     (2)  Imperial  defence  implies  co- 
operaition  in  foreign  affairs.     As  the  various  dependencies 
grow  in  self-reliance,  it  can  hardly  be  expected  that  they 
will  enter  a  struggle  the  causes  of  which  they  disapprove. 
Some  means  must  therefore  be  devised  whereby  the  states* 
men  of  Britain   should    co-operate  with   the    statesmen 
of  the  various  parts  of  the  Empire- 
Hi  therto  the  most  favoured  scheme  for  organising  the 
Empire  has  been  imperial  federation.     Federalism,  as  we 
imperial      have  seen,  is  a  form  of  government  which  re- 
and*Nat\on.  conciles  local  independence  and  central  control. 
Aiism.  One  of  the  most  marked  features  of  recent  years 

has  been  the  growth  of  national  feeling  in  the  various 
units       of      the      Empire.       In      the      Self-governing 
Dominions    the    populations     are    of    the    same    race, 
language     and     religion     as    the     people     of     Britain, 
but  they  have  been  dtawn  together  by  common  economic 
and  political  interests  into  distinct  groups,  or  what  may 
be  termed   *  colonial  nationalities,* — ^Australians,   Cana- 
dians,   etc.     These    '  nationalities '    have  most   of    the 
normal  characteristics  of  nationality,   but  they  have  at 
the  same  time  a  love  and    respect  for    the    *  old '    or 
'  mother '  country,  which  urges  them  towards  imi>erial 
unity.     In  the  other  dependencies,  where  the  populations 
differ  in  race,  languac^e,  reliorion,  history  and  traditions, 
national  feeling  is  still  more  distinct,  especially  where 
the  Dopulations  have  been  sufficiently  educated  to  voice 
it.   None  the  less,  they  value  their  imperial  connexion  for 
its  security,  if  for  nothing  else.     In  India,  for  example, 
Indian  nationalism  is  developing    very    markedly;     but 
at  the  same  time  that  nationalism  normally    does    not 
demand  any  breat-away  from  the  Empire.    The  defence 
and  good  government  of  India  are  as  much  matters  of 
imperial  concern  as  are  the  defence  and  good  firovernment 
of  Canada.     The  same  is  true  of  East  and  West  Africn 
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and  tie  rest  of  the  dependencies.  As  they  develop  in 
material  resources  and  in  education,  they  will  follow  a 
similar  course.  The  two  opposing  tendencies  will  be- 
come apparent,  the  one  towards  self-government,  the 
other  towards  imperial  unity- 

At  the  pre9€>nt  time,  beyond  the  sentiinent  of  unity 
which   exists  in  the  Empire,    there  are  certain  definite 

institutions  which  bind  the  Empire  together. 
ExistiniK  These  are  (a)  the  King.  The  King  is  the 
of^VmipSlriai  supreme  executive  and  legislative  head  of  the 
unity.  Empire.  All  the  executive  acts  of  government 
or  K?ng-"*  ^^^  carried  out  in  his  name.  Actually  his 
Emperor,      powers  are  more  nominal  than  real,  both  in  the 

ITnit^  Kingdom  and  in  the  Empire  at  large. 
But  his  position  as  King,  or  King-Emperor  (as  he  is  in 
India)    is   all  importaint.     He  is  the  focus  of   imperial 
loyalty.     The    King,    of   course,    cannot    be   piresent  in 
person  in  the  dei)endencies ;  but  by  periodical  tours  he 
himself,  or  the  heir-apparent,  makes  tlie  actuality  of  the 
kingship  real  to  the  jxeoplesi  of  the  dependencies.     The 
Govemors-Greneral,    or    in    India    the    Viceroy    (which 
literally  means  'in  the  place  of  the  kin'g*)>  act  in  his 
name    and    to    some    extent    share    the    pomp    which 
surrounds  the  Il6yal  house.    The  King  is  Commander-in- 
Chief  of  all  the  forces  of  the  Empire;  through  the  Privy 
Council,  which  promulgates  its  legal  decisions  as  '  advice 
to  the  (>own/  ie  is  the  fount  of  justice.      He  also  con^ 
fers  all  titles. 

(2)  The  King-in-Parliament.  The  British  Parliament 
^technically  the  Kingr-in -Parliament)  is  legislative 
2  The  King-  sovereign  for  all  the  Empire.  In  virtue  of  its 
in-Pania«  sovereign  powers,  Patrliament  has  granted  such 
ment.  measures    of    self-govemmftnt    to    the    various 

dependencies  as  it  has  considered  advisable.  The 
relation  of  the  Parliament  to  thel  deoendencies 
is  the  most  vital  part  of  the  whole  imperial  problem. 
TVhile     very     full     powers     of     local     self-government 
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have  been  granted  to  both  the  Self-govemingr 
Dominions  aiid  India,  a  large  number  of  reservations 
have  been  made  in  subjects  on  whieli  the  action  of  local 
legislatures  is  restricted,  e.g.,  divorce,  coinaige,  and  acts 
affecting  the  forces  of  the  Grown.  According  to  the 
party  systeten  prevailing  in  thie  United  "Kingdom,  th.e 
dependencies,  in  matters  outside  their  own  powers,  a^e 
really  at  the  mercy  of  the  party-in-power  in  the  British 
Parliament.  The  same  is  al)so  true  of  foreign  policy, 
alt  least  in  those  pacrts  of  foreign  policy  which  com€i 
under  party  influence.  The  p^rty  divisions  in  the  Self- 
governing  Dominions  do  not  correspond  to  the  divisions 
in  tihe  United  Kingdom,  and  even  if  they  did,  iti  is 
unlikely  that  the  same  parties  would  be  in  power  all 
over  the  Empire  at  the  s/aone  time.  Froln  this  arises  the 
very  just  claim  of  the  Dominions  to  be  repiresented  in 
foreign  affairs. 

3.  Definite  institutions,  suet  as  the  Colonial  Confer- 
ence, the  Committee  of  Imperial  Defence,  and  tbe  High 
s  Various  Commissioners  or  Agents-General  of  the  Domi- 
ihstit.  nions  and  India.  The  official  governing  agen- 
utions.  ^-^g^^ — Secretaries  of  State  for  the  Colonies,  for 
Foreign  Affairs,  for  India,  and,  in  exceptional  cases,  the- 
Secretary  of  State  for  War,  Home  Affairs  and  the  Pirst 
Lord  of  the  Admiralty,  as  well  as  being  the  heads  of 
departments  which  control  the  dependencies,  also  repre- 
sent their  views  to  the  British  Government.  The 
Colonial  Conference  has  been  held  at  indefinite  intervals 
since  1897.  It'  was  composed  originally  of  delegates 
from  t£e  Self-governing  Dominions,  but  latterly  a  repre- 
sentative of  India  was  included.  The  Prime  Minister 
or  Secretacry  of  State  for  the  Colonies  presides  over  the 
Conference.  It  baa  now  been  decided  to  make  tbe  Con- 
ference a  definite  institution,  with  a  definite  constitution 
and  regular  meetings.  The  Committee  of  Imperial 
Defence  started  in  1895  as  a  Committee  of  the  Cabinet. 
At    first    this    Committee    was    informal :     it    kept    no- 


FOLITXCAL  SCIBNCB.  465 

minuteis  and  had  119  regular  meetingfi.  In  19029  it  was 
set  on  a  more  de(iinite  basis.  It  was  to  he  composed 
henceforth  of  the  Prime  Minister,  the  Secxietaries  of 
State^  for  War  and  for  India,  the  First  Lord  of  the 
Admiraliy^  the  First  Sea-Lord,  and  the  Directors  of 
Naval  and  of  Military  Intelligence.  In  1904,  the  Com- 
mittee wae  granted  a  permanent  secretariat.  At  the  out- 
break of  the  Great  War,  the  Committee  at  once  assumed 
first-rate  importance.  Its  executive  powers  were  greatly 
increased,  but  in  theory  it  still  remained  an  advisory 
body  under  the  Cabinet.  In  1916  its  functions  were 
taken  over  by   the  Imperial   War   Cabinet. 

With  the  creation  of  the  Imperial  War  Cabinet 
during  the  War,  there  was  ai  real  attempt  at  impeirial 
Th«  ini-  organisation.  In  1916,  the  Prime  Minister  of 
poriai  war  Britain  invited  the  Prime  Ministers  of  the 
cabinat.  Self-goveming  Dominions  to  attend  a  meeting 
of  the  British  War  Cabinet  to  consider  the  question  of 
imperial  p6licy.  Indiai  also  was  asked  to  send  repre- 
sentatives. At  first  the  representatives  were  the  Prime 
Ministers  of  the  Self-goveming  Dominions  and  He 
Secretary  of  State  for  India,  with  three  assessors,  and 
the  Secretary  of  Staite  for  the  Colonies,  who  represented 
the  Crown  Colonies  and  protectoraites.  Further  meet- 
ings were  held  and  a  more  definite  basis  was  laid  down. 
The  Prime  Minister  of  each  of  the  Self  •governing 
Dominions  was  to  be  a  member,  and  hei  was  authorised 
to  nominate  a  deputy  to  act  for  him  at  meetings  held 
between  the  full  sessions.  India  was  represented  by 
prominent)  Indians* 

The  last  meeting  of  the  War  Cabinet  was  held  after 
the  end  of  the  War.  The  underlying  idea  of  tfie  War 
Cabinet,  in  Mr.  Lloyd  George's  words,  was  "that  the 
responsible  heads  of  the  government  of  the  Empire, 
with  those  Ministers  who  are  specially  entrusted  with 
the  conduct  of  Imperial  Policy,  should  meet  together 
at  regular  intervals  to  confer  about  foreign  policy  and 

il 
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matters  eonnected  thAiewitiiy  and  come  to  daoisioiiB  in 
regard  to  them  which,  subject  to  the  colitrol  of  their  own 
Parliaments,  they  will  then  severaily  execute/* 

The  Imperial  War  Cabinet  was  a  peculiar  body. 
Cabinet  Goyemment  in  the  proper  sense  means  the  res- 
ponsibility of  the  Cabinet  to  the  lower  house  of  legisla- 
tuife.  In  the  Imperial  Cabinet,  hbwererj  the  members 
were  responsible  to  various  legislatures.  Each  was  res- 
ponsible to  his  own  gDvemment.  This  difficulty  is 
fundamental  in  all  schemes  of  imperial  unity.  No  real 
type  of  responsible  imperial  government  can  be  devised 
becauseiof  the  existence  of  various  governments  to.  which 
the  members  are  responsible. 

The  same  objection  applies  to  another  method  of 
imperial  represen taction.  Canadians,  Australians  and 
Indians  have  been  elected  by  British  constituencies 
to  the  House  of  Commons,  or  have  been  made  peers,  thus 
becoming  members  of  the  House  'of  Lords.  Such  re- 
presentation is  only  nominal  and  personal ;  it  is  also  purely 
adventitious.  English  constituencies  cannot  be  depended 
on  to  secure  regular  and  continuous  Dominion  or  Iwdian 
representation^  and  even  if  they  did  secure  it,  the  main 
obligations  of  the  members  would  be  to  their  own  con- 
stituencies and  their  party. 

At  the  %present  moment,  no  definite  scheme  for  im- 
perial organisation  has  been  either  formulated  or  ac- 
cepted. The  Imperial  Conference  is  to  be  resumed,  and 
the  right  has  been  conceded  to  the  Prime-Ministers  of 
the  Self-governing  Dominions  to  correspond  directly 
with  the  British  Premier,  and  these  Dominions  may 
also  be  represtetnted  in  the  British  Cabinet  when 
matters  affecting  their  interests  are  being  discussed. 
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A  closer  examination  of  imperial  federation  will  show 
that  it  is  a  much  mdre  complex  method  of  organising  the 
4;ritieai  Empire  tlyin  is  ufiually  imagined.  Snper- 
luon  of  fi^^^Uy  i^  seems  jam  excellent  method  of  co- 
impapiai  ordinating  imperial  control  with  self- 
Facferatioffi.  government  in  the  dependencies.  When 
examined  it  appears  in  a  much  lees  favourable  light. 

Tn  the  first  place,  one  Qf  the  normal  requisites  of 
federalism  is  geographical  contifinnty;  To  attempt  to 
1.  Gtogra-  federalise  dominions  which  lie  so  far  apart 
pfUcai  from    each    other    as    Canada,     Jfew    Zealand 

India,  South  Africa  and  England  seems  doom- 
ed to  failure.  Even  in  the  Self-governing  Dominions 
themselves  ihe  process  of  federation  was  difficult  because 
of  distance — as  in  the  cases  of  British  Columbia  in 
Canada,  and  West  Australia  in  the  Commonwealth  of 
Australian. 

In  the  second  place,  successful  federal  government  re- 
quires a)   basis  of  community.,    in   language,    interests, 
traditions,   etc*      A   successful  federation   de- 
«no8s  *^     mands  the  presence  of  those  elements  which 
Empire****    Constitute  a  normial  nationality.  At  the  present 
time    it    would    be    extremely    dangerous    to 
federalise  dependencies  which  include  so  many  racial  and 
■linguistic  elements  as  the  British   Empire.     The   Great 
War  has  been  the  occasion  for  bringing  into  prominence 
the  common  aims  of  the  whole  empire.    In  a  very  definite 
way  it  has  shown  both  the  fact  and  the  need  of  imperial 
partnership,  but.  on  the  other  hand,  the  no  less  definite 
ideas  of  responsible  self-government  in  the  dependencies 
show  the  elements  of  diversity  within  the  Empire.     The 
responsible  self-government  can  only  mean  the  develop- 
ment of  local  nationalities  with  their  own  local  desires,  in- 
terest, pride  and  prejudices.    The  extent  to  which  these 
ideas   have  had   actual  effect   may  be  judged    from  the 
second  article  of  the  Covenant  of  the  League  of  Nations, 
ivhich  practicallv  grants  nationhood  to  the  Self-governing 
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Dominions.     (Boili    they  and   India  have  the  right   to 
re|>resentation  on  the  Atisembly  of  the  Tjmgvie  ox  Nationsv 

In  the  third  place,  and  this  is  the  most  difficult  ques- 
tion of  all,  how  is  the  federation  of  the  empire  to  be- 
organised?     A   federal  organisation  requires  a 
dniaiiif-      rigid  constitution  with  definite  powerb  allocated 
ation.  ^  j-j^g  central  government  and  to  the  compon- 

ent parts.  How  is  the  central  government  to  be  organised  ? 
Is  it  to  be  organised  with  proportionate  representation^ 
of  the  various  dominions?  And  if  it  is  so  organised, 
can  we  expect  that  countries  so  far  apart  in  position, 
population  and  interests,  as  I^ew  Zealand,  India  and 
Jamaica,  can  all  agree  to  contribute  the  some  amounH 
or  p^portionate  amount  to  imperial  defence  on  a  scheme 
droMrn  in  which  the  views  of  Great  Britain,  Canada, 
Australia  and  South  Africa  have  been  decisive  P  Hitherto 
filchemes  of  imperial  federation  have  been  formulated  for 
the  Self-governing  Dominions  mainly;  but  that  is  only 
partially  an  imperial  scheme. 

In  the  fourth  place,  any  scheme  of  federation  would 
inevitably  lessen  the  importance  of  the  Dominions  as 
prisSge**  compared  with  their  present  position.  In  an 
In  a  Imperial  Parliament  or  Congress,  presumably 

VnUm!  the  representation  would  be  on  a  proportional 
basis,  at  least  as  regards  the  Self-governing  Dominions. 
This  would  mean  that,  as  compared  with  the  United 
Kingdom,  the  Self-governing  Dominions  would  be  over- 
shadowed, while  as  regards  the  whole  Empire  they 
would  have  practically  no  place  at  all.  At  present  each 
of  the  Self-governing  Dominions  is  on  an  equalii|y,  what- 
ever its  siae.  The  British  Government  listens  to  its 
views,  as  expressed  by  the  High-Commissioner,  Agent- 
General,  or  Prime  Minister,  as  tEe  case  may  be.  The 
same  is  true  of  India  and  the  other  non-coloniail  depend- 
encies. At  present  thedr  position  in  relation  to  the 
British  Government  is  more  indepedent  and  powerful 
than  it  would  be  under  a  federal  scheme. 
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In  the  fifth  place,  the  effect  of  imperial  fedetration  im- 
evitably  must  be  to  reduce  the^  status  of  tha  present 
^  The  Imperial  or  British  Parliament.  In  the  place 
of  thiT"  oi  the  present  Imperial  Parliament  would 
Parish  ^^e  a  subordinate  law-making  body  in 
tnant.  England,  -  or,    as    has    been  suggested, '  four 

subordinate  law*maJfiing  bodies  one  each  for  !Bngland, 
Wales,  Ireland  and  Scotland.  The  obolition  of 
the  Imperial  Parliament  as  it  at  present  stands  and  the 
adoption  of  the  federaL  constitution  of  the  United  King- 
dom, in  the  opinion  of  many,  would  be  more  destructiye 
than  fayourable  to  imp^erial  unity.  ^ 

The  foiture  of  imperial  unity  in  the  British  Empire 
seems  to  depend  more  on  custom  anvd  good  feeliuji  than 
6n  a  definite  constitution.  Both  foreign 
conclusion.  ^^^^  ^j^^  def  encfe— the  two  chief  sub- 
jects of  imperial  politics- — may  be  amicably  settl- 
ed by  conferences  and  correspondence.  Economic 
relations  may  be  guided  in  the  same  way.  If 
those  means  do  not  satisfy  the  dependencies,  it  is 
difficult  to  see  how  they  will  be  satisfied  under  a  federal 
government,  which  not  only  will  create  new  difficulties 
but  will  actually  lessen  the  importance  and  power  of  tiie 
dependencies-  As  Professor  Dicey  says  **  My  full  belief 
is  that  an  Imperial  coustitution  based  on  goodwill  and 
fairness  may  within  a  few  years  come  into  real  existence. 
The  ground  of  my  assurance  is  that  the  constitution  of 
the  Empire  may,  like  the  constitution  of  E^glajid,  be 
found  to  rest  far  less  on  parliamentary  statutes  than 
on  the  growth  of  gradual  and  often  unnoted  customs." 


CHAPTER    XIX. 

THE  END  OF  THE  STATE. 

1.    Iitdividualism:. 

From  the  foregoing  cllapters  we Jb^ve  seen  that  there 
are  many  kinds  of  goverainent  and  n^ny  different  ways 

in  which  similar  types  ^  g«onreminent  are 
General.  organised.  /We'%ust  now  proceed  to  examine 
various  theories-  of  the  end  of^the  stat^  aftd  tiie  functions 
of  government.  Every  goveigiment  ^gxists  to  carry  ont 
the  purposes  of  the  state,  and  in  the  modem  world 
the  working  out  of  purpose  ^cya^p^nds  on  the  par- 
ticular  theories  prevailing  at  any  moment  or  over  a 
period  of  years.  This  is  the  ag^'  of  democracy,  o<f  the 
rule  of  th,e  people  by  the  people*  and  according  to  the 
dictates-  of  the  people  does  the  government  work.  The 
people  decide  how  far  the  government  is  to  control  their 
lives,  whether  it  is  to  have  general  powers  or  particular 
powers,  whether  it  is  to  interfere  or  not  to  interfer©  with 
their  daily  lives  and  activities,  or,  to  put  it  in  technical 
terms,  whether  it  is  to  be  socialistic,  or  individualistic^ 
or  partly  socialistic  and  partly  individualistic. 

The  general  theories  of  the  end  of  the  state  are'  inex* 
tricaHy  bound  up   with   the   woricing  of  governments. 

Government,  as  the  organisation  of  the  stttte, 
state  and  fulfils  iihe  purposes  of  the  state ;  but  it  some- 
^•(^*       times   happens    that   government    defeats   the 

purposes  of  the  state.  In  a  perfect  state,  with  a 
perfectly  organised  government,  the  government  must  be 
in  complete  harmony  with  the  state.  In  a  perfectly^ 
healthy  body  politic  all  the  parts  should  be  healthy  and 
should  function  harmoniously  with  the  whole.  But  in* 
practice  such  harmonv  is  difficult  to  secure.    One  or  other 
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of  the  parts  is  diseased,  or  fails  in  its  functions.  Some 
of  the  organs  go  out  of  joint,  and  the  eflfort  of  the  Whole 
body  towards  harmony  results  in  frequelit  chemgeft  aad 
renewal  of  parts,  or  in  a  general  ovei^haul  of  the  whole 
body.  There  is  thus  a  continuous  effort  by  the  state  to 
secure  better  government  to  carry  out  its  purposes. 

The  individualistic  theory  is  also  known  as  the 
laissez-faire  theory.  Ladsset-faire  iss  a  French  phrase 
whiibh  is  generaHy  translated  hy  *  leave  alone. ' 
statement  ^^ch  individual,  according  to  this  tikeoiy, 
•t  ?»»•  should  be  restrained  as  little  as  iwssible  by 
uaiist  government.       Government  in  fact  is  an  evil 

Position,  which  is  necesSBBTy  for  mankind.  No  social 
union  at  all  is  possible  without  the  suppress- 
ion of  violence  and  ftttud.  The  province  of 
government  therefore  should  be  limited  to  the  protection 
of  citizens;  beyond  this  the  individual  should  be  left 
alone.  "  The  sole  end  for  which  mankind  are  warranted 
individually  or  collectively  in  interfering  with  thei 
liberty  of  action  of  any  of  tibeir  number  is  self-protection. 
The  only  purpose  for  which  power  can  be  rightfully 
exercised  over  any  member  of  a  civilized  community, 
agafinst  his  will,  is  to  prevent  harm  to  others.  His  own: 
good,  either  phjrsical  or  moral,  is  not  sufficient  warrant. 
.  .  .  .  The  only  part  of  tibie  conduct  of  any  for 
which  he  is  amenable  to  so^ftiety,  is  that  which  concerns 
others.  In  the  jjart  which  merely  concerns  hims^f,  his 
independence  is,  of  right,  absolute.  Over  himself,  over 
his  own  body  and  mind,  the  individual  is  sovereign." 
This  passage,  quoted  fmm  John  Stuart  Mill's  Liberty, 
is  one  of  the  mo$t  classical  statements  of  the  individual* 
istic  position. 

•  According  to  this  ▼iew  every  ag^cy  of  gH>v^niiii«ni 

which  is  protective — e.p.,  tike  anny  and  navy,  police,  law 

courts,  is  justifiable;  everyliiing  which  is  not 

ii^'ViSw.  directly  protective— such  as  the  post^ffice,  ,tele- 

graphs,  railtfoads,  education,  is  an  unjuslfiable 
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sphere  of  goTernmeatal  activity.  The  fimctiona  of 
gov^rnm^ut  a^ecordiug  to  the  mdividi^uJistic  theory 
may  be  summaidBed  tihuis:  — 

1.  Protectaon  of   the  staite  an4  individual  Irom 

foreign  aggression. 

2.  Protection  of  individuals  against   each    other, 

that     is,     from     physical     injury,     slander, 
personal  restraint. 

3.  Proteotioti  of  propertjf^.  from  robbery  or  damage. 

4.  Protection    of     individualls    against  false  con- 

tracts 6r  breach  of  contract. 

5.  Protection  of  the  unfit. 

6.  Protection   of  individuals  against  preventable 

evils  such  as  plague  or  malaria. 

The  last  two  are  not  accepted  by  many  individualists. 

An  extreme  form  of  the  individualistic  theory  is 
anarchism.  The  word  analrchy  literally  means  no  rule. 
The  ideal  of  both  anarchism  and  individualism 
Anarchism,  j^  ^^  same.  Each  considers  that  the  perfect 
stagid  of  society  is  Ihat  in  which  no  government  exists 
except  the  self-government  erf  every  individual  by  him- 
self. The  individualists  place  great  importance  on  the 
right  of  person  and  property,  and  recognise  that  owing 
to  human  frailty  some  form  of  organised  government  is 
necessary.  They  hold  that  thie  government  should  be 
the  minimum  consisteiSLt  with  protection,  and  thart  when 
the  human  race  is  more  perfectly  moralised  the  necessity 
for  even  that  minimum  will  disappeaa*.  The  ideals  thus 
coincide;  only  the  means  for  reaching  the  ideals  differ, 
for  the  anarchist  believes  in  voluntary  aesociation  with 
occasional. coercion,  while  the  individualist  accepts  gov- 
ernment as  an  unfortunate  necessity,  although  that 
neeeesity  may  be  only  temponuryi 

The  theory  of  individualism   first  became  prominent 
ae  a  political  force  towards  the  end  of  the  eighteenth 
century.      Its  origin  may  be  traced  to  Locke. 
Hi«t*rioai.  B^u^j^  ^^  ^t^  TJtilitarians  carried  it  on. 
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The  Economists,,  from  Adam  Smith  to  Cobden  and  Bright 
adopted  it;  in  fact  many  of  the  best  known  names  in  the 
histoiy  of  both  Political  Economy  a»d  Political  Science 
might  be  quoted  in  its  support.  Like  most  poliftical 
theories  it  had  its  origin  in  actual  historical  conditions. 
Over-govemmerit,  that  is  interference  by  government  in 
matters  which  many  people  regarded  as  the  legitimate 
spheires  of  private  life  and  endeavour,  led  to  a  theory 
ivhich  emphasised  the  importance  of  the  individuasl  as 
opposed  to  the  government.  The  theory  was  ai  great  power 
in  practical  politics,  though  it  never  had  a  powerful 
hold  on  the  people  as  a  whole.  It  led  to  the  abolition 
of  old  laws  of  interference,  especially  in  trade  and  com- 
xnerce,  and  to  new  forms  of  governmental  control.  The 
evils  arising  from  the  practice  of  individualism  led  to 
the  fall  or  at  least  severe  modification  of  the  theory,  just 
as  the  theory  itself  arose  from  evils  which  were  univer- 
sally admitted. 

TSe  theory  has  been  advocated  from  three  chief  stand* 
BAMS  of  points:  first,  the  ethical;  second,  the  economic; 
the  ThMry.  third,  the  scientific^ 

The  essence  of  the  ethical  argument  is  that  th^  end  of 
man  being  the  harmonious  development  of  all  Lis  powers, 
1  Thi  ^^ch  individual  must  have  the  freest  possible 
cthioai  scope  for  the  realisation  of  this  end.  A  form  of 
^""•'  5»ociety  in  which  every  individual  can  compete 

freely  wilh  everyone  else  leads  to  the  best  results.  If 
government  interferes  beyond  a  certain  minimum  the 
individual  is  cramped,  his  powers  h^ive  no  outlet,  with 
the  result  of  a  loss  of  man-power  to  society  as  a  whole. 
Government  interference  replaces  seU-reUance  by  re 
liance  on  government.  Self-assertion,  the  guiding 
principle  of  each  individual,  leads  to  the  full  develop- 
mjBnt  of  the  powers  of  esich,  but  govestjximit  interfer- 
ence cramps  it  to  the  detriment  of  society  as  a  whole. 
Self-help,  says  the  individualist,  is  the  spring  of  human 
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progress.  Once  goyernment  begins  to  interfere,  the  in- 
dividual is  tempted  to  be  la^j.  He  expects  others  to  do 
for  him  what  be  sbould  do  kimself .  In  such  a  govern- 
ment-aided society  the  result  is  a  uniform  level  o£ 
mediocrity:  there  is  no  stimulus  for  the  outgrowth  of 
the  best  talent. 

The  end  of  the  state,  according  to  this  theory-,  is  to 
perfect  or  complete  the  individuality  of  its  citizens. 
Perfect  or  complete  individuality  will  mean  that 
government  is  no  longer  necessary :  each  man  will  be  a 
lam'  to  himself.  The  State  is  a  contract,  a  *  joint-stock- 
protection  society/  as  Spencer  called  it,  or  a  type  of 
society  due  to  aggression.  The  'natural  right'  of  each 
individual  is  to  develop  his  powers  to  the  maximum,  and 
government  interference,  so  long  as  government  is  necess- 
ary for  such  development,  should  be  a  minimum. 

The  individualistic  argument  has  been  applied  with 
far-reaching  effects  to  the  economic  world.  Everyone^ 
2.  The  ^^^^^  ^^  individualist,  seeks  his  own  inteitests. 
Eeonomie  If,  without  let  or  hindrance  by  government,  lie 
***  *'  is  allowed  to  do  so, .  society  as  a  whole  will 
benefit.  If  each  one  is  allowed  to  invest  his  capital  in 
the  way  that  will  yield  him  the  greatest  return,  if  every 
labourer  can  freely  accept  the  highest  wage,  the  com- 
munity will  benefit.  Free  competition  will  bring  the 
highest  profit  to  everyone  concerned.  Demand  and 
supply  will  determine  the  channels  in  which  calpital  and 
labour  will  flow-  JPrices,  too,  should  be  unfettered. 
Increased  demand  means  increased  supply.  Prices  will 
rise  and  fall  according  to  the  usual  laws.  Foreign 
trade  should  be  free,  for  every  country  will  produce  the 
goods  that  give  it  Ihe  best  retutn,  and  iiiport  those  that 
other  countries  are  in  a  better  positioni  to  supply.  In 
trade  and  comxnerce  everything  must  adjust  itself  natural- 
ly, md  ihh  ttifantment  is  in  the  beet  intenfdts  of  all. 
Oorremment  interference  in  regulating  jrtioes,  in  itet- 
ting  up  tBilff'  duties,  in  giving  bounties,  in  restricting 
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conditions  of  labour  haimpers  the  working  of  a  machiner 
wtich,  if  left  alone,  remadns  in  perfect,  onrder. 

In  no  sphered  of  life  has  the  individualistic  theory  had 
more     effect    than    in    this.     The    theory    was    almost 

universally  accepted  in  the  lartter  half  of  the* 
th«Eoon-  eighte^th  century.  The  natoe  of  Adanr 
mtnt.^''*^'  ^^^^^ffi^    ^^    particular    gave    it    great    effect, 

supported  also  as   it   was  by  Ricardo,   Bastiat 
and  Malthus.     The  effect  in  England  was  soon  felt  by 
the  repeal  of  a  number  of  long-standing  laws,  aril  of  which 
were  anti-individualistic.     The  Elizabethan  laws  regulaft-- 
ing  labour,  laws;  regarding  combinations  of  working  men, 
the  Navigation  'Acts  of  Charles  II.,  which  controlled  the- 
relations  of  Britain  and  the  Colonies  in  matters  of  com- 
merce, and,  most  important  of.  all,  the  Com  Laws,  which 
were  repealed  in  1846^.  leading  to  the  system  of  Free  trade- 
in  the  United  Kingdom — all  these  were  anii-individual- 
istic.      The  latssez-fcdre  theory  had  Ho  place  for  govern- 
ment regulation  in  any  of  those  departiiaen ts.     Artificial 
support  to  laboilr  or  commerce    meant  that  the  weaker- 
benefited  at  the  expense  of  the  stronger,  with  consequent 
loss  to  the  general  well-being. 

The  scientific  argument  is  based  on  analogy.  The- 
chief  exponent  of  this  side  of  the  theory  is  Herbert 
I.  Tht  Spencer,    whose    biological    analogy    we  have- 

iciMtiiio      noted  in  an  earlier  chapter  in  connection  with 
**•'•'  the  organic  theory  of   the      state.     Evolution 

in  the  lower  forms  of  liife  meain^  the  survival  of  the 
fittest,  a  law  which  should  apply  to  human  society  as 
well.  The  natural  course  of  progress  means  that  the  poof,, 
the  weakly  and  the  insane  ^mist  go  to  the  wall.  How- 
ever hard  thi«  jt^ayseeia  applied  to  individual  cases,  the- 
interests  6i  hilmanity  demand  it.  Human  interests  as 
a.  wfiole  are  moref  important  than  the  interests  of  indivi- 
duals ;  the  hardslkip  in  intiividual  cases  is  the  price  pai(9 
to  secure  the  general  well-being. 
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Such,  in  outline',  are  the     arguments     of     the     three 

schools.       "Wihatever  their  basis,  they  all  lead  in    the 

same  direction,  namely,  to  show  ihe  essential 

;tMmmary.    jji^^jj^gg     ^f     government     interference.       To 

iiupport  their  arguments,  individualists  have  not  been 
:slow  to  expose  the  undoubtedly  bad  result  of  govern- 
ment interference  in  particular  cases.  These  bad  ve- 
sults  appear  especially  in  the  economic  sphere,  where 
examples  abound  of  the  hopeless  failure  of  governmeni 
management  as  contrasted  with  private  management. 
It  is  easy,  too,  to  compile  instances  of  bad  laws,  laws 
which  have  had  to  be  either  repealed  or  amend<ed.  The 
ever-recurring  repeal  and  amendment  of  laws  is,  accord- 
ing to  Spencer,  a  proof  that  the  laws  should  nevier  have 
3)een  enacted.  The  administration  of  laws,  again,  is 
frequently  irksome,  due  eitJtLer  to  officials  or  to  the  nature 
of  the  law.  Much  contempt  has  been  poured  on  the  so- 
-called '  patemafl '  type  of  government,  a  government 
which  stands  in  the  same  relation  to  a  citizen  as  a  father 
does  to  a  child.  Apart  from  the  general  argument  that 
such  a  government  does  not  allow  the  individual  to>de- 
A'elop  in  the  proper  way,  it  is  frequently  ridiculed  as 
inconsistent  with  the  normal  dignity  of  man.  *  Grand- 
motherly' legislation  is  another  d^sive  epithet  fre- 
quently applied  to  the  samie  type. 

2.     Criticism  of  the  IxDrviDUALiSTic  THEt)KY. 

The  individualistic  theoiy  is  an  extreme  represent- 
;ation  of  an  important  truth.  Arising,  ae  the 
The  theory    did,    at    a    time    when    governmental 

Thdory  is  interference  obviously  injured  trade  and  in- 
rCxtrMiia.  dividual  enterprise,  it  over-emphasised  one 
aspect  of  social  life  at  the  expense  of  others.  ExcessiTe 
state  regulation,  x>articularly  in  England,  led  to  mnch 
'meddlesome  legislation,  and  the  individualistic  theory 
arose  from  the  general  imx>atience  of  ike  time  with  the 
^rnany  petty  laws  which  affected  the  everyday  life  of  each 
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« 


eitizen.  An  extreme  in  praotioe  led  to  an  eoctrenie  i]> 
theory.  It  is  to  be  noted,  however,  that  not  everyone 
who  may  reasonably  b^  termed  individualistic  in  thoaght 
is  an  extremist.  The  writers  of  the  individualistic  school 
vary  considerably  both  in  the  general  setting  of  the* 
theory  and  in  details.  Somue,  like  Spenc€Kr,  may  well  be- 
called  extremists,  but  there  are  many  moderaite  writers^ 
some  of  whom  almost  merge  into  the  ideas  of  certain 
socialists,  though  theoretically  socialism  is  the  opposite- 
of  individualism.  , 

The  outstanding  truth  of  individualism  is  that  gov- 
einmental  interference  if  carried  too  far  does  tend  to> 
individual-  ^^^^  self-help.  The  mistake  of  the  in- 
itm  and  dividualists  lies  in  exaggerating  this  unduly. 
Self-help.  iii(jia  as  a  whole  and  Bengal  in  particular  pro- 
vides an  apt  illustration.  In  this  country  the  govern- 
ment undertakes  many  functions  which'  no  iDdividttalistic 
theory  of  state  functions  could  accept.  The  charge  is- 
often  brought  against  both  the  government  and  people 
of  India  that  the  wide  extent  of  government  activities 
has  sapped  the  self-reliance  of  the  people.  In  industry, 
commerce,  and  in  many  other  departments,  personal 
initiative  is  said  to  be  lacking  because  the  people  expect 
g^overnmemt  to  show  the  way.  The  example  of  the  lack 
of  industries  is  often  given.  Many  Indians  hold  that 
only  by  government  help  or  control  can  industries  start 
or  develop,  despite  the  fact  that  the  joint-stock 
principle  is  so  obviously  successful  in  manifold  instances, 
the  attitude  of  the  people  in  this  respect  has  often  been 
ai^cribed  to  the  fact  that  government  undertakes  in  India 
the  many  functions  it  does. 

The  basis  of  individualism  is  unsound-  It  regards  the 
individual  as  essentially  self-centred  or  egoistic.  Self- 
assertion  is  considered  to  be  the  central 
Unsound!'^  characteristic  of  man;  seeking  his  self-interest 
fjMf  t?*  nd  ^®  *^^  '  natural  *  order  or  things.  The  state 
'•Natural."  and  government  axe  therefore  'unnatural,' 
for  they  stand  in  the  way  of  self-assertion  and 
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^elf-interest.  -  Such  '^a  riew  sliDWg  a*  misunderstanding  of 
both  *  self  '  and  '  natural.'       Man  ig  by  naiture  s-ocial. 
ISyery  individual  is  bom  into  society,  on  whicb'  he  is 
-dependent  for  his  mental  and  pihysical  existenoei.        He 
has  really  no  meaning  apart  ftom  society.     A.  noii-sociaJ 
individual  is  a  mere  abstraction.  The  state,,again,  instead 
of   being  antagonistic  to  the  individual  is  part  of  the 
individual.      l*he    Very    being    of    the    state    depends 
•on     the     individual.       The    state    is    not    something 
:separate    from    individuals.      The    state    and    govern- 
ment are  a  type  of  society  of  which  tiie  individual  is  a 
^nember.    Man  has  instincts,  interests,  and  powers  which 
exist  in   a   social  niedium,   and  from  these  arises   the 
fundamental  fact  of  his  social  life — the  state. 

To  regard  man  ais  essentially  self-centred,  is  therefore 
"wrong.  Society  involves  others  as  well  as  Ae  self,  and 
the  welfare  of  a  self  is  integrally  connected  with  the  wel- 
fare of  others.  The  welfare  of  the  self  phis  others  is  as 
vitally  connected  with  the  welfare  of  the  state.  It  is 
unsound  to  set  the  individual  in  'opposition  to  the  state 
-or  its  organisation,  govemm^emt.  We  may  do  so,  indeed, 
to  represent  a  certain  point  of  view,  as,  when  we  speak 
of  an  individual  resenting  this  or  that  act  of  government. 
This  however  is  quite  a  difiFerent  thing  from  regarding 
tbe  individual  as  essentially  opposed  to  government.  To 
say  so  is  in  a  sense  tantamount  to  saying  that  the  indivi- 
dual is  opposed  to  himself. 

Individualists    continually    speak     of     the     '  natui^l ' 

right  of  the  individual  to  develop,   or  of  the  *  natural ' 

order  of  development.    The  misuse  of  the  word 

1h^  hV"^'      '  natural  ^  we  have  already  noted  in  connexion 

Fallacy.       with    the    Social    Contract    theory    and    with 

liberty.       The   state  is    as    *  natural'   as    tlie 

r^'ght  of  the  individual  to  self-assertion,  for  the  state  is 

the  expression  of  the  very  nature  of  man.    Man's  right*? 

are  bound  up  with  the  state.     His  rights  exist  in  and 

through  the  state,  to  which  by  nature  he  is  indissolubly 
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bound.         Eealisatiqn   of   tliese   rights   i^   posj^ible  only 
through  the  state. 

A  proper  understanding  of  man  as  a  soqial  being,  and 
of  the  state  as  an  expression  of  man's  nature  thus  com^- 
pletely  changes  the  meaming  of  self-government 
What  intor  and  interference.  The  state  exists  for  humim 
jmpiits.  puriM)|fies;  it  exists  to  further  the  jhoral 
ends  of  man,  and  as  such  it  must,  through 
its  organisati^on,  provide  a  suitable  m,e4iiipi  for  the 
realisation  of  moral  ends.  A  society  in  which  everyonie 
is  at  war  with  everyone  else  on  the  principle  of  self- 
assertion,  even  though  that  self-assertion  be  limitted 
by  an  **  individualistic  minimum"  of  protection  of 
life  and  property,  is  not  a  medium  for  the  feaiEs- 
ation  of  true  moral  ends.  Liberty  is  a  relative 
term.  It  means  self-determination,  but  self-determina- 
tion does  not  mean  that  the  individual  can  do  as  hie 
likes  with  what  is  recognised  by  society  as  his  own.  Each 
self  must  try  to  reach  perftection,  and  as  other  selves  are 
involved  in  the  same  process,  the  self  must  submit  to 
control,  a  control  which  the  state  raust  exercise.  The 
free  exercise  of  the  human  mind  and  activity  demands 
control  in  M-der  to  allow  the  individual  to  achieve  moral 
perfection,  and  this  control  is  not  external  to  the  in- 
•dividual  but  an  essential  pairt  of  his,  nature. 

State  control  therefore  is  not  an  evil,  but  a  positive 
«rood.     Certain    kinds  of   control  or  certain   methods    of 

control  are,  it  is  true,  bad.  Laws  which  in- 
oiffaranee  terfere  with  disinterested  moral  action,  laws 
state  "  for  example  which  weaken  morality  by  inter- 
SS***'  fering  with  religion,  or  those  which  take  away 
interferMoe  individual  self-respect  or  weaken  family  feel- 
nient!"'*™    ing — such  l»ws  are  bad,  and  they  are  bad  not 

because  of  any  theory  of  Icuvgsei^fcdre  but 
because  they  are  injurious  to  society,  because  they  do 
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not  create  conditions  of  life  suitable  for  the  realisation 
of  the  highest  morad  ends. 

GoTemmentail  itestruint  may  be  exercised  in  irksome  or 
disagreeable  ways.      Government  and   its  officials  may 
make  mistokes,  but  to  condemn  all  government 
of^v^-   "^^s*^^^*  hiecftuse  of  this  is  similar  to  condemn- 
nitnt^aiMf     ing  all  education  because  we  have    a  few  bad 
Agenoiea!^    schools.     As  evidence  to  support  their  theory, 
individualistic    writers    have    pointed    to    the 
many      mistakes      governments      have     committed      in 
the    past.      It    w;ould    be    as    easy    to    compile    lists 
of  indubitably  good  actions  done  by  govemmjetnts.       In 
matters   of  judgment  such   as  this,   government  is  un- 
fortunately a'  public  body.     Its  mistakes  are  known  to 
everybody,  whereas  the  mistakes  of  private  bodies  or  cor- 
porations are  either  not  generally  known  or  are  lightly 
passed  over.    The  good  actions  of  government,  too,  rnrely 
meet  with  praise  such  as  similar  acts  by  private  indivi- 
duals do.     It  seems  indeed  that  the  normal  expectation 
of  the  average  citizen  is  that  government,  with  its  wide 
command    of   resources,    should    do    things   better    than 
private    individuals,    hence    asrises    the   disproportionate 
blame   for  government  in  cases  of   failure,   the  failure  , 
often  being  relative,  as  the  expectations  are  higher. 

Condemnation  of  state-control  on  this  score  is  in  part 
based  on  a  confusion  between  the  state  and  government,  i 
confusion  ^^^  failure  of  certain  acts  of  government  is  I 
of  stato  by  no  means  a  condemnaition  of  the  state.  The  I 
covorn.  acts  of  government  are  variable;  the  fact  of  | 
"•"*•  the  state  is  fixed  and  unchangeable.     The  end 

of  the  state  .at  any  given  time  may  not  coincide  with 
the  particular  acts  of  government  even  although  the 
determination  of  the  province  of  government  must  ulti- 
mately depend  on  the  prevailing  idea  of  the  end  of  the 
state. 
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Individualists  find  it  extremely  difficult  to  be  consistent 
in  their  own  theories.     We  have  already  seen  how  Mill 
finds  in  self-protection  a  working  criterion  of 

Further  ^'^®  goodness  or  badness  of  l^ws.  MilFfl 
Examina-  simple  criterion,  however,  completely  breaks 
j.^jB.  Mjii's  down  when  a«pplied  to  individual  questions. 
Theory.  jj^jn  himself  says  that  large  classes  of  indi- 
viduals must  be  excepted  from  his  rule.  It 
applies  only  to  individuals  in  the  maturity  of  their 
faculties.  Children  are  excluded,  but,  it  might  reason- 
ably be  asked,  when  do  children  cease  to  be  children, 
and  what  rules  apply  to  them,  when  they  are  say  under 
twenty-one  years  of  age?  Barbarians,  he  also  excludes, 
but  lie  gives  no  definition  of  a  barbarian.  Maturity  of 
faculties  is  a  phrase  admitting  of  many  interpretations, 
each  of  which  will  be  unsatisfactory  to  some  individuals. 

Still  a  greatier  diflBiculty  emerges  in  Mill's  theory  when 
we  come  to  interpret  *  self -protection  '  itself.  '*  If  a  man's 
conduct  affects  the  interestvS  of  no  person  besides  him- 
self,'' says  Mill,  **the  state  has  no  right  to  interfere." 
This  is  the  crux  of  the  individualistic  i)osition.  No  act  of 
an  individual  has  reference  to  himself  alone,  so  that  on 
Mill's  own  principle  any  action  of  the  state  is  justified. 
State  control  of  education,  sanitation,  food-supply,  of 
conditions  of  labour — can  all  be  justified  on  this  ground 
of  self -protection.  The  self  must  be  sruarded  from  it- 
self as  well  as  from  other  selves.  To  Mill  the  individual 
is  a  self-centred  entity.  He  confuses  individuality  with 
eccentricity  or  oddity.  It  is  true  that  any  form  of  society 
is  richer  and  more  progressive  if  the  differences  among 
men  are  fully  utilised.  Genius,  for  example,  is  an  ex- 
ceptional thing  and  appears  in  an  odd  way ;  but  Mill  makes 
this  oddity  or  difference  among  people  an  end  to  be 
pursued  in  itself.  Any  criterion  of  individualism  is  bound 
to  break  down  in  the  same  way  for  from  the  outset  its 
basis  is  unsound- 

Kl 


482  POLITICAL   SCIENCE. 

The    complexity   oi    moderu    social    organisaiioi]     has 
brought  into  clearer  light  than  ever  the  inter-dependte(nee 
of    individuals,    and    the    necessity    for  state- 
Modern        control.     At  the  time  when  individualism  was 
for*uit6r-    at  the*  height  of  its  popularity  industrial   and 
cir^tate       commercial  life  was  undergoing  a  great  change. 
Control.       The   invention   of   uiachinery,    particularly  in 
the  textile  industries,   and   the  application  of 
steam-power,  led  to  a  complete  revolution  in  industrial 
life,  known  to  history  as  the  Industrial  Eevolution.     The 
improvement  of  methods  of  transportation,  especially  in 
railroads    and    steamships,     facilitated    the    growth    of 
international  commerce   and  competition.        Large-scale 
production    replaced    the    old    home    industries.    Hug^e 
towns    sprang    up,    workers    crowded    into    them  from 
the    country    districts.      The    old    methods    of  govern- 
ment    regulation,     such     as     tolls,     local     duties     and 
prohibitions    on     the     mobility    of    labour,     were     all 
unsuited    to      these    new    conditions.       Complete    free- 
dom seemed  to  be  the  solution  of  the  difficulty.       The 
current  individualism  led  to  the  absence  of  restriction : 
but  the  result  of  the  absence  of  restriction  very  soon 
led  to  the  discrediting  of  the  theory.     In  fact  no  better 
argument  exists  against  the  theory  of  individualism  than 
the  practical  results  which  followed  its  adoption  in  the 
political    and    industrial    life    of    England.     The    evils 
which  followed  the  growth  of  factories   and  big  cities 
led  to  a  new  era  of  government  control.     Housing  laws 
to    prevent   overcrowding    and    pestilence;    labour    laws 
to  prevent  child   labour  and   *  sweating/    factory  laws 
to  forbdd   unguaj:ded   machinery  aoid  undue   danger   to 
life— all  these  came  into  being  and  were  uiiiversally  ac- 
knowledged to  be  both  necessary  and  salutary.      The 
more  complex  the  organisaition  of  modern  life  be*^omes, 
the    more    necessary    does    state    control    become,    and 
naturally  so,  for  greater  complexity  of  organisation  means 
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tbat  fha  individual  is  more  tban  ever  dependent  on  his 
fellows. 

Individualism  as  a  working  theory  for  modern  govern- 
ments is  now  discredited.  There  is  now  a  distinct  swing 
of  the  pwidulum  to  the  other  side,  to  socialism. 
Tendenoios.  ^3:perieBce  has  proved  that  the  individual  is 
not  the  best  judge  of  his  own  good.  Were 
everyone  able  to  know  perfectly  his  own  interests, 
individualism  would  be  justified.  Society,  how- 
ever, has  to  guxrd  against  ignorance  and  moral  obliquity. 
The  state  has  proved  a.  bettor  judge  of  botih  gieneral  and 
individual  interests  than  the  individual.  Nowhere  is 
this  better  shown  than  in  matters  of  health  and  sanita^ 
tion.  One  insanitary  house  in  a  neighbourhood  may 
undo  the  good  of  a  hundred  perfectly  clean  ones.  Good 
food,  properly  qualified  doctors  and  chemists,  these  are 
matters  of  genorai  concern,  and  in  this  matter,  too,  ex- 
perience is  a  good  gnide.  Dishonest  traders  are  ever  ready 
to  profit  by  selling  inferior  food  regardless  of  the  con- 
sequences t9  other  people.  Quacks  are  always  rteady  to 
profit  by  ignorance.  Only  by  government  reguXaition 
can  such  deceit  be  met,  and  the  end  achieved  is  obviously 
for  thie  general  well-being. 

With  the  development  of  democracy,  too,  there  is  not 
the  same  reason  to  support  individualism.  Democracy 
gives  the  people  the  management  of  their  own 
imfivitf-  government.  In  a  big  state  this  may  not 
ami"*'  amount  to  much.  The  direct  interest  of  the 
Demooraoy.  citizen  in  government  varies  in  inverse  propor- 
tion to  the  size  of  the  state.  But  all 
modem  governments  are  subdivided.  Local  govern- 
ment provides  a  medium  whereby  the  citizen  can 
feel  that  he  does  manage  his  6wn  affairs.  This 
is  particularly  the  case  Where  there  is  considerable 
decentralisation  in  locd;!  government.  The  line  between 
socialism  and  individualism  in  this  case  tends  to  become 
less  and  less  clear. 
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The  biological   argument  of  the   individualists  is  in- 
herently weak,   because  the  very  action  of  government 
which  the  individualists   condemn   may  fairly 
Bioiogioaj     be  regarded  as  part  of  the  evolutionary  pro- 

ttSSHS^    oess.       lii  any  case  the  survival  of  the  fittest 
Fallacu..  ^^^  ^^^  ^^  J  ^^^  ^^^.^^j  ^^  ^^  ^^^      ^^ 

theory  forgets  the  essential  difference  between  man  and 
lower  animals.  Man  can  to  a  large  extent  master  his 
environment.  He  dan  utilise  it  for  various  ends;  in 
other  words,  moral  ideas  enter  into  the  notion 
of  the  survival  of  the  fittest  as  applied  to  man. 
Man  can  improve  his  environment,  and  mould  the 
course'  of  history  according  to  definite  moral  ends. 
The  moral  element  in  man  would  never  consent  to  tihe 
ruttiless  waste  of  the  physically  weak  or  to  the  cruelty 
to  the  unsuccessful  in  life  that  th»ei  survival  of  thfe  fittest 
implies.  Private  as  well  ss  public  charity  is  forbidden 
by  the  biological  theory,  but  obviously  charity  is  a  natural 
enough  manifestation  of  human  nature  itself.  The  very 
acts  condemned  by  the  theory,  therefore,  are  really  part 
of  the  sum-total  of  the  process  of  which  we  are  asked  to 
accept  a  part. 

To  sum  up,   the  theoiy  of  individualism  brings  into 
prominence    certain    valuable    truths.    In    emphajsising 

c.n..«.i«».  «*"-^«li?"««'    i°    combating    needless    govern- 
mental  interference,  in  urging  the  value  o^  the 

individual   in   society,   it  has  contributed   much  to  the 

virility  of  moflem  thought.     It  deserves  credit  too,  for 

its  effect  in  destroying  useless  laws  of  petty  interference, 

and  in  enabling  our.  modem  system  to  develop.      But 

it  exaggerates  the  evils  of.  state  control  when  it  forgets 

that  there  are  more  instanoee  of  good  statd  actions  than 

/of  bad.     It  givfes  a  fundamentally  fsllse  coni^epfion  o£  in* 

^ividuality,  and  finally,  it  has  proved  quite  unfitted  for 

the  complexity  of  modern  life. 
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CHAPTER    XX. 

THE  END  QF  T^E  STATE— (continued.) 

3.     Socialism. 

Socialism  is  the  opposite  of  individualism.  Instead  of 
decrying    government   control,    socialism    regards    it    as 

essential  to  the  welfare  of  individuals  and 
oAh?*"  society.  Government,  far  from  being  an  evil, 
position.'"     ^®    ^   positive   good.       The    existing    political 

machinery  should  be  used  for  economic  pur- 
poseis.  The  means  of  production  and  distribution  .should 
gradually  be  taiken  over  by  government  from  the  private 
capitalist.  Capital,  indeed,  is  r^eqessary,  but  not  the  pri- 
vate capitailist.  Private  ownership  in  the  production  of 
goods  the  socialist  condemns  absolutely.  Capital  should 
he,  used  for  the  goo4  of  all,  not  for  the  beneiSt  of  the  few 
who  are  the  lucky  present  possessors  of  it.  It  it  is  to  be 
used  fop  the:  good  of  all,  then  the  state,  which  exists  to 
further  the  cominon  well-being  should  control  it.  Capital 
should  be  '  SQc.iajlised  * :  in  fact  *  socialisation^  would' in- 
dicate lie  main  idea  of  socialism  better  than  the  word 
'  socialism  '  itself.  I'he  essential  ideas  of  the  best  modem 
socialism  are  simply  the  substitution  of  state  ownership 
of  certain  .thing?  for  private  ownership.  Instead  of 
securing  the. benefit  of  a,  few,  it  aims  at  securing  the 
benefit  of  all  by  substituting  another  economic  system 
for  the  present  system.  It  do^s  not  seek  to  abolish 
private  property.  The  socialist  regards  private  property 
as  essential  to  the  development  of  the  individual,  but  he 
considers  that  the  distribution  of-  private  property  i?  at 
present  inequitable. 
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The  common  ownership  of  the  instruments  of  product- 
ion for  the  general  well-being  implies  common  manage- 
ment.   Individual  ownership  amd  management,  says  the 
socialist,  has  led  to  a. lack  of  proportion  in  the  economic 
world.     Useless    competition,    shown  in   the   multiplic- 
ation of  machinery  used  for  the  sam.e  purpose,  aoid  in 
advertising,  can  be  abolishe>d     by  the  substitution  of  a 
power  which  is  by  nature  co-ordinaiting.        Government 
will  prevent  productive  power  going  into  the  wrong  chan- 
nels :   it  will  curb  it  in  one  direction  and  intensify  it  in 
another.     Larg^  savings  will  thus  be  effected,  which  will 
be  used  for"  further  production  of  the    proper    type    of* 
article  for  tlie  general  good  in  some  other  way.     Social- 
ism, therefore,  is  a  type  of  organisation,  which  by  sub- 
stituting common  or  collective  for  private  or  individual 
ownership  and  management  of  the    instruments  of  pro- 
duction and  distribution,  and  by  allowing  the  continu- 
ance of  private  property   in   other   directions,    aims    at 
securing   the  general    well-being   as    distinct    from  the 
benefit  of  a  few.     "Under  the  socialistic  system  the  indi- 
vidual is  definitely  subordinated  to  the  community,  in 
order  that  all,  not  merely  a  few,  may  receive  their  pro- 
per reward.     The  measure  of  this  reward   is   individual 
capacity  and  willingness  to  do  the  work  assigned  by  the 
common  authority. 

Socialism  has  often  been  confused  with  anarchism  and 
communism,  a  confusion  which!  has  brought  upon  it  great 
discredit  among  people  not  conversant  with  its 
Anarchism,  doctrines.     Collectivism  or  socialisation   would 
uniim*         more  accuratelj'  connote  its  central  ideas  and 
methods,   and   prevent  this  unfortunate  confu- 
sion.     [Anarchism    is,     as    we    have    seen,     the    direct 
opposite    of    socialism;    it    proposes    to    destroy    state 
control  altogether.       Communism,,  insomuch  as  it  shares 
some  ideas  in  common  witJi  socialism,  which  make  many 
casual    readers     identify     the     two,     deserves    further 
consideration. 
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Communism  is  one  of  the  oldest  conceptions  of  an  ideal 
form  of  society.  The  modem  theory  is  that  the  labour 
and  income  of  society  should  be  disti'ibuted 
comm-  equally  by  a  common  authority.  No  such  in- 
stitution as  private  property  should  be  allowed. 
This  theory  may  be  called  the  economic  theory  of  commun- 
ism. The  earliest  communists,  however,  regarded  equal 
distribution  not  as  an  economic,  but  as  a  political  and 
moral  necessity.  The  most  thorough-going  of  aiU  comm- 
unistic schemes  is  given  in  Plato's  RepuMic,  in  which  he 
5-ays  that  the  best  form  of  society,  is  that  in  which  the 
words  mine  and  not-minis,  a»re  similarly  applied  to  the 
same  object.  He  supported  equality  of  wealth  only 
among  the  upper  or  governing  classes.  Equality  of 
wealth  and  labour  among  the  whole  population  which 
modern  communism  demands,  was  wholly  foreign  to 
Plate's  ideas.  The^  Republic  provided  a  basis  for  many 
later  idealistic  writers;  Sir  Thomas  More,  in  particular, 
in  the  Utopia  (1915),  gave  a  vivid  representation  of  a 
communistic  state. 

More  pictures  a  community  of  about  three  to  four  mil- 
lion persons.  ITiey  have  no  private  property,  and  live 
under  the  direction  of  elected  officials.  The 
^  uitopla."  duty  of  these  officials  is  to  measure  out  th'e  work 
of  the  community  and  guide  production. 
Every  one  lives  the.  simple  life;  ostentation  is 
conspicuously  absent.  This,  added  to  the  fact 
that  More  provides  abundance  of  food  in  his 
ideal  state,  makes  distribution  easy.  As  there  is 
no  want,  no  one  clamours  for  more  than  his  due  share. 
Everyone  must  work,  and,  as  agricultural  labour  is  the 
hardest  work  of  all,  each  one  must  take  bis  turn  at  it. 
More  preserves  the  family,  unlike  Plato,  who  regarded 
the  family  as  a  hindrance  to  unity  in  his  Republic.  Over* 
population.  More  says,  will  be  solved  by  emigration. 
Pamilies  should  be  as  equal  in  size  as  possible;  adoption 
aids  natural  deficiencies.    More  allows  slavery;  the  slaves 
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consist  of  conTicts,  prisoners  of  war,  and  foreigners  who 
voluntteurily  accept  service  in  the  Dtopian  community. 

More' 8  Utopia  is  the  first  modern  presentation  of  the 
theory,  but  he  did  not  regard  his  scheme  as  a  practical 
possibility.  The  French  Revolution  first  brought  com- 
munistic theories  into  the  realm  of  practical  politics.  In 
England  communistic  theories  were  popularised  by 
Robert  Owen  (1771-1868)  the  foundation  of  whose  theory 
was  practical  philosophy.  Owen  was  a  manufacturer 
whose  experience  led  him  to  draw  up  a  new  scheme 
of  society  Cor  the  relief  of  the  labouring  poor.  He  con- 
sidered that  poverty  was  mainly  the  result  of  evil  environ- 
ment. He  accordingly  tried  to  provide  an  environment 
such  as  wouM  allow  children  to  grow  up  apart  from  the 
polluted  air  of  competition.  Men  would  therefore  be 
brought  into  communities  where  combined  interest  replac- 
ed individual  interest.  Labour  would  become  temperaite 
and  effective  in  such  a  community  and  could  be  easily 
superintended  by  a  communal  aluthority.  Owen  and 
others  tried  many  experiments  to  prove  their  theories  at 
Orbiston  near  Glasgow,  and  at  New  Harmony,  in  thc^ 
United  States  of  America.  These  and  maoiv  other  ex- 
penments  were  complete  failures,  and  Owen  is  now  re- 
membered not  as  a  communist,  but  as  the  apostle  of  co- 
operation and  labour  exchamges. 

Many  attempts  at  the  founilation  of  communistic  socie- 
ties have  been  made  since  Owen's  time,  chiefly  in 
America.  Religious  societies,  such  as  the  Mora- 
comim  vians,  Essenes,  and  certain  monastic  orders, 
SoofeViM.  have  for  long  obser\^ed  the  principles  of  equal 
labour  and  equal  distribution.  Many  commun- 
istic societies,  of  which  the  Shakers,  Rappists,  and  Per- 
fectionists may  be  mentioned,  hseve  existed  for  a  shorter 
or  longer  period.  The  Perfectionists  of  Oneida,  founded 
in  1849,  were  a  manufacturing  community  who  flourish- 
ed for  a  considerable  time,  but  broke  up  ultinjaitely  owing 
to  the  lack  of  faith  on  the  part  of  the  younger  members. 
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These  oommunistic  settlements   were   far  removed  from^ 
the  ideal  communism  of  Plato.     All  the  members  were 
hard-working  and  had  little  opportunity  to  enjoy     the 
leisure  so  greatly  esteemed  by  Plato.     They  were  not, 
moreover,  true  political  communities.    They  were  mostly 
held  together  by  a  common  religious  bond.     A  true  poli- 
tical society,   however,  is  joined     together  by  definitely 
political  ideals.     Common  purpose  and  common  interests 
among  a  community  lead  to  permanent  political  orgaouis- 
ation.     These  various  societies,  again,  were  possible  only 
within    a   larger    state.      The    larger    state    was   essen- 
tial to  their  securitv  from  external  interference,  and  it 
also  received  those  members  who  did  not  find  the  com- 
munity to  their  liking.    The  dissentients,  instead  of  being 
dangerous,  simply  left  the  community-     Again,  no  poli- 
tical lesson  can  be  gathered  from  them  because  they  were 
too  small.     They  were  smaller  than  modern  small  muni- 
cipalities.      In  a  small  community  of   a,   few  thousand^ 
members,  each  individual  can  feel  a, certain  amount  of 
real  personal  responsibility  for     tie     community,   and,, 
where  joint  ownership  exists,  he  can     feql   hims.elf    in 
some  way  an  effective  joint-owner.     With  the  extension 
of   the  community,    the   power   of   individual    members 
diminishes  and  the  power   of  the   common  ^  organivsation 
grows.     The  wKole  meahing  of  communism  thus  changesF 
with  the  extension  of  the  limits  of  the  community.  -> 

The   greatest  objection  to  conimttnism  as  a  whole  iisj 
that    in   abolishing   private    propcfrty    and    the    family  I 
Gritioism      (^^^o^^^    some  *  coiiimunisffi    tbibk   the    faihily 
of  comm-    may^  continue   in   a   communistic  society),    it' 
unism.        takes*  away  the  most  essential  instrument^  of. 
man  for  the  realisation  of  his  moral  ends.     Man  cannot 
realise  moral  ends  without  the  means  to  do  so ;  property 
and    the    faoaiilv    are  'the    means,    therefore    thev    are 
essential      moral      attributes      to      man.        From     the 
economic    standpoint,     the    abolition    of    private    pro- 
perty 'would  take  away   the  chief   stimulus  to  personal 


490  POLITICAL    SCIENCB. 

exertion.  Where  no  one  can  call  anything  his  own,  no 
one  will  work.  If  everything  belongs  to  everyone  else 
at  the  same  time,  the  interest  of  any  one  individual  in  it 
will  be  very  small.  Whatever  may  be  the.  future  of  man- 
kind, the  fact  at  present  remains,  that  the  normal 
man  works  in  order  to  accumulate  personal  possessions. 
Co-operattion,  which  has  been  so  successful  in  recent 
years,  is,  as  yet,  a  means  towards  the  same  end-  Again, 
it  may  be  urged  against  communism  that  no  form  of 
government  can  be  devised  which  will  regulate  produc- 
tion and  distribution  to  the  satisfaction  of  everyone. 
Oovernments  are  not  infallible;  they  are  human  mate- 
rial as  well  as  the  individuals  themselves.  Only  with  an 
all- wise  governinent  could  communism  be  successful. 

Socialism  shares  several  common  aims  and  methods 
with  communism.       The  chief  element  of  difference  lies 

in  private  property,  which  the  socialist  accepts 
SJhooi**'^    as  essential.     Socialists    however,  vary  much  i!n 

their  own  opinions,  aiid  from  these  opinions 
•certain  definite  schools  of  thought  may  be  extracted. 

1.  The  "Scientific"  or  Marxian  Socialists. — The 
central   figure   in    this    school    is     Karl     Marx,     whose 

work,  Capital,  has  been  called  the  Bible 
1.  Marxian  ^^  Socialists.  Marxian  socialism  is  essen- 
Vn  —  tially  economic  in  character,  though  the  state 
SoeiaiUm.     is   regarded   as  necessary  to  achieve  its   goal. 

Society,  according  to  this  view,  is  gradually 
moving  towarids  collective  ownership.  The  old 
system  is  breaking  down  before  the  new.  economic 
conditions.  Collective  ownership  is  th6  next  stage 
in  the  evolution  of  society.  Social  structure  to 
the  Marxian  is  explained  by  economic  conditions.  Our 
whole  life  is  in  every  aspect  moulded  by  the  economic 
■conditions  sun*ounding  us.  Up  to  the  present  the 
workers  haive  been  mere  tools  in  the  hands  of  the  capital- 
ists.    Labour  is  th^  only  measure  of  value  and  whUt  has 
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happened  in  the  past  is,  that  the  capitalists,  whose  pro- 
perty is  the  result  of  the  apgrression  of  the  strong-  a.gainst 
the  weak,  are  able  to  exploiti  the  working  man.  The 
workinjT  man  is  not  able  to  compete  with  tlie  ca:pitalist, 
for  modem  machinery,  added  to  the  possession  of  land 
by  the  capitalist,  makes  the  latter  stronger  and  stronger". 
The  workman  has  to  work  longer  and  harder  than  the 
wages  he  receives  warrant,  and  the  surplus  above  what 
he  actually  receives  is  the  source  of  the  .  capitalist's 
inrome.  - 

Marxian  socialism  thus  draiws  a  sharp  distinction  be- 
tween the  capitalist  anJ  the  working  man,  a  distinction 
which  led  to  the  idea  of  class  antagonism.  The  mass- 
iufi^  of  workers  in  factories  wa^  fa^^'oiirnble  to  combined 
action,  and  tttis  action,  say  the  Marxians,  should  be 
exercised  for  securing  parliamentary  majorities.  Marx 
himself  regarded  the  victory  of  the  worker  to  be  a  matter 
of  evolution;  others  (revolutionary  socialists)  hold  that 
the  workers  should  aim  at  the  complete  upsetting  of  the 
present  system  by  a  definite  revolution. 

2.  Fabian  Socialism. — ^The  Fabian  Socialists,  led  by. 
the  English  Fabian  Society,  differ  from  the  Marxians 
ohiefly  in  their  methods.  AcceptiirtLthe  ordin- 
socTaiftrn.  ^^  socialistic  doctrine,  they  consider  fbat  the 
best  way  to  bring  the  socialistic  regime  into 
practice  is  to  secure  on  the  part  of  the  people  the  con- 
viction that  the  socialistic  type  of  society  is  the  best. 
The  Fabfans  abstadn  from  political  work  and  concentrate 
their  efforts  on  literary  propaiganda  work.  The 
Fabian  Society  has  as  members  several  of  tbe  best 
known  novelists  and  playwrights  of  th^  day,  wh^se  dis* 
tinctly  socialistic  teachings  have  eitber  been  read  or 
witnessed  on  the  stage  by  hundreds '^of  thousands-  The 
pamphlets  of  the  Fabian  Society,  written  lareely  by  the 
same  men,  have  also  been  most  itiflueAtial ' in  spreading 
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socialistic     ideas   among    the    thinkiiig    classes.       The 
Fabians  axe  paj-tipularly  keen  on  municipal  socialism. 

3.  The  Christian  Socialists.*— The  central  idea  of  this 
School  is  that  the  doctrine  of  Christianity  requires  col- 
lective   ownership.       Christian    socialism    was 

loofaKl'fJ^*"  Started  in  the  middle  of  last  century  (1849-53) 
'  by  P.  D.  Maurice,  whose  chief  aim  was  to 
encourage  co-operative  productioin  of  working-men's  asso- 
ciations in  order  to  improve  the  conditions  of  working 
men.  Competition  was  regarded  as  the  origin  of  most  of 
the  evil  among  that  dass.  Charles  Kingsley,  the  novel- 
ist,  was  a  well  known  Christian  Socialist.  • 

4.  State-Socialism.— rrState^sociailisni    ,  origin'ated      in 
Germany,  and  <5nly  in  Germany  can  a  school  of  state- 

'  socialisna^.  be'  said  to-,  exist,  though  in 
sottUriism.  <^thesp  oountjues  the  influence!  of  its  theories  has 
been  v^ft-ry;,  gi'eat.  State-so^iajli^m  represents 
a  copnpromise  ; theory.;,  it  believe  in  preserving 
existing  class-relations  but  in  uising  governitient  to 
carry  out  certain  paris  p{  'the  socialistic  ideal. 
It  seeks  jpatpticularly •  to  fiav(^ ;the  wealc  from  the  strong; 
in,  this  lies  :its,  .characteristic  note.  Socialism  regards 
all  citizens  as  conung  und^r  state  control^  state-social- 
ism sc^s  tor  bring  u:^der  the  state  ooAtrol  only  those  who 
cannot  take  carpe  of  themselves.  Old-age  pensions,  work- 
m^en's^  insu3:an<;^e,.  and  factory  .legislation  in  ^general  are 
types  of. the  legislation  advocated  by  state^oci^lism. 

•  6;'  Socialists  of  the  Chair j— This  term  was  given  in 
1872  to  some  yoing  German  Professors  of  Pblitilcal  Eco- 
6  "Sooiaf-  ^^^J  "«5io.  advocated'  state-int^rferelice  with 
lata,  of  the  property '  rights  for  the  public  welfare.  Their 
®*!**''""  .  theory  -  was  not  reftUy  .  socialism  but  a 
protest  dgainst  soeialj^m*  They  are  socialists  only  in 
ndrme,'not  in  factt;  the  name  has  b^eix  given  to  them  in 
derision  by  &oci^st  enemies. 
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6.  \Guild  Socialism. — Guild  Socialism  is  a  recent 
development,  of  which  the  chief  exponent  in  England  is 
Mr.  G.  D.  H.  Cole.\  His  theory  was  developed 
Socialism,  against  the  current  Pabiati  collectivistic  ideas. 
Collectivism,  he  considers,  means  a  vast  gov- 
ernment organisation  which  will  result  in  bureaucratic 
tyranny.  The  state,  therefore,  must  have  no  control 
over  industry.  The  state,  as  brganisefd  at  present,  is  the 
*'  comer-stone  of  the  edifice  of  capitalism."  Labour 
must  be  organised  in  unions  or  aggregation^  of  unions, 
called  National  Guilds.  {TRhe  chief  function  of  these 
Guilds  is  to  wage  waif  with  employel's  and  the  state?. 
Non-unionists  are  to  beT  rigorously  persecuted  in  order  to 
force  unanimity  among  workers.  "Ultimately  the  Nation- 
al Guilds_  are  to  control  all  industries.  The  stait© 
is  not  to  be  abolished,-  but  is  to  oontmue  in  some  sort  of 
equal  jgartnership  wiim  the  Guilds.  The  main  function 
of  the  state  will  be  to  direct  consiimpV.on,  the  Guilds  will 
oro-anise  production.  Guild  sociaiism,  as  expounded  by 
Mr.  Cole,  is  a  further  development  of  Marxian  revolu- 
tionary socialiGan.  It  has  close  affinities  with  syndi- 
calism.       ^ 

4     Ceitioism  of  Socialism. 

The  main  justfficiBttion  of  socialism  is  that  it  protests 

against  obvious  evilfe  in  otCr  present  social  system..    TJn- 

The  Just,      ri^stricted  compertition  has  undoubtedly  led  to 

ifioatijNiof    the  rise  of  the  eapitalisi'  or  capitalistic  combi* 

^ooiahsm.     naii^jjg  ^nd  to  the  Weakening  of  the  working 

man  as  an  individual.  The  growth  of  competition  tends 
more  and  moore  to  concenftnaite  mon^y  and  power  in  the 
hands  of  a  few  men.  The  small  competitor  is  crushed 
out  often  in  ways  which  are  unfair.  Duplication  of 
machinery  and  services  leads  bb  ibe  socialists  contend, 
to  economic  waste;  Inequliliti^esof  wealth*  and  oppor- 
tunity also  exist.  Pensonal  ability  4s  often  subordinated 
to  hereditary  wealth 'and  influence.       It  is  difficult  in 
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short,  to  see  how  any  theory,  of  the  common  good  can  be 
reconciled  with  the  great  inequalities  a«nd  injustice  which 
exist  in  the  present  system. 

There  is,  therefore,  reason  for  the  grounds  which 
underlie  socialism ;  but  like  .most  theories  which  aris^  as 
a  protest  against  existing  conditions  or  classes 
tendVto  of  individuals  it  tends  to  exaggeration.  The 
Extremes,  working  man  ha»  not  been  reduced  to  the  state 
of  complete  powerlessness  that  many  socialistic 
writers  imagine.  The  growth  of  large-scale  production 
has  enabled  the  workers  by  xneans  of  combinations, 
particularly  ttade  unions,  to  becojn.e  more  powerful  than 
they  ever  hseve  been.  Trade  unions  have  become  pos- 
sible mainly  owing  to  the  congregation  of  large  numbers 
of  men  in  one  place.  Not  only  •  has  the  work- 
ing man  been  strengthened  against  the  capital- 
ist in  this  wafy;  he  has  alfeo  by  combination 
been  able  to  exercise  considerable  influence  on 
the  legislatures  of  various  countries.  The  socialistic 
attacks  on  capital,  further,  forget,  that  labour  is  not  the 
only  instrument  of  production.  Capital  is  as  necessarv 
as  labour,  though  it  is  true  that  capital  can  be  organised 
in  a  different  way. 

One  of  the  grievances  of  socialists  is  that  land  is  in 
private  hands.  The  sea>  the  air^  and  the  land,  they  say. 
are  Nature's  ffifts  to  mankind  not  to  tJtis  or 
Ownership  that  pa>Tticular  individual.  Many,  without 
etc.*'*"'''  calling  themselves  socialists,  agree  with  tlus 
-proposition.  These  consider  that  land  should 
be  nationalised ;  that  present  owners  be  gradually  ejected 
as  public  funds  admit  of  fair  compensationg  being  paid 
to  them.  On  other  individual  questions  too,  such  aR  the 
nationalisation  of  railwavs,  the  socialists  have  manV 
supporters  otitside  their  o^  school  of  thought.  The 
principle  of  socialism,  too,  has  been  accepted  in  the  co- 
operation movement  though  the  organisatioioLB  of  co^ 
oxxeration  are  not  necessarily  socialistic. 
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Socialists  point  out  in  favour  of  their  theory  that  al- 
ready it  has  been  adopted  in  practice,  with  conspicuous 
success,  in   practically  every    country    in  the- 
rifilVii!!      world.        Competition  has  been   eradicated  in 
several    directions      by      government     action. 
Why,  then,   they  ask,   should   this  not  extend  to  every 
thing?       The  postal  service  has  eliminated  competition 
among  private  carriers.     In  many  countries  government 
owns  and  manages  the  railways.     Telegraphs,  telephones^ 
and,   in    cases,    even   mines   and   steannships    have    been, 
taken  over  by  governments.     Why  should  not  the  com^ 
plete  control  of  production  and  labour  be  similarly  taken- 
over?     The   governments,  central  and  locail,    in    India 
may  be  taken  as  an  example.     If  in  addition  to  the  army 
and  police,  government  can  manage  directly  schools  and 
colleges,  the  forests,    the  cultivation     of   quinine,   etc., 
why  cannot  everything,  jute,  cotton,  indigo,  coal-mines, 
etc.,  be  taken  over  and  managed? 

Several  arguments  against  this  may  be  brought  for- 
ward.     In  the  first  place,  the  abolition  of  private  owner- 
ship    and    management    from    all    production 
Private        would  lessen  production  because  it  would  take 
and*'*'*'''    away  one  of  its  chief  stimuli.     The  capitalist 
Produotion.  gets  better  results  than  the  govemmeiit  because 
he  is  able  to  enjoy  the  fruits  of  his  own  vork. 
Not  only  so,  but  supply  and  demand  at  piesent  decide  the- 
course  of  production.     Under  government  management 
production  would  decide  demand.    The  capitalist  is  con- 
stantly on  the  outlook  either  to  create  or  discover  new 
wants  and  meet  them.     New  wants  under  a  government 
regime  would    not    be    stimulated    at    all.     It    may    be 
argued  that  new  wants  may   well  lie    dormant;    on    the 
other  hand  diversification  of  wants  adds  considerablv  to* 
the  zest   ox   life    and   is  necessary  for   the   progress   of 
society.     Thus  although  the  socialist  would  not,   as  the 
communist,  abolish  all     private  property,  the  argument 
applicable  to  the  greater  is  true  of  the  less. 
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The  socialist,  again,  isr  over-optimistie  in  the  matter 
of  government  management.  Actual  experience  of  gov- 
sooiaiitm  emment-managed  industrial  concerns  ig  not 
^Slern.  hopeful.  It  is  universally  admitted  that  mat^ 
Manage-  ^™  ^^  general  concern  such  as  the  postal 
inent.  service  should  be  under  government,  as  well  as 

certain  monopolies.  Though  the  government  manage- 
ment is  usually  accepted  ae  efficient  it  must  be  remem- 
bered that  the  standard  of  efficiency  is  set  in  the  absence 
of  competition/  Where  governments  have  actually  start- 
ed competitive  agencies,  failure  has  been  at  least  as 
notable  as  success.  Government  management  will  never 
be  so  efficient  aw  private  management  as  it  cannot  offer 
the  same  prizes.  Government,  for  example,  cannot 
offer  anything  equivalent  to  a  partnership  in  a  firm  to 
a  manager  whereby  the  manager  can  enjoy  a  good  part 
of  the  income  made  by  his  own  efforts.  Government, 
again,  even  thougrh  representative,  is  not  answei-able  to 
shareholders  and  does  not  risk  failure.  In  the  case  of 
failure  in  an  enterprise  government  would  simply  close 
down,  without  having  had  the  economic  stimulus  of 
fighting  against  failure.  Besides,  the  very  vastaiess  of 
the  organisation  of  government  would  lead  to  delays  and 
lack  of  elasticity,  known  at  present  as  *red-tapeism,' 
which  woi^ld  lead  to  a  lessening  of  production  that  might 
well  be  far  greater  than  the  saving  effected  by  collective 
control.  ' 

Most  of  the  arguments  against  socialism  belonsr  to  the 
^here  of  econoniifcs,  and  cannot  be  dealt  with  in  detail 
here.  One  political  argument,  however,  we  must  speak 
of.  .  Even  if  socialism  were  brought  into  practice,  it 
would  be  a  most  irksome  and  undesirable  ^system.  In 
the  words  of  Herbert  Spencer — '*  Each  member  of  the 
community  as  an  individual  would  be  a  alaVe  of  the  com- 
munity as  a  whole." 
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In  so  mucli  as  all  production  and  distribution  is  to  be 
manag^ed  by  government,  a  huge  army  of  officials  would 
Til*  be  necessary.       The  extension  of  governmental 

jExtention    j^jjyi|;i^  leads  also  to  a  large  number  of  bye- 

m«nuT  ^*^®  ^^^  regulations  which  in  the  total  tend  to 
Aotivities.  bring  about  a  uniform  level  of  work.  In  a 
huge  organisation  like  government  individuality  has  no 
large  scope.  Boutine  replaces  individuality;  'red-tape' 
replaces  elasticity.  Individual  interests,  both  in  govern- 
ment service  and  outside  it,  are  allowed  play  only  in  so 
far  ans  they  do  not  clash  with  the  uniformity  of  the  gov- 
ernment system.  Initiative  would  be  repressed.  Genius^ 
to  which  progress  owes  so  much,  would  be  stifled,  for 
genius  is  an  exceptional  thing,  and  could  find  little  place 
in  the  rules  and  regulations  of  government.  Not  only 
so,  but  the  attitude  produced  in  the  citizens  would  be 
that  of  lethargic  acceptance  of  what  government  pre- 
scribed. It  is  here  in  particular  that  the  individualist 
positioti  19  strong  as  contrasted  with  that  of  the  socialist. 
The  huge  bureaucracy  would  sap  individual  spontaneity 
and  responsibility.  Self-help  would  he  replaced  by 
government  help. 

The  loss  of  the  buoyancy  and  resiliency  which  charac- 
terise the  present  system  cannot  be  viewed  lightly.  But 
the  huge  new  civil  service  would  have  other  bad  effects. 
There  is  no  tyranny  so  grinding  as  that  of  government 
departmental  formulae.  The  effect  on  the  government 
servants  themselves  would  be  bad.  Improvements 
especially  in  petty  necessary  matters  are  notoriously  diffi- 
cult to  achieve  in  government  concerns.  While 
government  will  readily  grant  lakhs  of  rupees  for  some 
general  scheme  it  will  take  months,  if  not  years,  to  argue 
departmentally  whether,  say,  two  extra  menials  are 
necessary  at  a  given  place.  The  effect  of  this  is  parti- 
cularly bad  on  government  officers  in  responsible  posts. 
Impatience  with  the  whole  system  often  leads  to  wilful 
action  in  cases  of  necessary  improvements,  to  avoid  the 

Ll 


498  POLITICAI.  SCIENCE. 

irritation  caused  by.  departmental  procedure.  Departs 
mentalism  is  nevertheless  necessary,  owiiig  to  the  iiuge- 
ness  of  the  organisation;  and  with  the  eiLteinsion  of  ^e 
organisation  to  all  matters  of  production  and  distribution 
it  would  become  infinitely  worse. 

The  effect,  again,  on  the  worker  is  bad.  The  relative 
security  of  tenure^  which  government  servants  enjoy  ie 
g^   ^  often  translated  by  the  worker  to  mean  that 

«n  tli«  he  need  not  work  so  hard  as  he  would  have  to 
worker.  ^^  under  private  management.  In  Australia, 
for  example,  the  government  labourer  is  said  to  have  the 
*  government  swing '  of  the  pickaxe,  as  contrasted  to 
the  more  agile  swing  of  the  worker  in  private  employ- 
ment. The  extension  of  the  '  government  swing '  to  all 
production  and  distribution  might  ease  muscle^s  but  it 
certainly  would  not  result  in  the  saving  which  socialists 
say  would  result  from  the  adoption  of  their  system. 

In  the  bureaucracy,  again,*  the  oflScials  would  be  con- 
tinually  acting   for   their    own    advancement.     Depart- 
mental requirements  do  not  always  coincide  with 
oraoy;"'       *^®    public   desires,    and   promotion   on    these 
leouirements  mav  not  lead  to  the  best  interests 
of    the    people.     The    increasing    officjalisation    of    the 
country  again  would  lead    to    democracy    becoming    the 
servant  of  officials.     It  may  be  said  that  in  a  democracy 
the  officials  of  government  are  the  officials  of  the  people. 
This  may  be  so  in  theory,  indeed,  but  it  is  far  from  the 
cafie  in  practice.    Officials  in  any  government  wield  great 
power,  and  it  is  the  officials  who  carry  out  the  expressed 
will  of  the  democracy.    »"WSth  increasing  duties  increased 
powers  must  be  given  to  officials,  with  the  result  that 
officialdom  would  become  an  empire  within  an  empire, 
ruled  on  a  graded  system  like  an  nrmy. 

Such  are  a  few  argumemts  that  might  be  bi*ought 
against  socialism.  It  is  the  thoroughgoing  application 
of  the  theory,  which  alone  may  give  reasons  for  doubt. 
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Many  people  not  professed  socialists  are  willing  to  ac- 
cept parts  of  the  socialistic  doctriiiei.  in  recent  years 
very  considerable  advances  have  been  made  all  over  Ibe 
world  towards  the  realisation  of  parts  of  the  socialistic 
programme.  The  tendency  at  present  seems  to  be  more 
ai^d  more  in  the  same  direction,  and  the  vast  enterprises 
which  the  great  European  War  has  thrown  directly  on 
the  shoulders  of  government,  will  doubtless  prove  a  lever 
to  socialists  for  demanding  an  extension  of  direct  gov- 
ernment activities. 

The  a-dvance  of  socialism  in  recent  years  i.as  been 
marked  in  Great  Britain  in  two  ways — social  legislation 
ffVtMnt  ^^^  mnnicipalisation.  Since  the  beginning  of 
Advanct  this  century  many  laws  have  been  passed  for 
Sociaiitip  the  bettering  of  the  lot  of  the  working  maij. 
Britain  ^^^  -^^^  Pension  Acts,  Employers'  Liability 
Acts,  Workmen's  Compensation  Acts,  Housing, 
Health,  and  Factory  Acts — all  these  have  recently  come 
into  operation.  The  chief  socialistic  measures  however 
have  been  in  mimicipalities  where  lighting,  both  gas  and 
electricity,  tramways,  water  and  libraries  are  directly 
owned  and  managed  by  a  large*  proportion  of 
municipalities. 

In  the  British  Colonies  and  India  the  advance  of 
socialism  is  even  more  marked.  It  must  be  noted  tliat 
In  the  ^^®  socialistic  measures  are  notadopied  because 
Colonies  of  any  accepted  theory  of  socialism.  As  a  rule 
and  India.  ^^^^^  other  reason  operates.  Thus,  in  Er.gland, 
moral  and  social  considerations,  in  Australia,  the  lack 
of  private  capital,  in  India  the  lack  of  capital  and  initia- 
tive on  the  part  of  the  people,  have  been  the  main  causes 
of  government  ownership  and  management. 

In  western  countries  the  socialists  now  form  parties  of 
considerable  political  strength.  This  is  particularly  the 
in  case    in    Germany,    where   the    socialists    are 

Germany       strong  not  only  numerically  but  also  because 
Franof.  they     are     united.     Socialism     as     a     political 
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force  is  relatively  new,  and  in  many  countries 
it  has  not  been  able  to  unite  its  forces  because  of 
inttenial  disBensions.  In  Germany  on  the  1st  March, 
1917,  there  were  in  the  Reichstag  eighty-nine  Social  Demo- 
craits,  and  other  nineteen  members  belonged  to  the  Social 
Democratic  Labour  Union,  a  body  which  broke  away  from 
the  Social  Democratic  party  in  1916.  There  were  tiius  in 
all  108  socialists  in  the  Reichstag  out  of  397  members. 
The  fiocialista  (taking  both  branches)  formed  the  stroug- 
©at  party.  In  the  German  National  Assembly,  elected 
in  1920,  there  were  166  Majority  Socialists  and  22  In- 
dependent Socialists,  together  representiiig  a  voting 
strength  of  nearly  47  per  cent,  of  the  votes  caBt, 
In  the  Chamber  of  Deputies  in  Erance  there  ia 
a  large  representation  of  socialists,  who,  in  the  mul- 
tiple party  system  prevailing  therel,  as  in  Germany, 
largely  control  government.  In  recent  years  the 
Badicals  have  often  joined  hands  with  the  socialists,  with' 
the  result  that  just  before  the  war  France  was  imdergoing 
many  reforms  in  response  to  the  Socialist  and  Radical 
demands. 

In  the  two  party  system  in  England  and  America  th'e 
socialists  have  not  been  able  as  yet  to  secure  any  appre- 
ciable control  in  the  lower  houses.  In  England, 
•nd^ihi"""  *tia  Labour  Party,  which  is  steadily  increasing, 
tiniiMi  partly  represents  socialistic  ideas,  but  is  not  a. 
"""*'  socialistic  organisation.  Theoretically,  the 
Labour  Party  is  the  political  centre  of  the  socialist  move- 
ment in  the  United  Kingdom.  It  was  affiliated  to  the 
International  Socialist  Bureau  in  1908,  and  thus  was 
committed  to  socialist  principles.  Actually,  howevOT, 
the  Labour  Party  is  controlled  by  the  trade-unions,  amd 
in  i\f  new  constitution,  adopted  In  1918,  the  party  did 
not  openly  accept  socialism  as  an  essential  part  of  its 
doctrines.  The  chief  socialist  organisaition  in  Britain 
used  to  be  the  S.  D.  F.,  or  Social  Democratic  Federa- 
lion,    which,    in    1911,    was    amalgamated    witii    some 
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smaller  organisations  and  became  known  as  tlie  British 
Socialist  Party.  The  I.  L.  P.  (Independent  Labour 
Party)  is  another  well-known  British  socialist  organis- 
ation. It  has  a  fairly  large  membership^  and  publishes 
the  weekly  Labour  Leader  and  quarterly  Socialist 
Review.  Other  British  socialist  organisations  are  the 
National  Socialist  Party,  which  was  formed  by  seceders 
from  the  British  Socialist  Party,  the  Clarion  Fellowship 
and  the  Herald  League,  named  after  the  socialist  papers 
the  Clarion  and  Daily  Herald;  and  the  Fabian  Society, 
a  propagandist  body,  which  conducts  a  Labour  Besearch 
Department  which  carries  out  regular  investigations  into 
social  and  economic  problems. 

In  America  socialism  has  made  little  headway,  owing  to 
the  fact  that  the  American  Federation  of  Labour  hitherto 
has  confined  itself  to  industrial,'  as  distinct  from  political 
agitation.  On  three  occasions  socialist  candidates  have 
stood  for  the  Presidency,  but  their  attempts  were  meant 
more  as  propaganda  than  as  serious  contests.  In  1919 
a  National  Labour  Party  was  formed  at  Chicago  with  a 
moderate  socialistic  programme. 

The  various    socialist  organisations    ai-e  usually  v'ery 
Work  off      highly     organised.       They     are     missionary 
Organist       bodies   as   well  as    political,     and    the    large 
ationt.         accessions  to  their   strength   in  recent  years 
show     how     successful     their     missionary     activities 
have  been.    They  have  speakers,  pamphlets,  newspapers 
and  magazines.       The  Vorwaerts  in   Germany    and   the 
Clarion  in  England  are  good  examples  of  their  news- 
papers.      In  recent  years  the  growth  of   socialism  has 
been  marked  particularly  by  labour  unrest,  shown  in  the 
many  strikes  tlfat  take  place  throughout  the  world.    Be- 
fore the  outbreak  of  the  Great  Wfar  these  strikes  were 
growing  at  a   rapid  rate.       Some  were  only    of   local 
importance  it  is  true,  but  others  were  aimed  at  upsetting 
the  whole  industry  of  the  country.    This  was  particularly 
noteworthv  in  the  Eailway  strike  in  England  (1911)  and 
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the  strikes  of  the  Coal-miners  and  Transport-workers  in 
1912.  Conciliation  and  Arbitration  between  workmen 
and  owners  has  now  become  a  most  important  activity^  of 
government.  As  yet,  owing  to  the  uncertainty  of  things 
in  the  process  of  "  settling  up  "  after  the  war,  it  is  diffi- 
cult to  gauge  the  inner  meaning  of  the  many  post-war 
strikes . 

The  Internationale,  or  Internationalist  Socialist  Bureau 
was  created  in  1900,  with  headquarters  in  Brussels.  Its 
Th«  function   was   to   carry   out   the   decisions    of 

Rationale,  triennial  international^  socialist  conferences,  to 
summon  international  congresses  in  emergencies,  and  to 
maintain  a  central  socialist  office  for  propaganda.  The 
organisation  wa?s  suspended  during  the  first  threei  years  of 
the  Great  War.  Its  activities  were  resumed  in  1918,  but 
a  proposed  international  conference  was  frustrated  by  the 
opposition  of  the  British  and  French  Governments.  An 
inter-allied  Labour  and  Socialist  Conference  took  its 
place.  Arrangements  were  made  for  an  international 
conference  to  be  held  simultaneously  with  the  meetings  of 
peace  delegates.  This  Conference  met  in  February,  1919 , 
at  Berne,  but  several  nations  were  unrepresented  at  the 
meeting,  which  is  known  as  the  third  Internationale. 
The  second-  Internationale  took  place  at  Amsterdam  in 
April,  1919.  It  arose  out  of  the  Berne  Conference  and 
another  international  conference  held  in  Berne  at  the 
same  time — the  International  Trade  Union  Conference. 
The  second  Internationale  created  an  Acting  Commission, 
with  headquarters  at  Amsterdam,  which  has  replaced  the 
original  Bureau. 

The  plethora  of  strikes  in  the  years  before  1914  coin- 
cided with  the  growth  of  a  new  socialistic  doctrine — syn- 
syndic-  dicalism.  Syndicalism  comes  from  the  Frencb 
aiism.  word  syndicaf,  which  meafns  a  trade-union > 
Syndicalism  is  closely  connected  with  socialism,  but  it 
considers  that  the  older  socialism  Has  completely  failed-ta 
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bring  about  whajk  it^pr^essed  to  do.  (The  three  main 
ideas  of  syndicalism. are :  (a)  Labour  is  the  only,  source  of 
wealth  and  the  one  ground  for  its  enjoyment;  (b)  The 
wage-earners  have  the  right  to  own  and  control  industrial 
concemsi;  (o)  In  order  to  do  so,  they  should,  through 
their  trade-unions,  continually  strike.  SMkes  are  of  two 
kinds,  "irritation  strikes''  and  the  ''general  strike/' 
The  inritation  strike,  or  mbotage,  simply  means  scamping 
and  spoiling  work  in  ord^r  to  ruin  employers.  The  salient 
element  of  syndicalism  is  this  ruthless  antagonism  of  the 
worker  to  the  employer.  According  to  syndicalism  not 
every  one  that  works  is  a  '  w0}s:^\;  worker  means  wage- 
eameT^  or  manual  ^worker .  (  All  other  workers,  e^g., 
managers  and  professional  Wen,  are  included  in  tiie 
classes  which  ai^e  regarded  as  the  deadly  enemies  of 
the  labourers.  \Jt  is  thus  opposed  to  the  funda- 
mental  "principles  of  democracy./  Not  by  persuasion, 
or  by  constitutional  majority  legislation,  or  by  co^ 
operation,  is  the  ideal  of  syndicalism  to  be  attained,  buil 
by  ruthless  ruin  of  the  upper  and  middle  classes.  Dis- 
appointed with  the  results  of  socialism  as  seen  in,  say 
the  nationalisation  of  the  Post  Office  or^  the  municipalis- 
ation  of  light  and  water,  the  syndicalist  asks  for  a  direct, 
immediate  class  war.  Dogmas  and  socialistic  formulas 
are  useless;  what  is  wanted  is  action. 

It  is  needless  to  criticize  syndicalism.     The  authors  of 
it  themselves  admit  that  the  theory  may  be  unsound ;  what 
they  want?  is  action.  Action  of  the  kind  advocated  wotdd 
in-evitably  bring  back  similar  results  and  cause  a  revolu- 
tion in  the  meantime.     The  wiser  reformers  among  both 
employers  and  waige-eamers  recognise  the  community  of 
interest  that  exists  between  labour  and  capital  and  this 
new  sympathy  is  leading  to  new  organisations.       Syn- 
dicalismis  destructive;  not  constructive.    The  syndiddrst 
has  little  idea'  Of  how  the  workers  are  to  be  organised 
after  their  victory  over  the    middle    and    upper    classes. 
The  unfortunate  thing  is  that  S3mdicalism  undoubtedly 
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played  a  great  part  in  instigatiiig  the  extraordinary  nam- 
ber  of  strikes  whicli  occurred  in  the  decade  before  1914. 

5.     The  tkitb  eito  or  the  State. 

Why  does  the  State  exist  P  This  is  one  of  the  fnnda- 
mental  questions  qf  Ethics  and  Political  Science.  The 
General.  answers  gjiyen  to  the  question  are  manifold: 
each  writer  on  the  subject  has  his  own  solution. 
[Prom  the  earliest  days  when  thinkers  began  to 
speculaite  on  eivio  life  and  conduct,  attempts  have  been 
made  to  formulate  a  dehnite  end  for  the  state.  Political 
Science  is  as  old  as  Pericles,  but  the  Science  of  Pericles 
in  most  respects  is  y&ry  different  from  the  Science  of 
to-day.  History  the  material  of  Political  Science  is  con- 
tinuaJly  changing,  and  Political  Science  changes  with  it. 
Both  the  material  of  the  Science  and  the  Science 
itself  are  in  a  continuous  process  of  evolution, 
flistory  gives  new  experience  and  new  experience 
implies  i^ew  adaptations  in  the  Science.  The  conditions 
of  human  life  vary ;  facts  change  and  conflict.  Political 
Science  deals  with  what  was,  what  is,  and  what  ought 
to  be.  To  the  change  of  facts  is  add-ed  the  change  of 
ideals.  Conflicting  facts  and  ideals  cannot  but  lead  to 
occasional  confusion  in  a  Science  in  which  the  subjects 
are  often  with  very  greait  difficulty  reducible;  to  a  single 
formula. 

To  the  ancients  the  state  was  an  end  in  itself.     Every 
detail  of  individual  life  was  a  matter  of  state  control. 
Tii,  The  laws  of  the  state  related  to  the  minutest 

orMk  particulars  of  everyday  life.    Individuals  were 

the^statt  not  beings  with  separate  personal  rights :  they 
end  *"  were  mere  parts  of  a  state.  The  state  was  the 
itself.  supreme  fact  of  life,  and  the  efforts  and  actions 

of  individuals  had  to  flow  into  the  state  just  as  a  river 
flows  intb  ihe  sea.  It  must  be  remembered  that  the 
Ghreeks  made  no  distinction  between  state  and  society. 
ITow-a-days  we  tend  to  regard  the  state  more  as  a  means 
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toT^ards  the  realisation  of  an  end  than  an  end  in  itself; 

and  tliis  distinction  is  based  on  ai  distinction     latent  in 

modem  thought  between  state  and     society.       Freedom 

again,  to  the  Greeiks,  was  not  so  much  a  political  as  a 

social  matter.      The  political  liberty  of  the  Greeks  made 

personal  rights  and  interests  completely  subservient  to 

the  state^  aa  exemplified  by  ostracism,  an  institution  by 

which  any  one  who  was  regarded  as  dangerous  to  the  state 

was  expelled  from  it.     But  that  political  liberty  is  vastly 

different  from  modem  political  liberty.       Aristotle,  in 

distinguishing  the  various  forms  of  government,  divided 

them  into  normal  and  perverted;  those  with  true  ends, 

amd  those  with  false  ends.      Those  with  true  endsi  existed, 

he  said,  for  the  well-being  of  the  people  ast  a  whole ;  those 

with  perverted  or  falise  ends  exisited  for  the  benefit  of  the 

governing  class.     False  ends  of  this  tyi)e  have  frequently 

been  punsued  in  practice,  though  no  state  could  exist  with 

such  a  liheory  as  its  avowed  basis.     The  whole  course  of 

history  is  marked  by  the  attempts  of  classes  or  sections  to 

seize  power  for  their  own  benefit.     Up  to  modem  times 

superior  wealth  or  enlightenment  has  frequently  enabled 

the  higher  classes,  although  relatively  few  in  numbers  to 

pruide  the  policy  of  the  state    to    their   own    advantacre. 

With  the  growth  of  democracy  this  tendency  is  rapidly 

disappearing;  in  fact  the  lower  classes,  it  is  often  said, 

are  seizing^  power  for  their  own  benefit. 

Even  vmen  we  have  established  a  definite  and  satis- 
factory theory  of  the  end  of  the  state,  it  is  by  no  means 
easy  to  decide  how  far  any  given  policy  is  true 

views'**"  ^  ^^^*  ®^^*  Self-interest  oiften  blurs  the  good 
of  the  community  in  practice,  even  when  the 
0ta<fe  is  universally  admitted  to  exist  for  the  good  of  the 
whole,  and  not  for  any  part  or  parts.  The  end  of  the 
state,  again,  has  frequently  been  regarded  as  something 
witli  which  the  state  is  not  itself  concerned,  at  lea'st  not 
as  an  active  agent.  The  end  of  the  state  is  determined 
for  it  by  an  external  power,  such  as  the  will  of  God  or 


506  POLITICAL  SCIENCE. 

the  forces  of  evolution.  The  state  according  to  this 
view  is  surely  an  instrument  in  the  hands  of  some  force 
outside  itself,  in  which  the  free-will  of  man  has  no  deter- 
mining power.  The  theocratic  view  of  the  state  is  an 
example.  The  Jewish  theory  of  the  state  was  that  the 
state  existed  to  further  the  ends  of  the  church,  both 
being  the  creations  of  the  will  of  God.  Modern  theory 
regards  the  state  as  a  human  institution,  not  an  impos- 
ition of  some  external  power.  Its  ends,  theirefore,  are 
human  ends. 

Many  theories  of  the  end  of  the  state  are  not  so  much 
false  as  partial.     Writers,  in  their  zeal  to  bring  forward 
some  essential  ends  of  the  state  have  sometimes 
"^pSJtial"  elevated  partial  ends  into  complete  or  final  ends. 
Ends.  xhis  is  particularly  the   case  with  writers  of 

certain    declared    tendencies    such   as   individualistic    or 
socialistic. 

Order   or   security  we  have   abeady   seen   to  be   tifcie 
central  tenet  of  the   individuaiilstic   school   of  thought. 
Though  capable  of  a  fairly  wide  interpretation, 
1.  order,      j^^i^her  order  nor  security  adequately)  represents 
the  true  end  of  the  state.     Security  of  person  amd  proj 
perty  is  indeed  a  primary  essential  for  the  well-being  ot 
society,  but  as  a  complete     end  of  the  state  the  theory 
rests   as   we   have   seen    on  an    unsound  basis.       borne, 
indeed,  hold  that  the  preservaition  of  order  is  essential  to 
the  continuance^  of  the  present  scheme  of  things.    To  pre- 
serve the  present,  they  say,  at  least  guarantees  that  the 
future  will  be  no  worse  than  the  present.     On  the  othei 
hand   however,  we  live  in  a  worid  of  .imperfection  whew 
not  eVen  the  most  optimistic  can  find  every  axrangemen 
satisfactory.     To  exclude  the  possibility  of  progress,  aj 
this  view  does,  is  not  only  a  mistaken  view  of  man  and 
societv,  but  opens  the  way  to  rettogression.     Man  as  a 
moraf  agent  works  towards  definite  ends,  but  this  theory 
reprards  man  as  static. 
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Progress,   however,    cannot  be  regarded   as    an   end. 

2.  Progress.  ^*  ^®  ?  process  towards   an   end.     We  must 

determine  the  end  in  order  to  make  progress 
possible. 

Happiness  has  frequently  been  set  down  as  the  end 
of  the  state,  particularly  in  the  form  of  the  greatest  happi- 

3.  Happi-     ^^^  ^^  *^®  greatest  number.    The  refutation  of 
ness.  this  theory  belongs  more  properly  tb  the  realm 
of  ethics.     The  theory  is  now  discarded,  but  although  un- 
sound, it  had  a  profound  influence  on  legislation,  especial- 
ly in  breaking  up  ihe  results  of  the  laissez-faire  theories. 
The  theory  itsell  like  the  theory  of  laissez-faire  is  indivi- 
dualistic.    It  regards  society  as  merely  am  aggregaftion  ot 
units,  each  unit  having  so  many  feelings.     Society,  how- 
ever, is  an  organic  whole,  noi?  a  mere  sum  of  individuals. 
The    theory    again    fails    in    the    fact    that    although 
society  is  an  organic  unity,  there  is  infinite  diversity  in 
the  unity.     No  two  individuals  agree  in  their  conception 
of  happiness.     There  is  no  standard  of  happiness  in  the 
Avorld,  yet  the  theory  would  have  the  state  judge  what 
is  greater  or  less  hdppiness  among  the  citizens.     Happi- 
ness, further,   is  a  very  indefinite  term.     Happiness  is 
not  the  same  as  well-being.     A  pleasurable  feeling  in  ail 
the  individuals  of  a  given  society  is  by  no  means  a  proof 
that   that  form   of  society  is   ideally   perfect.     Another 
objection   to  the  theory  is  that  the  maximum  happiness 
in  any  given  society  might  coincide  with  a  gi'eat  deal  of 
unhappiness  for  some — once  granted  that  happiness  can 
be  measured. 

As  a  rough  expression  of  the  eoids  of  legislation  thi« 
theory  expresses  valuable  truths,  and  it  deserves  credit 
far  the  humanitarian  legislation  which  it  undoubtedly 
helped  to  bring  about.  Happiness  is  a  natural  aim  for 
everyone ;  no  on«e  wishes  to  be  unhat>py.  The  theorv  is 
a  common  sense  expression  of  the  endf*  of  legislation  but 
as  a  complete  expression  of  the  end  of  the  state  it  breaks 
down  on  closer  examination. 
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Utility  has  also  been  given  as  th<e  end  of  the  state. 

This  theory  says  that  every  action   of  the  government 

must  be  of  some  use.     As  a  rule  every  action 

is  of  use,  but  it  must  be  useful  for  some  end. 

Usefulness^   like   progress,    implies    something   further. 

Utility  thus  confuses  end  and  means. 

Justice  which  has  frequently  been  given  as  an  end  of 
the  state  is  too  narrow.  Abstract  justice  excludes  other 
X    I*.-*-.-,    departments  of  human  life — such  as  the  econo- 

vi    wll8ll06i  .  •iiii        ii*«  -ri*  • 

mic  or  intellectual  life.  Justice  is  more  a 
condition  dependent  on  the  realisation  of  the  true  end. 
Complete  justice  too  involves  absolute  knowledge  which 
belongs  only  to  God.  If  justice  is  too  narrow,  then 
morality,  the  Platonic  notion  of  the  end  of  the  state  is 
too  wide.  The  state  can  control  only  the  overt  actions  of 
man.  The  dispositions  and  motives  of  the  moral  life  are 
outside  the  scope  of  the  state.  This  theory  is  true  inso- 
much as  the  end  of  the  state  must  be  ethical. 

It  would  be  easy  to  compile  many  other  formulae  of 
the  end  of  the  aikte  given  by  different  writers  or  poli- 
ticians. Many  of  these  scarcelv  deserve  con- 
sideration  as  they  are  frequently  no  more  than 
the  casual  statement  of  practical  politicians.  In  the 
modem  world,  for  example,  democracy  is  sometimes  held 
to  be  the  end  of  the  state.  So  again,  many,  following 
Plato,^  say  that  the  rule  of  one,  or  ideal  monarchy  is  the 
beet.  There  is  obviously  confusion  here  between  the  end 
of  the  state  and  the  organisation  of  the  sta.te.  The 
organisation,  whatever  it  may  be,  exists  for  a  certain 
end ;  to  call  the  organisation  the  emd  is  to  confuse  means 
and  end. 

Other  false  or  partial  ends  we  have'  already  dealt  with. 
Liberty,  a  term  with  wide  connotation,  may  be  an  end 
among  other  ends,  but  it  is  not  the  sole  end.  In  the 
other  parts  of  this  book  we  have  seen  how  erroneous  may 
be  the  ideas  underlying  certain  aspects  of  liberty.  The 
phrape  Liberty,   Equality,   Fraternity,   the  watch-words 
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of  the  French  Kevolution  has  been  given  as  an  end, 
but  its  meaning  is  very  indefinite.  Equality  we  have 
dealt  with  in  our  analysis  of  Communism  and  Socialism. 
Fraternity,  or  brotherhood,  is  too  vague  a  term  to  be 
of  practical  worth. 

One  other  statement  of  the  end  of  the  state  requires 
notice,  viz.,  the  nationalist.  One  of  the  best  representa- 
Th«  tives    of    this  view    is  •  the    German    Political 

Nationalist  Scientist,  Bluntschli.  Not  only  does  he  clear- 
ly give  the  nationalist  view  to  the  exclusion  of 
all  others,  but,  by  the  reservations  and  qualifications  of 
his  view  he  shows  the  inherent  weakness  of  the  theory. 
Let  us  examine  Bluntschli's  theory. 

Bluntschli,  after  dismissing  various  theories  as 
improper  views  of  \h.e  end  of  the  state,  gives  his  own 
Bi...*«.hi:>.  v^®^  ^^  these  words — '*the  development  of  the 
Statement  national  capacities,  th'e  perfecting  of  the 
°'  '*•  national  life,  and  finally,  its  completion/'     He 

adds,  as  a  qualification  to  his  theory,  "provided, 
of  course,  that  the  process  of  moral  and  politicail  develop- 
ment shall  not  be  opposed  to  the  d-eistiny  of  humanity." 
He  goes  on  to  say  that  '*  the  life-tabk  of  every  individual 
is  to  develop  his  capacities  and  manifest  his  essence.  So, 
too,  the  duty  of  the  state  is  to  develop  the  latent  powers 
of  the  nation  and  to  manifest  its  capacities."  The  state 
has  thus  a  double  function,  the  maintenance  of  national 
powers,  and  their  development:  *'it  must  secure  the  con- 
quests of  the  past,  and  it  must  extend  them  in  the 
future." 

Bluntschli  adopts  this  statement  of  the  end  of  the  state 
in  preference  to  the  public  welfare,  which  was  the  Boman 
view  of  the  end  of  the  state.  He  agrees  that 
critieism  the  Eoman  view  is  above  criticism  ''if  one  re- 
i4at^onaiist  g^ds  the  natural  limits  of  the  state,  and  esx>e- 
viaw.  cially  the  judicial   order  and  administration, 

and    if    one   avoids    trespassing    upon    matters 
outside  those  limits,  such  as  the  free  life  of  the  individual 
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and  of  religious  communities.''  Public  welfare  is  an  in* 
dispemaable  element  in  the  policy  of  every  state,  yet  the 
expression  is  insufficient.  In  times  of  extraordinary 
crises  the  state  has  to  risk  its  existence  to  seve  its  honour. 
Belgium  at  the  beginning  of  the  Great  War  could  have 
saved  its  citizens  by  accepting  the  conditions  of  Germany, 
yet  Belgium  preferred  to  fight  for  her  honour.  Bluntschli 
recognises  that  certain  states  by  weakness  or  cor- 
ruption have  no  right  to  continue  in  independent  exist- 
ence. No  unprejudiced  German  or  ^talian,  he  says,  can 
regret  the  destruction  of  the  petty  states  which  led  to 
their  fusion  into  more  importamt  wholes.  Yet  Bluntsehli 
does  not  consider  that  the  public  welfare  covers  such 
cases,  and  he  enunciates  his  nationalistic  theory  to  cover 
the  defects  of  the  other. 

The  chief  difficulty  of  Bluntschli's  theory  is  contained 
in  his  proviso  **  provided  that  the  process  of  moral  and 
political  development  shall  not  be  opposed  to  the  destiny 
of  humanity."  The  destiny  of  humanity  is  therefore  a 
necessary  condition  of  his  state  end.  .'The  development 
of  national  capacities  is  justifiable  only  in  so  far  as  it 
does  not  oppose  the  destiny  of  humanity.  Obviously 
therefore  tne  national  end  is  not  a  final  end,  but  only  a 
relative  or  conditional  end.  The  destiny  of  humanity  is 
the  end. 

In  Bluntschli*8  theory  two  things  are  evident — that  there 
is  a  narrower  end  and  a  wider  end.  This  division  really 
depends  on  the  distinction  between  state  and  society,  a 
distinction  which  is  becoming  more  and  more  marked  in' 
the  modem  world.  .  In  the  Great  Wbtr  when  one  might' 
have  expected  the  nationalist  theory  to  be  at  its  maxi- 1 
mum,  it  wasf  the  wider  end  of  humanity  about  which  we 
heard  most.  The  fight  of  Germany  versus  the  rest  of 
the  world  was  a  fight  of  social  and  ethical,  as  well  as  of 
political  ideals.  The  future  of  humanity  was  regarded . 
as  more  important  than  the  future  of  this  or  that  state,  i 
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TLis  brings  out  the  objection  to  the  individualistic  ten- 
dency of  the  nationalistic  theory.  We  have  seen  already 
that  a  proper  view  of  the  individual  implies  others  as 
well  as  the  self.  The  state,  regarded  as  in  the  national- 
istic theory,  as  the  individual  writ  large,  is 
open,  to  the  same  objections  as  John  Stuart  Mill'si  theory 
of  individuality.  National  individualtty  may  develop 
selfishly  to  the  detriment  of  society  as  a  whole.  The 
nation  state  may  becomie  self-centred  or  eccentric  to  the 
exclusion  of  more  universal  principles  of  development. 
This  does  not  imply  that  national  cheracteristics — such  as 
we  understand  by  ^^Americanism" — are  bad;  national 
diversity  like  individual  diversity  gives  a  fuller  meaning 
to  the  social  whole ;  but  national  development  which  en- 
dangers the  whole  of  society  as  seen  in  the  recent  Ger- 
man development  is  undoubtedly  bad. 

In  the  modem  world  we  are  more  and  more  tending 
to  look  beyond  the  boundaries  of  the  state  for  an  ideal. 
Professor     Ii^temationalism  is  gradually  replacing  nation- 
Buricdss'      alism.      The     distinction     of    the    state    and 
^'•*^  society    as    a   whole    is    becoming    more   and 

more  marked.  The  Greeks  regarded  the  state  as 
an  end  in  itself:  the  ends  of  individuals  or  society  had 
no  place  by  themselves.  The  tendency  in  the  modern 
world  is  just  the  opposite,  viz.,  to  regard  the  state  as  a 
xneans.  The  state,  however,  is  a  necessary  factor  in 
social  organisation,  and  as  such  it  has  essential  func 
tions,  Professor  Bungfess,  of  Columbia  University,  New 
Toriki,  definitely  separates  the  ends  of  the  state  into 
three  distinct  parts — primary,  secondary^  and  ultimate. 
This  division  is  very  largely  accepted  in  modem  Political 
Science,  as  giving  the  most  satisfactory  solution  to  a 
vexed  question. 

Strictly  speaking  there  can  be  only  one  end,  the  ulti- 
mate end,  but  for  purposes  of  exposition  the  tripartite 
division  of  Professor  Burgess  is  most  useful. 
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The  primary  ends  of  the  state  are  simply  to  secure  the 
primary  conditions  of  the  ultimate  end,  which  is  the  per- 
fection of  individuals  and  mankind  as  a  whole,  or  simply, 
the  free  and  full  development  of  human  life.  This  end 
may  be  realised  in  a  world-state  or  amon^  a  humanity  so 
perfect  that  state-forms  are  not  necessary.  As  the 
human  race  is  at  present,  individual  states  are  necessary. 
The  area  of  states  is  determined  largely  by  the.  area 
which  experience  shows  is  compatible  with  self-govern- 
ment. .The  nation  state  must  maintain  order  and  secu- 
rity of  person  and  property.  This  is  essential  before  any 
progress  to  a  higher  end  is  possible.  Stable  govern- 
ment, giving  security  from  external  attacks  in  internal 
disorder,  is  a  pre-requisite  of  moral  advancement. 

Once  stable  government  is  secured,  progress  is  pos- 
sible. This  progress  must  first  take  place  in  the  nation, 
where  the  state,  while  securing  the  primary  essentials, 
must  remove  all  barriers  which  stand  in  the  way  of  the 
realisation  of  the  highest  type  of  life.  The  sphere  of  'gov- 
ernment in  relation  to  the  individual  must  be  marked 
out.  This  will  vary  from  state  to  state  according  as  the 
primary  ends  have  been  achieved.  The  state  will  make 
room  for  the  full  and  free  development  of  the  individual. 
The  individual  of  course  must  b©  understood  as  the  social 
individual  living  with  others  in  a  social  whole.  The 
independence  of  the  state,  leading  often  to  much  sacri- 
fice of  individual  life,  is  justified  from  this  point  of 
view.  It  preserves  its  independence  for  the  good  of  it? 
subjects. 

Any  exixression  of  the  end  of  the  state,  to  meet  the 
various  conditions  must  be  very  general.     No  better  ex- 
pression has  yet  been  formed  than  Aristotle's 

conclusion.  ^^^^^^^    <crjry^^  ^^^^^  ^O^^g   £^^0  being  lor  the 

sake  of  mere  life  :  it  continues  to  exist  for  the  sake  of  the 
good  life.'* 
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6.    Classification  of  Go  vehement  Functions. 

The  enuuclatiojQ  of  a  vague  formula  oi  state  ends  is  a 
▼ery  indefinite  guide  to  giving^  a  list  of  goyeminental 
functions.  Government  action  means  govemmeht' inter- 
ference of  some  kind,  and  ^e  liaTe  seen  the  widely  diver- 
gent views  held  by  various  thinkers  on  that  point.  To 
the  divergence  of  theory  is  added  great  divergence  in 
practice.  The  extent  and  the  effect  of  government  action 
varies  greatly  with  the  social  and  economic  condition  of 
different  peoples.  The  growing  complexity  of  political 
and  especially  economic  relations  makes  it  ei3dalemely 
difficult  to  say  what  government  activity  is  justified  and 
what  is  not. .  Not  only  in  the  world  as  a  whole  but  in  each 
state^  conditions  are  changing  rapidly ,  and  political  re- 
gnlation/  is  apt  to  follow  the  line  of  least  resistance  rather 
than  any  preconceived  theory  of  state  ends.  The  ten*- 
dency  is  for  government  to  take  over  more  and  more 
control— to  be  more  colltectivist  than  individjiaiint.  It 
is  difiiciilt^  moireover,  to  I'oretell  both  the  direction  and 
result  of  liiany  modern  movements.  Modem  governments 
work  on  the  principle  that  interfierence  is  justified  where 
government  can  predict  the  effects  of  governmental  action^ 
and  where  it  can  also  predict  the  likely  effects  if  no 
government  interference  takes  place. 

In  clalssif3ring  state  functions  certain  broad  lines  of 
distinction  are  obvious,  these  lines  being  determined 
flmerai  partly  by  a  survey  of  the  actual  practice  of 
tiini'  ***  existing  civilised  governments,  and  partly  from 
the  nature  of  the  stalje  itself. 

First,  there  are  the  fundamental  functions,  neciessairy 
or  indispensable,  normal  or  constituent  (for  all  tbese 
names  have  been  used  to  ilesignate  them). 

Ill 
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These  are  iiie  functions  whicli  each  government  must 
undertake  to  ensure  tihe  existence  of  the  state.  These 
I  Fundap  functions  are  fundamental.  They  include 
iMitai  the  maintenance  of  security,  exteroal  and  in- 
Funetiona.  ^^^^j^^      ^f      person     and      property.      These 

functions  halve  been  variously  termied  fundamental, 
fxrimary^  original,  necessary,  essential,  indiBpensahle  or 
normal  functions. 

Piresident  Wilson  summarises  these  as  feflow^l  — 
prtfMMit  1*   ^he  keeping*  of  ord;er  and  providing  for 

CHMni  ^®  protection  of  persons  and  property  from 
afion.  violence  and  robbery. 

(2)  The  fixing  of  the  legal  relatione  between  man  and 
wife  and  between  parents  and  children. 

(3)  The  regulation  of  the  holding,  transmission,  and 
interchange  of  property,  and  the  determinaltaon.  of  its 
liabilities  for  debt  or  for  crinuei. 

(4)  The  determination  of  contract  rights  between 
individuals. 

(5)  The  definition  and  punishment  of  crime. 

(6)  The  administration  of  justice  in  civil  cause. 

(7)  The  determination  of  the  x>olitical  duties, 
privileges,  amd  relations  of  citizens. 

(8)  Dealings  of  the  state  from  external  danger  or  en- 
croachment   and   the  advancement  of  its  intematiosial 

interests. 

Secondly,  there  is  the  vast  number  of  functions  which, 
though  not  necessary  to  the  existence  of  tiiie  staie  are 
J.  Minis-  actiaally  undertaken  by  the  majority  of  modem 
trant  civilised      governments.       President      Wilson 

Funetiont.   j^^j^^g  ^^^^  togifttiher  under   the  term   Minis- 

traat.  These  ministx^nt  functioQs  vary  from  state  to 
state  according  to  the  prevailing  opinions  and  conditions 
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of  the  people,     Presideoit  [Wilson  suma  them  up  under 
the  following  heads  :  — 

(1)  Tlie  legulation  of  tradei  and  industiy.    Under  this 
head    he    includes    the    coinage    of    money  and    the 

.  FrMitfeiit  establishment  of  standard  weights  and  measures, 
ciaiSiie^  l^^s  against  forestalling  and  engrossing,  fhe 
ation.  licensing  of  trndea,  etc,  as  well  as  the  great 

matters  of  tariffs,  navigation  laws,  and  such  like. 

(2)  The  regulation  of  labour. 

(3)  The  mainitenanee  of  thoroughfares, — including 
state  managemeoit  of  railways  and  that  great  grotip  of 
undertakings  which  we  embrace  within  the  comprehensive 
term  "  Internal  Improvements.'* 

(4)  The  maintenance  of  postal  and  telegraph  systems, 
which  is  very  similar  in  principle  to  (3). 

(6)  The  manufacture  and  distribution  of  gas,  the  main- 
tenance of  water  works,  etc. 

(6)  Sanitation,  including  the  regulation  of  trades  for 
sanitary  purposes. 

(7)  Education.. 

(8)  Care  of  the  poor  and  incapable. 

(9)  Care  and  cultivation  of  forests  and  like  matters, 
such  as  the  stocking  of  rivers  with  fish. 

(10)  Sumptuary  laws,  such  as  *  prohibition  *  larws. 
Not  only  do  these  functions  vary  from  government  but 

the  actual  extent  of  government  control  varies.  State* 
railways,  for  example,  are  directly  managed  by  thei  gov- 
ernment, but  government  may  control  railways  by  letting 
them  to  private  companies  or  by  stringent  reguliation. 
Only  a  detailed  analysis  of  all  modem  institutions  would 
give  a  satisfactory  a!nswer  to  this  question. 

To  sum  up,  it  is  clear  that  it  is  impossible  to  fix  any 

definite  line  of  interference  over  which,  govemment  should 

not  step.     Circumstances  vary  so  much  from 

conclusion.  ^^^  country  to  another  that  what  is  regard'ed  as 

justifiable  interference  in  one  might  be  justly  resented 
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in  another.  National  exigencies^  agaii^^  may  lekd  to  gov- 
ernment interference  in  a  way  which  few  would  approve 
of  in  normal  timee.  In  the  Great  European  War,  for 
example,  government  was  accepted  as  the  one  manjEtging 
agent  in  the  vast  complex  of  military,  economic  and  in- 
tellectual lif^e  by  individualist  and  socialist  alike » 

Several  theories,  however  unsound,  hare  served  theit 
day  and  'generation  well,  for  example,  the  individualistic 
theory ;  but  the  police  duty  as  the  chief  function  of  the 
state,  is  however,  now  generally  rejected.  The  further- 
:  ance  of  literature,  the  encouragement  of  art  and  inven- 
tion are  now  regarded  as  normal  government  functions; 
while  the  increasing  complexity  of  social  and  economic 
life  is  demanding  niore  and  more  the^  moderating  authority 
of  goremments.  In  spite  of  all  this,  liberty  is  not  dimi- 
nishing, but  gnowingr  An  increase  in  legislation  does 
not  involve  a  decrease  of  freedom ;  in  fact  es^erience  has 
amply  denLonstrated  in  the  last  century  that  legislation 
is  necessary  to  remove  barriers  in  the  way  of  progress. 
With  the  extension  of  the  powers  of  the  people  in  both 
local  and  central  government,  legislation  merely  ex- 
presses liheir  own  will.  Laws  are  largely  self-imposed, 
which  surely  is  the  realisation  m  large  part  of  the  ideal 
of  liberty. 


CHAPTER    XXI. 

THE  GOVBBNMENT  OF  BEITAIN. 

1.      HiSTOEJCAL. 

To.  understand  the  present  form  of  government  in  the 
United  Kingdom,  the  student  must  have  a  grasp  of  the 

historical  conditions  and  institutions  which 
R*"*T[       have  preceded    it.       No    modem    government 

has  had  a  more  continuous  historical  develop- 
ment than  the  British.  At  the  present  time,  when  dynas* 
ties  have  been  driven  out  or  have  fled^  when  sudden 
revolutSons  have  upset  both  political  and  social  structures^ 
the  British  constitution  stands  secure.  Amid  the  shifting 
sands  of  reconstruction  following  tiiie  Great  War  the 
British  Ejngship  has  remained  as  firm  as  a  rock.  The  ex- 
planation  of  this  lies  in  the  gradual  evolution  of  British 
political  institutions  and  in  the  firm  basis  which  these 
institutions  have  given  to  individual  freedom.  Modem 
iBritilsh  political  institutions,  therefore,  can  be  appire- 
ciated  only  by  a  study  of  the  relations  they  bear  to  their 
historical  antecedents. 

The  first  stage  of  development  we  must  note  is  in  the 
Anglo-Saxon  period,  prior  to  the  Korman  conquest.  Dur- 

Tho  Anglo-  ^^^  ^^^  period  England  was  divided  into  sever- 
saxon  al  kingdoms,   each  independent  of  the  others. 

poriod.  After  the  Eomans  withdrew  from  Britain,  the 

new  conquerors,  the  Jutes,  Angles,  and  Saxons  establish- 
ed their  own  forms  of  government.  The  Boman  organis- 
ation did  not  last  as  it  did  in  France.^  The  Teutonic  in- 
vaders  gathered  together  in  communities  similar  to  those 
they  had  left  in  Germany.  But  their  life  was  largely  a 
life  (rf.war.  Not  only  had  they  to  defeat  the  indigenous 
Britons,   but    the   kingdoms   had    a   long   struggle   for 
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supremacy   among   themselvesi.      From    tliis   arisen  ihe^ 
cliaracteristic  nature  of  the  Anglo-Saxon  kingship.    The 
king  originally  was  a  war  leader.       He  was  both  idng^ 
and  general.    At  first  there  were  as  many  kings  as  there 
were  armies,  or  rather  war-bands.    As  the  stronger  armie» 
subdued  the  weaketP  many  of  the  smaller  '*  kingdoms  " 
disappeared,  till  at  last  one  of  the  kingdoms,  Wessex, 
the  kingdom  of  Alfred  the  Qreat,  became  supreme  over 
*  England.     As  far   as  we-  can   judge,   the    Anglo-Saxon 
kingship  was  partly  hereditary  and  partly  elective.     It 
was  also  sacred  and  patiiarchal.    The  kings  were  elected 
by  the  chief  men  of  the  iribe  or  kingdom,  but  the  election 
was  confined  as  a  rule  to  one  family,  which  was  looked 
on  as  sacred.     But  as  the  king  was  also  war  leader,  the- 
king    elected    had    to    be    an  able  general,  so  that  the 
eldest  son  was  not  necessarily    elected    to    succeed    his 
father.     The  king  acted  in  consultation  with  the  elders. 
He  was  military  leader,  final  executive  authority,  and 
also  final  judge.       His  judgments,   or  ''dooms,'*  wor» 
both  laws  and  judicial  decisions. 

Associated    with    the    king   was   the  Council  of  Wise 
Men  or  Witenagemot.     This  Witenagemot  is  the  ulti- 
mate origin  of  the  modern  parliament  of  the 
TJj^witena-XJnited  Kingdom.       The  Witenagemot  had  no 
regular  constitution.        It   was  summoned    at 
the    king's    will,     and,     as    far    as    we    can    judge, 
it  was  composed  of  the  chief  men  of  the  time — ^the  king^a 
relations,  the  chief  officers  of  the  government,  the  leaders 
of  the  army,   the  church  dignitaries,   and  the  greater 
landed  proprietors,  or  thegns.       There  was  no  election. 
The    ntembers    were    summoned    by    the  king.       The 
Witenagemot  met  at  irregular  intervals,  about  three  or 
four  times  a  year.     It  made  laws,  imposed  taxes,  made 
appointments,  and  also  heard  cases.    It  elected  the  king^ 
and  could  also  depose  him,  so  that  from  the  earliest  days 
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in  English  constitutional  liistoiry  the  head  of  the  exeoui- 
tiye  was  to  seme  exteat  nasponsible  to  the  legifilataie. 
The  actual  powers  exercised  by  the  Witena^mot  depend- 
ed largely  on  the  kiBg.  A  strong  king  iaicted  largely  by 
hJinself ;  but  the  formal  meetings  of  the  Council  of  the 
Wise  Men  kept  alive  at  least  the  idea  ot  constitutional 
government. 

Another  permanent  contributioiL  of  lihe  pre-Norman 
days  to  the  English  goveitnment  was  the  system  of  local 
j^^^i  administration.      The  eaxly  communities  were 

Adniiiistr-    organised  in     townships,    boroughs,  hundreds, 
atfon.  gj^j  shires.       The,  township   was  tiie  smallest 

unit  of  administration.  It  comprised  the  village,  with 
its  arable  lands,  woods,  etc.  Its  central  organisation 
was  the  town-moot,  or  town  meeting,  which  wais  attended 
by  all  freemen  in  the  area.  The  chief  officer  of  the 
town-moot  was  the  reieve.  The  borough  wa'fe  similar  to 
the  township,  only  its  area  was  wider.  The  hundred 
was  a  collection  of  townships.  There  was  a  hundi'ed- 
moot,  which  is  important  as  it  contained  the  germs  of 
representative  governmemt.  It  was  composed  of  the 
reeve,  some  clergy,  and  the  "  four  best  men  '*  of  each 
township  and  borough.  The  chief  official  of  the  hundred 
was  the  hundred  man,  who  was  sometimes  elected  an? 
sometimes  nominated  by  the  chief  local  landowner.  The 
hundred-moot  met  once  a  month,  and  transacted  civil, 
criminal,  and  ecclesiastical  business.  Above  the  hundred 
was  the  shire,  the  head  of  which  was  the  ealdorman, 
who  was  appointed  by  the  king  and  Witenagemot. 
Under  him  was  the  shire-reeve  (sheriff),  who  later  be- 
came the  chief  official.  The  shire-moot  was  presided  over 
by  the  ealdorman,  or  by  the  bishop,  the  bidbop's  diocese 
or  area  being  the  same  as  that  of  the  shire.  The  shiie- 
moot  theoretically  was  composed  of  all  the  freeinen  of 
tike  shire,  but  they  usually  acted  through  representativMt. 
The  reeves  as  a  rule  acteld  as  the  repres^entatives.    The 
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iihird-xnbot  waii  ideally  a  mixed  assembly— partly  repre- 
ik»Bt^tSVe,  piurily  primary.  It  transacted  the  shire  btisi* 
xifeiss,  civil,  criminal  and  ecclesiastioaL 

With  the  Norman  Conquest  a  compliete  change  came 
over  the  administratiye  system  in  England.  The  feudal 
system  had  developed,  dniring  the  earlier  period 
conquMt!*" '^^^  now  the  feudalisation  of  England  was 
complete.  The  king  now  became  supreme. 
Local  liberties  asnd  privileges  were  abolished.  All  the 
administration  was  centralised  in  the  king.  The  ealdor- 
man  of  the  shire  was  abolished  and  his  place  taken  by 
ihe  shire-reeve  or  sheriff,  who  was  the  direct  agent  of  the 
king.  William  the  Conqueror  confiscated  large  tracts 
of  land,  and  gave  them  to  Norman  nobles  on  the  feudal 
basis.  The  local  feudal  landlords  or  barons  administered 
their  own  areas.  The  townships,  boroughs,  and  hundreds 
lost  their  previous  powers.  Baronial  courts  took  their 
place. 

The   centralisation   of   authority  in  the  king  made  a 
more  complete  organisation     of  the  central  government 
necessary.     William  organised  two  great  departments — 
the  depairtment  of  justice  and  the  department  of  finance. 
These    were    presided    over   by    members   of    the    royal 
family,   who  had  the  services  of  expert  offibials.     The 
head  of  the  department  of  Justice  was  the  Lord  Chan- 
cellor; the  head   of  tiie  Finance    department,    or  Ex- 
chequer, was  the  Treasurer.      The  principal  officials  of 
these  departments  formed  one  body  of  o&cieis,  viz.,  the 
Permanent  Council.    They  were  known  as  barons  of  the 
Exchequer  or  as  Justices,    according  to  their  duties. 
These  departments  form  the  foundation  of  the  modem 
departments. 

King  William  claimed  to  be  king    not    by    conquest, 

but  by  succession  and  natural  right.     Accordingly,  he 

tried  to  follow  the  customs  of  the  people      He 

coSnoii.'***  was  elected  king  in  accordance  with  ancient 

custom.      He    continued     the    Witenagemot 
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but  iinder  a  new  name  and  with  a  completely 
altered  character.  The  new  Council  was  known  as  the 
magnum  or  comTnune  concilium  (Great,  or  Common 
Council).  The  membership  was  regulated  according  to 
feudal  usac^.  The  tenanta-in-chief  of  the  king^  alolig 
with  iSie  chief  ecclesiasticA  (archbishops,  bishops,  and 
aibbots)  were  entitled  to  attend.  Latterly  the  ecclesiastics 
attended  not  because  of  their  position  in  the  Church, 
but  because  of  their  tenure  of  land.  Land  ownership  was 
the  basis  on  which  the  Great  Council  was  constituted. 
From  the  Great  Council,  in  the  course  of  time,  developed 
the  modem.  Parliament,  Cabinet  and  Courts  of  Law. 

The  Great  Council  is  the  direct  forerunner  of  Parlia- 
ment.    It  met  three  times  a  year,  but  as  the  work  of 

^i.^  ■-.-«.- administration  is  continuous,  the  king  found 
Tho   Porma- . .  .       -  .      '  •«■     • 

iiMiit  it  necessary  to  choose  an  mner  council  of  per« 

Gounoii.  manent  officials,  leading  ecclesiastics,  and  otlfer 
bishops  and  barons  whom  the  king  wished  to  choose. 
This  was  the  Permanent  Council.  It  had  no  fixed  com- 
position. The  king  chose  those  whom  he  considered  most 
fitted  to  give  him  advice  and  carry  on  the  work  of  the 
realm.  TKei  Council  was  smaller  than  the  Great  Council, 
and  was  always  at  hand  to  give  advice  and  perform  the 
administrative  work  of  the  country.  Its  powers  were 
practically  the  i)Owers  of  the  king.  It  was  the  central 
legislative,  executive  and  judicial  body  of  the  realm. 
It  was  the  instrument  for  carrying  out  the  king's  will. 

The  Permanent  Council  gradually  split  up  into  smaller 

bodies,  and  these  bodies  ultimately  superseded  the  parent 

body.    The  Permanent  Council  in  course  of  time 

mom's  thel'>®came  the  Privy  Council,  and  ultimately  the 


PMrmanent  Oabinet.  The  king  used  to  summon  to  the 
Council  lawyers  and  others  specially  qualified 
for  particular  kinds  of  work.  The  lawyers  and  those 
whose  duties  were  mainly  financial  gradually  splilt  off 
from  l!he  rest  of  ^e  Council  and  formed  disitinct  Courts, 
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according  to  tlie  particular  type  of  function  they  per- 
formed. Thus  from  the  Permanent  CouHcii  there  ansse : 
(a)  The  Court  of  Exchequer,  which  had  jurisdictioii  ever 
the  Crown  finances;  (*)  The  Court  of  Common  Pleas, 
which  dealt  with  ciTil  cases  between  subject  and  sub^ 
ject ;  (g)  The  Corurt  of  Kind's  Bench,  the  nominal  in^esi- 
dent  of  which  was  the  king.  This  court  had  jurisdiction 
over  cases  not  assigned  to  other  courts ;  (d)  The  Court  of 
Chancery,  the  President  of  which  was  the  Chancellor. 
It  dealt  with  equity  cases.  These  judicial  committee? 
were  co-ordinate  in  authority.     Appeal  lay  from  them  to 

the  Kin^r  in  Council. 

« 

In  the  meantime  the  Great  Council  was  slowly  develop- 
ing into  what  it  finally  became,  viz.,  the  English  legis- 
lature as  it  now  is.  After  the  reiga  of  William 
meiit^of  th«  *he  Conqueror  the  course  of  constitutional 
CMfioii  •SfTowth  was  marked  by  only  minor  incidents  till 
the  Great  Charter  of  1215^  Till  1215  the  <mly 
incidents  of  note  were  the  guarantee  of  the  liberties  of  his 
subjects  in  1100  by  King  Henry  I.  This  proclamation 
was  issued  as  a  result  of  the  arbitrary  and  unjust  adminis- 
tration of  his  brother,  William  II  (Rufus).  In  it  he  pro- 
mised to  observe  the  la.ws  of  King  Edward  (the  Con- 
fessor), as  amended  by  William  the  Conquerer,  and  to 
give  good  justice  to  everybody.  Henry  I  reoiganised 
and  strengthened  the  administrative  system  of  his  father ; 
hence  he  has  been  called  the  father  of  the  English 
bureaucracy.  But  he  also  gave  liberal  charters  of  self- 
government  to  towns  such  as  London;  thus  also 
he  is  the  father  of  English  municipal  government. 
Henry  I's  organisation  was  still  further  developed  by 
Henry  II,  who  had  to  clear  up  tie  legacy  of  aaaix)liy 
left  by  King  Stephen.  Henry  II  is  notable  for  having 
introduced  the  jury  system,  for  having  appointed  pro- 
fessional administrators  instead  of  landowners  as  sheriffs, 
for  his  introduction  of  scutage  or  money  payment  ia  place 
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of  military  service,  and,  far  his  frequent  summoning  of ^ 
a^nd  the  definite  position  lie  gave  to  the  Great  Council. 
His  successor,  Richard  I,  still  further  strengthened  ther 
monarchy,  but  the  next  king,  eTohn,  represents  the  ex- 
treme limit  of  royal  power.  Unpopular  with  all  classes 
because  of  his  territorial  losses  in  France,  and  especiaUy 
unpopular  with  the  barons  and  clergy  for  his  high-handed* 
treatment  of  them,  he  had  to  concede  to  these  barons  and 
clergy,  who  also  represenited  popular  feeling,  the  famous^ 
Great  Charter  of  1215. 

The  Great  Charter  contained  sixty-three  clauses,  many^ 
of  which  were  demands  for  the  redress  of  temporary  and 
minor  grievances.  Many  of  its  clauses  recount 
Charter!***  ^6  feudal  rights  of  the  batrons  and  demand  re- 
dress for  wrongful  exactions.  One  clause,  for 
example,  demands  that  the  King's  Court  shall  not 
encroach  on  the  baronial  courts.  The  clauses  which  '^ 
are  of  first  importance  in  En-glish  constitutional  history 
are  those  dealing  with  the  general  government  of  England. - 
There  is  to  be  no  taxation-  without  the  consent  of  the 
Great  Council.  The  Great  Council  is  to  consist  of  all 
barons,  who  are  to  be  summoned  by  individual  writs,  and 
of  all  smaller  tenants-in-chief  who  are  to  be  called  by  a 
general  summons  by  the  sheriff.  The  Great  Council  thus 
is  a  purely  feudal  body,  for  the  sub-tenants  and  towns- 
people were  not  taken  into  account.  A  large  number  of 
clauses  deal  with  the  administration  of  justice.  The 
royal  courts  are  to  be  permanently  situalted  in  West- 
minster; no  man  is  to  be  tried  or  punished  more  than 
once  for  the  same  offence ;  no  one  can  be  kept  in  prison 
without  trial,  and  the  trial  must  be  within  a  reasonable 
time,  before  a  jury  of  his  equals «  Other  clauses  deal 
with  the  freedom  of  the  church  and  the  meansi  proposedi 
to  make  King  John  observe  the  Charter. 
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King  John,  in  1213,  kad  tried  to  secure  lihe  support  oi 

tihe  middle  classes  by  summoning  four  '^discreet  men  '* 

from  eveay  ahire  to  a  Council  (wliiclL  never 

Tii«  R«prts-  ^^^^  ^^  Oxford.    The  interest  o|  this  attempt 
Mtative      of  John  is  that  it  revived  the  representative  idea. 
ThSf 'rim    ^^®  representative  idea  had  existed  in  the  old 
«f  pairiia.    shire-moot,  but  had  beeA  lost  in  flie  centralised 
feudal     monarchy     of    the    Normans.       The 
practice    of    electing    assessors    for    property 
valuation    prior    to    tax    assessments^     and    of     elect- 
ing jurors  for  criminal  cases  before    the  King's  Court 
had    kept   the  idea    adive,    but   it   was   the    affirmation 
•of  the  principle  of  Taxation-by-Consent  in  the  Charter 
that  gave  the  first  real  impetus  to  representative  govern- 
ment.    The  historical  stages  of  development  are  markeil 
by  (1)   Simon  de  Montfort's  Parliament,   in  1266,   and 
(2)  Edward  I's  Parliament  of  1295.  In  Montfort's  Parlia- 
ment the  barons,  clergy,  and  four  knights  from  each  shire 
were  summoned.     He  also  summoned  tv/o  citizens  frona 
each  city  and  two  burgesses  from  each  borough.     This 
was  the  first  time  that  the  representatives  of  towns  were 
brought  into  touch  with  the    old    feudal    nobility.     To 
Edward  Ts  "  Model "  Parliament  of  1295,  about  400  nuem- 
bersi  were  summoned.     Along  with  the  high  ecclesiastics, 
^he  earls,  baMns  and  knights,  citizens  and  burgesses  were 
summoned  as  in  Mo(ntfort's  Parliament,  a;nd  the  lesser 
<3lergy  were  represented  by  proctors.     Both  Montfort  and 
Edward  T  summoned  these  parliaments  as  temporary 
political  expedients,  but  after  Edward's  time  the  system 
became  a  normal  one,  and  in  the  next  century  the  Par- 
liament assumed  its  modem  form.     As  in  contemxwrary 
France,  there  were  three  distinct  *'  Estates  "  or  classes — 
the  nobles,  clergy,  and  commons.  In  France  these  Estates 
deliberated  separately,  in  three  houses.    In  England  the 
Estates  originally  decided  their  respective   amounts  of 
subsidy  separately;  but  they  never  definitely  split  into 
*hree  chambers.     Gradually  the  lesser  clergy  withdrew 
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from  Parliament  and.  formed  a  separate  ecclesiastical  body 
of  their  own,  known  as  Convocation.  The  greater  clergy 
and  the  greater  barons  drew  together  and  formed  a  single- 
House,  the  House  of  Lords.  The  lesser  barons,  the- 
knights,  citizens  of  the  towns  and  burgesses  joined  and. 
formed  the  House  of  Commons.  Thus,  by  the  middle  of 
the  fourteenth  century,  Palrliament  was  divided  into  the* 
House  of  Lords  and  the  House  of  Commons,  the  form 
that  it  hast  preserved  till  the  present  day. 

During  the  century  following  the  Model  Parliament, 
the  fourteenth,   the  powers   of  the  parliament   became 
more    definite.       Two    things     in    pariiculor 
Growth  of   were     established — first,     the     principle     thatr 
pariiamoiit.  the    crown    could    not    impose    taxes     with- 
out   its    consent,    and    second,    that    it    had 
ihe    actual    power   of    imposing   taxes.      Theee    finan* 
cial    powers    are    important,    as    it    was    from    these 
that  grew  the  definitely  legislative  powers  of  Parlia- 
ment.    As  a  legislative  assembly,  Parliament  was  at  lirst 
only  advisoiy.    The  laws  were  made  by  the  King  with 
the  assent  of  the  magnaites,   and  at  the  reqtiest  of  the 
commoners.    But  Parliament  seized  the  financial  power.^ 
and  the  assertion  of  its  power  in  course  of  time  secure*! 
for  itself  the  initi!ative  in  legislation,  leaving  the  power' 
of  veto  or  assent  with,  the  King.    In  Edward  n*s  reign, 
ihe  king,  earls,  barons,  and  commons  (i.e.,  king,  lords, 
and  commons)  were  theoretically  looked  on  as  equal  ic 
legislative  power;  but  as  yet  actually  the  Commons  had: 
no  power  of  initiation.     They  were  only  '*  petitioners." 
In  Henry  VI's  reign  the  Commons  secured  the  right  of 
initiating  legislation  equally  with  the  Lords. 

During  the  Tudor  and  Stuart  periods  England  passed 
from  absolutism  to  constitutional  government.    The  pro- 
cess was  marked  by  a  severe  struggle,  culmin- 
Tudor  and   ating  in  the  dieath  of  one  king  and  the  expulsion 
periods.       of  another.     But,  in  spite  of  the  Great  Eebellion: 
and  the  Revolution,  the  continuity  of  develop— 
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joamit  was  not  broken.  There  was  no  sudden  and  com- 
plete cliaing^^  as  in  the  French  Bevolution.  There  were 
many  notable  eventfif  and  notable  laws  and  documents,  but 
gradually  and  securely,  the  actued  machinery  of  govern- 
:mmi  moulded  itself  according  to  the  needs  of  the  nation, 
without  ainy  sudden   break. 

The  Tudor  period,  from  1485 — 1603,  was  a  period  of 
^nbsolute  rule.     The  absolutism  was  both  necessary  and 

popular.     The    many    wars    of    the    time    re- 
'  Tho  Tudor  quired  strong  executive  government,  and  they 
Ptriod.        ajgQ  raised  tiie  national  spirit.      The    Tudor 

monarchs  were  strong;  they  acted  at  times  in 
the  most  absolute  mann^,  but  they  were  popular.  Their 
executive  government  prevented  the  rapid  develop- 
ment of  Parliament.  ^Nevertheless  much  internal  legis- 
lation was  passed,  and  the  Elizabeths  period  was  the 
most  prolific  in  literature  in  the  whole  range  of  English 
history. 

The  Tudor  tradition  of  executive  government,  with  dis- 
regard for  Parliament,  was  carried  on  by  the  first  two 

Stuart  £ings — James  I  and  Charles  I.    But  in 
pirio Jl*"*'*  their  case  tib.e  struggle  between  the  royal!  power 

and  Parliament  became  acute.     James  I  came 
from     Scotland     and     did    not    understand    thel   spirit 
of  the  Tudor  monarchy  or  of  the  English  people.       He 
was  a  believer  in  the  divine  right  of  kings.     Moreover,  the 
need  for  strong  central  government  had  passed.     During 
his  reign  he  had  five  Parliaments  with  each  of  which 
He  quarrelled.     He  disregalrded  the  legislative  power  of 
Parliament  by  issuing  royal  proclamations  which  had  the 
force  of  law.     He  exacted  taxes  without  the  consent  of 
Parliament.      Parliament  haid   come  to  regard  itself  as 
the  source  of   supply  or  finan*cial  resources,  and  during 
James's  reign  it  insisted  on  the  formula  '^  Redress  before 
Supply.'*     James  laid  the  basis  for  the  troubles  of  his  son, 
Charles  I.  Charles  dissolved  his  first  Parliament  for  being 
over-critical  and  the  second  because  it  threatened  to  im- 
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peach  his  jninist^Ty  Backingham.    His  third  Parliament 
presented  the  famous  Petition  of  Bight,  one  of  the  most 
important  of  English  constitutional  docizments.      For  a 
long  period — eleven  years-HOhories  ruled  without  a  Par- 
liament.     Ini   1640,    he  summoned,    &nd   dissolved,    the 
Short  Parliament.  The  Short  Parliament  was  followed  in 
the  same  year  by  the  Long  Parliament,  which  drew  up 
the  Grand  Bemonstrance.       In  1642,  civil  war  started, 
and  in  1649  Charles  I  was  beheaded.    After  the  Bebellion 
came  the  Commonwealth,  with  the  Instrument  of  Govern- 
ment, a  written  constitution,  the  earliest/  constitution  of 
its  kind  in  Europe.       From  parliamentary  government 
England  passed   again  to  absolutism    under  CromweU. 
From  thel  Cromwellian  system  the  country  gladly  reveorted 
to  monarchy.     Charles  II  did  not  revive  the  unpopular 
institutions  of  his   father  and  grandfather,   but  towards 
the  end  of  his  reige,   he  felt  himself  more   powerful, 
anid  in  many  cases  acted  on  his  own  initiative  without 
the  consent  of   Parliament.        The  culmination  of   the 
struggle  was  the  Bevolution,  which  caused  the  abdication 
of   Charles's  brother   and   successor,    James   II.        The 
Bevolution  was  followed  by  the  Declaraition  of  Bight  and 
the  Bill  of  Bights,  two  of  the  fundamental  documents  of 
the  English  constitution. 

During  this  long  period  the  House  of  Lords  and  House 
of  Commons  were  gradually  assuming  their  present  form. 
In  the  fourteenth  century  the  composition  ol 
Btveiop-  neither  house  was  clearly  defined.  At  first,  onl;^ 
T^Siiamont.  ^^^  lords  spiritual  and  lords  temporal  who  re- 
oeived  a  writ  could  attend  the  House  of  Lords. 
The  issuinfr  of  the  writ  depended  on  the  royJal  will. 
Gradually  the  principle  came  to  bel  recognised  that  a  lord 
once  summoned  was  always  summoned,  and  that  on  his 
death  his  eldest  son  wais  summoned  in  his  stead.  In  the 
course  of  time  the  temporal  lords  became  more  important 
than  the  spiritual  lords  (archbishops,  bishops,  and 
abbots).       They    were    superior  in    numbers,    and    the 
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principle  of  heredity  (which  of  course  did  not  apply  to 
the  spiritual  lords)  kept  up  their  numbers.  By  the 
closing  of  the  monasteries^  too^  the  abbots  were  excluded. 
At  the  beginning;  of  the  Tudor  period  {here  were  latboutt 
three  hun4red  members  of  the  House  of  CommouB.  By 
a  statute  of  1430  the  privilege  of  election  was  confined 
to  freeholders  in  counties  whose  land  had  a  yearly  rental 
of  forty  shillings  (now  equal  to  about  sixty  pounds) .  This 
system  continued  till  the  Beform  Act  of  1832.  In  the 
towns  or  bui^hs  there  was  no  uniform  system..  In  some, 
all  ratepayers  had  the  right  to  vote ;  in  others  only  a  few 
could  vote ;  in  others,  elections,  were  by  guilds  or  by  land- 
holders. The  represenitatioa  in  the  House  of  Commons 
increased  largely.  In  Elizabeth's  reign  above  sixty-two 
new  boroughai  were  added.  Wales  was  also  added  to  Eng> 
land  for  purposes  of  representaition.  The  number  of 
sittings  became  more  frequent,  and  the  permanence  of 
Parliament  was  more  fidly  recognised.  The  Parlia- 
mentary Journals  were  also  started.  The  most  marked 
feature  of  all  was  the  independence  of  sentiment  shown 
by  the  House  of  Commons. 

In  spite  of  these  developments  in  its  constitution,  the 
Tudor  and  Stuart  kings  exercised  a  very  effective  control 

over  Parliament.     By  the  issue    of    Proclam- 
fhlT  King!'    ationsi,  nominally  with  the  advic<>  of  the  Privy 

Council,  they  were  able  to  command  a  source 
of  legislation  independent  of  Parliament.  Some  of 
them  also  claimed  the  right  to  dispense  with  the  law»»  or 
to  suspend  laws  (the  Dispensing  and  Suspending  Powers) . 
Parliament  voted  supplies,  i.e.,  provided  money  for  the 
Crown,  but  the  Crown  had  large  independent  sources  of 
revenue  in  the  Crown  revenues  and  the  taxes  which  were 
voted  permanently  at  the  beginaiing  of  a  reign.  ^  Parlia- 
ment wa&  also  at  a  disadvantage  by  having  irregular 
meetings,  by  the  Crown  managing  the  elections  in  its 
own  interest,  and  by  the  domination  of  its  business  by 
the  chief  officials  of  the  Crown. 
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But  the  most  notable  of  all  features    of  goYeiiiment 
during  the  Tudor  and  Stuart  periods  was  the  government 
counoii         ^^  Council — in  fact,  this  period  hds  been  called 
Govafn-        the  period  of  government   by  Council.        The 
mant.  chief  of  these  Councils  was  the  Privy  Council, 

which,  as  we  have  seen,  was  an  inner  body  of  the  P-erma- 
nent  Council.  The  Permanent  Council  became  too  large 
for  its  purpose,  and  the  king  chose  a  few  members  of 
the  Council  for  private  advice.  The  members  of  the 
Privy  Council  originally  were  members  of  Parliamen't, 
but  they  were  not  responsible  to  Parliaiment.  The  mem- 
bers of  the  Council  were  mainly  laymen.  At  first  the 
Council  was  advisory,  but  with  the  first  two  Stuart  kings 
it  came  to  control  all  the  administration.  It  represented 
the  king.  It  supervised  and  controlled  all  the  adminis- 
traftion,  and  also  issued  proclamations  and  ordinances. 
With  the  king  as  president  it  was  also  the  supreme 
tribunal.  As  such,  it  was  mainly  appellate  in  character, 
though  it  assumed  original  powers  if  it  so  wished.  Its 
judicial  functions  were  the  direct  outcome,  through  the 
Permanent  Council,  of  the  judicial  prerogatives  which 
belonged  to  the  earlier  kings  when  sitting  in  their 
Great  Council.  The  judicial  functions  of  the  Privy 
Council  have  remained  to  the  present  day;  its  executive 
functions  have  long  since  passed  to  the  Cabinet  or 
become  purely  nominal. 

Many  other  Councils  arose  from  the  Privy  Council. 
Two  of  them  became  notorious  in  the  Crown  amd  Parliar 
ment  struggles — ^the  Court  of  the  Star  Chamber, — ^which 
arrogated  to  itself  the  judicial  functions  of  the  Privy 
Council,  chiefly  for  the  trial  of  important  persons,  the 
trial  of  whom  could  not  be  entrusted  to  the  ordinary 
courts, — and  the  Court  of  High  Commission.  These 
Courts  or  Councils  gave  considerable  impetus  to  thei  anti- 
royal  movement.  Other  Councils  were  the  Council  of 
the  Nwth  and  the  Council  of  Wales. 

Nl 
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At    the    beginning    of    the   seventeenth    century    the 
English  Parliament   was   structurally  the   same  as  it  is 

now.       Not  only  so,  but  some  of  the  funda- 
CenturyJ**'  mental  principles  of  the  modem  constitutional 

system  had  been  established.  The  chief  of 
these  was  the  legislative  supremacy  of  the  King, 
House  of  Lords  and  House  of  Commons,  or,  techni- 
cally, the  King-in-Parliament.  The  gradual  loss  of 
power  by  the  Crown,  the  gradual  rise  in  importance  of 
the  House  of  Commons  as  compared  wii!h  the  House  of 
Lords,  were  the  chief  developments  of  the  succeeding 
centuries.  The  chief  laiudmarks  in  the  rise  of  the  House 
of  Commons  were  the  Septennial  Act  of  1716,  which 
ensured  long  and  regular  sessions ;  the  complete  financial 
control  of  the  House,  culminating  in  the  Parliament 
Act  of  1911 ;  the  extension  of  the  franchise,  which  made 
the  House  of  Commons  a  real  organ  of  the  popular  will  ; 
the  predominance  of  Walpole,  the  first  Prime  Minister, 
and  the  rise  of  the  Cabinet  with  its  responsibility  to  the 
House  of  Commons  ^alone;  the  Union  of  Parliaments 
between  England  and  Scotland  in  1707:  and  the  Union 
of  Great  Britain  and  Ireland  in  1801.  The  scope  of  each 
of  the  Houses  was  extended  but  i3iese  unions  made  no 
material  difference  to  their  constitutional  position. 

Till  1832,  when  the  First  Reform  Act  was  passed,  the 
House  of  Commons  represented  only  the  higher  classes. 
f  h«  As  yet  it  was  not  a  popular  house.   By  the  four 

Franchise.  Reform  Acts  of  1832,  1867,  1885  and  1918  the 
whole  basis  of  representation  was  chaibjoed.  "Until  now  the 
British  Parliament  rests  on  an  electoral  basis  Tsry  near 
to  manhood  suffrage,  while  recently  a  restricted  franchise 
was  granted  to  women.  The  details  of  the  franchise  are 
extremely  complicated :  indeed  they  are  known  to  few 
outside  those  whose  profession  it  is  to  deal  with  them. 
The  general  system  of  the  franchise  is  mentioned  later. 


'r 
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We  have  seen  how  from  the  Great  Council  arose  aai 
inner  council,  the  Permanent  Council,  and  how  from  that 
The  inner  council  arose  another  inner  council,  the 

Cabinet.       Privy      Council.        These     smaller     or      inner 
councils  arose  from  the    samje  cause — the  need  of  unity 
and  privacy  in  the  despatch  of  public  business.     Large 
councils    are    useless    for    executive    work.     They    lack 
unity  and  quickness.     As  soon  as  the  councils  became 
too    larg-e    inner    councils    were    formed.       The    Privy 
.Council,  like  the  other  Councils,    became  too   large   to  . 
serve  its  purpose.     Its  membership  was  not  only  indefi- 
nite,  but  the  title  ''  Privy  Councillor  "  was  conferred  on 
individuals  as  a  mark  of  distinction.     From  the  Privy 
Council  arose  another  inner  council,  which  in  the  course 
of  time  became  the  central  fact  of  English  political  life. 
That  body  was  the  Cabinet. 

The  immediate  predecessor  of  the  Cabinet  was  the 
Cabal "  of  Charles  II.  Charles  found  the  Privy  Coun- 
it8  Dev«iop-cil  toe  large  for  the  conduct  of  public  business, 
*"«"•-  and  selected  a  few  leading  men,  usually  called 

his  "  favourites  '*  as  an  inner  secret  council.     As  far  back 
as  Henry  Ill's  time  there  had  been  similar  favourites,  but 
Charles  II  definitely  chose  the  '*  Cabal"  as  his  Council 
for  the  sake  of  *' secrecy  and  despatch"  in  public  busi- 
ness.   The  name  '*  Cabal  "  was  taken  from  the  first  letters 
of  the  names  of  the  favourites  (diifford,  Ashley,  Buck- 
ingham,  Arlington,   and  Lauderdale).       They  met  in  a 
small   room,    or   ''cabinet";   hence   the    name    Cabinet, 
which  was  given  at  first  in  derision.     At  first  the  Oabi- 
Bet  was  chosen  by  the  Grown  and  had  no  authority  apart 
from  the  Privy  Council,  but  latterly  it  completely  super- 
seded the  Privy  Council  save  for  its  judicial  functions. 

Tlje  growth  of  real  power  of  the  Cabinet  dates  from 
the  rise  of  political  parties  in  England.  This  subject 
has  already  been  discussed  in  connection  with  party  gov- 
ernment. Under  Williatai  III,  the  Cabinet  contained 
members  of  both  the  political  parties  of  tlfe  time  (Whigs 
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and  Tories).  William  found  that  he  conld  not  rule 
with  such  a  Cabinet,  so  he  chose  a  Cabinet  composed  of 
the  leading"  members  of  oUly  one  party,  the  Whigs. 
This  was  the  first  Cabinet  of  the  modem  type.  The 
development  of  the  present  Cabinet  system  was 
furthered  by  the  system  which  grew  up  under  the 
first  Hanoverian  King,  George  I.  Knowing  no  English 
and  being  unacquainted  with  En»giish  political  life, 
George  I  left  matters  largely  in  the  hands  of  Walpole, 
who  may  be  called  the  first  English  Prime  Minister. 
At  the  end  of  the  eighteenth  century  the  following- 
principles  of  Cabinet  government  had  been  established  : 
(a)  that  the  Members  of  the  lOabinet  should  be  mem- 
bers of  either  the  House  of  Lords  or  House  of  Com- 
mons; (b)  that  they  should  hold  the  same  political 
views,  i.e.,  be  members  of  the  same  political  party;  (d) 
that  they  should  command  a  majority  in  the  House  of 
Common's,  i.e.,  be  members  of  the  party-in-power;  (d) 
that  they  should  have  a  common  policy;  (e)  that  they 
should  be  responsible  to  the  House  of  Commons  as^  a 
body,  i.e.,  that  they  should  resign  in  a  body  if  the  policy 
of  any  minister  were  defeated  in  the  House  of  Com- 
mons; (/^)  that  they  should  all  be  subordinate  to  the 
Prime  Minister. 

These  are  substantially  the  principles  of  modem 
Cabinet  »gK>vemmentr  IXuring  the  Great  War  the  size  of 
the  Cabinet  brought  about  a  repetition  of  the  process  by 
which  the  Cabinet  itself  was  formed.  An  inner  ''  War 
Cabinet  "  of  three  or  four  members  was  formed.  During 
the  war  party  differences  largely  disappeared,  and  a 
Coalition  ministry  was  formed  representative  of  all  parties. 
The  supporters  of  the  Coalition  have  now  practically 
become  a  party  by  themselves,  so  that  the  system  of  a 
party-in-power  still  continues.  The  Prime  Minister,  too, 
went  outside  the  Houses  of  Pariiament  for  members  of 
his  war  ministrv,  but  these  ministers  goi>gJit  election  as 
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members   of   tlie  House  of  Commons  as  soon  as  oppor- 
tunity offered. 

The  Cabinet,  it  must  be  noted,  is  unknown  to  tlie  law 
of  England.  It  is  an  extra-legal  body;  none  the  less  it 
is  the  pivot  of  both  the  legislative  and  the  executive 
branches  of  the  English  administration. 

2.     The  Present  System  of  Government  in  the 

United  Kingdom. 

The  British  Constitution,  as  we  have  already  seeUi  in 
the   Chapter  on   the  Constitution,    is   flexible,    the   only 

The  British  .®"^^™^P^®  ^^  ^^^  ^ind  now  in  e?:istence.  There 
constitut-  is  no  definite  document  known  as  the  British 
'*"'  constitution ;      nevertheless     the      constitution 

exists.        It  is   made    up   of   many   different   elements. 
First,   there  are  many  document's,   some  of  which  have 
beeiii  passed  as  laws  by  the  ordinairy  tegislative  processes, 
such  as  the  Bill  of  Rights,  the  Act  of  Settlement,  the 
Habeas  Corpus  Acts,  the  Libel  Act,  the  Eeform  Acts,  the 
Septennial   and  Quinquennial  Acts,   the  Elections   Acts, 
and    the    Parliament    Act    of    1911.       Others    are   sum- 
maries  or    statements   of    constitutional    practice,    such 
as  Magna  Charta  and  the  Petition  of  Right.       Secondly, 
there  i&  a  vast  amount  of  Common  Law  material,,  matters 
of  legal   precept    or    of    custom,    written   or   uniwritteu. 
Thirdly,  there  are  many  treaties  and  international  agree- 
ments   which  ane  binding  on  the  British  government. 
Fourthly,  there  are  the  Conventions  of  the  Constitution, 
that  is,  understandings  or  practices  which  have  grown 
up   gradually,  but  which  have  never  been  embodied  in 
statute  law.     As  a  flexible  constitution,  it  can  be  amend- 
ed by  the  ordinary  process  of  legislation.       There  is  no 
distinction,  save  in  content,  between  constitutional  and 
ordinarv  laws. 
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The  supreme  legislative  power  in  Great  Britain,  indeed 
in  tihe  Britisli  Empire,  is  vested  in  the  King-in-Parlia- 
ment,  that  is  the  King,  House  of  Lords,  and 
Sture**'*  House  of  Commons.  Parliament  is  summon- 
ed by  the  writ  of  the  Sovereign,  issued  on 
the  advice  of  the  Privy  Council,  at  least  twenty  days 
before  its  assembling. 

Parliament  consists  of  two  Houses,  the  House  of  Ix)rds 
and  the  House  of  Commons.     The  House,  of  Lords  is  one 
of   the    oldest    secCnd    chambers    in    existence.     It   has 
changed  very  little  in  its  constitution  since  its  origin, 
though  several  attempts  have  been  made^  in  recent  years 
to  alter  it.     It  has  of  course  chainged  in  its  composition 
and  numbers.      There  are  at  present  five  groups  of  mem- 
bers— 1.     Princes  of  the  Blood  Eoyal.      They  have  tech- 
nically the  right  to  attend;  actually  they  do  not  attend. 
2.     Peers  who  sit  by  hereditary  right.     These  include 
three  types — (a)   English  Peers,   the   creation   of  whose 
peerage    dates   before    1707    (the    Union   of   Piarliaments 
between    England    and    Scotland) ;    (b)  Peers    of    Great 
Britain,  created  between  1707  and  1801  (the  date  of  the 
Union  with  Ireland) ;  and  (c)  Peers  of  the  United  King- 
dom.   Peers  are  created  by  the  King,  on  the  advice  of  the 
Prime  Minister..     Peerages,  save  law  peerages,  are  here- 
ditary.   Every  jfeer  can  sit  in  the  House  of  Lords  in  virtue 
of  his  peera»^e,  whether  he  be  British  born,  Colonial  born, 
or  Indian  bom.    Peers  are  of  five  grades  —duke,  marquis, 
©arl,  viscount,  and  baron.      3.     Scottish  Peers,  of  whom 
sixteen  are  elected  for  the  duration  of  Parliament.      4. 
Irish  Peers,  twenty-eight  of  whom  are  elected  for  life. 
Irish  Peers  may  sit  for  English  (not  Irish  or  Scottish) 
constituencies  as  members     of  the  House  of  Comnao'ns, 
whereas  Scottish  peers  or  peers  of  the  United  Kingdom 
cannot  become  members  for  any  constituency.     6.     Peers 
wha  sit  by  right  of  office.     These  are  not  hereditary.  Of 
these  there  are  two  classes — (a)  The  Law  Lords.       The 
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House  of  Lords  is  tke)  highest  couxt  of  appeal  in  Sing- 
land,  and  by  special  Acts  provision  was  made  for  the 
creation  of  a  number  of  Law  Lords.  These  are 
always  eminent  lawyers.  They  are  presided  oyer 
by  the  Chancellor  for  the  conduct  of  legal  business. 
(4)  The  Lords  Spiritual — the  archbishops  and  certain 
bishops  of  the  church  of  England.  The  Archbishops  of 
Canterbury  and  York,  and  the  Bishops  of  London,  Dur- 
ham, and  Winchester  are  always  members.  Twenty-one 
other  bishops  are  members,  in  order  of  seniority. 

Members  must  be  at  leaist  twenty-one  years  of  age; 
they  must  not  be  aliens,  felons,  or  bankrupts.  If  a 
peer  dies,  his  successor  must  become  a  member  of  the 
House  of  Lords.  If  he  happens  to  be  a  member  of  the 
House  of  Commons  before  he  succeeds  to  the  peerage,  he 
becomes  a  member  of  the  House  of  Lords  when  he  suc- 
ceeds to  his  peerage,  whether  he  wishes  or  not. 

The  House  of  Commons  consists  of  members  (at  present 
707  in  number)  representing  county,  borough,  and  uni- 
versity constituencies  iji  the  United  Kingdom. 
EiMtorau.  ^^^  franchise  arrangements  are  very  compli- 
cated. At  present  the  franchise  is  governed  by 
the  Representation  of  the  People  Act,  1918.  This  Act 
revised  and  extended  the  previous. franchise  law;  several 
millions  of  new  voters  were  added.  Women  were  admitted 
to  the  franchise  for  the  first  time  in  the  United  Kingdom 
by  that  Act.  Male  electors  must  be  at  least  twenty-one 
years  of  age,  and  they  must  have  resided,  or  occupied 
business  premises  of  an  annual  value  of  not  less  than  ten 
poimds,  in  the  same  parliamentary  borough,  or  county, 
or  one  adjacent,  for  six  months  ending  on  January  15th 
or  July  15th  (in  Ireland  July  15th  alone).  A  female 
voter  must  be  at  least  thirty  years  of  age,  and  entitled 
to  be  registered  as  an  elector  for  local  government 
purposes,  in  respect  of  the  occupation  of  premises  of  a 
yearly  value  of  not  less  than  five  pounds,  or  of  ai  dwell- 
ing house :  or  she  must  be  the    wife  of  a  husband  entitled 
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to  be  so  registered.  Lodgers  in  unfumished  rooms,  if 
otherwise  qualified,  have  also  a  vote.  The  IJniversity 
franchise  is  confined  to  graduates  of  universities  of  at 
least  twenty-one  years  of  age  in  the  case  of  men,  and 
thirty  in  the  case  of  women,  or  to  persons  who  are 
regarded  as  having  completed  the  curriculum  necessary 
for  a  degree.  (In  Scotland  and  Ireland  certain .  other 
scholastic  qualifi cations  are  included  as  qualifyiug  for 
the  University  vote.) 

No  person  can  now  vote  at  a  general  election  for  more 
than  two  constituencies,  though  the  **  plural  vote  *'  used 
to  be  allowed,  that  is,  the  system  by  which  an  individual 
could  vote  in  as  many  constituencies  as  he  wished 
provided  he  held  the  necessary  qualifications  in  those 
constituencies.  According  to  the  1918  Act,  if  a  person 
votes  in  two  constituencies  in  one  of  those  he  must  have 
a  residence  qualification  (in  the  case  of  a  woman  a;  local 
government  qualification).  The  second  vote  must  rest 
on  a  different  qualification. 

Two  registers  of  electors  are  prepared  every  year  (one 
only  in  Ireland),  the  expenses  being  met  half  by  the 
central  government,  and  half  by  local  funds.  University 
registers  are  kept  by  the  universities  and  a  fee  not  ex- 
ceeding one  pound  may  be  charged  for  registration.  In 
university  constituencies  having  more  than  one  member, 
proportional  representation  (each  elector  having  one 
transferable  vote)  holds.  All  elections,  at  a  general 
election,  are  held  on  the  same  day,  save  in  certain  scatter- 
ed constituencies.  Previously,  the  elections  were  on 
different  days,  a  fact  which  enabled  the  plural  voters  to 
vote  in  various  constituencies.  Absent  voters  are  allow- 
ed, under  certain  conditions,  to  vote  by  proxy. 

The  basis  of  representation  in  Great  Britain  is  one  re- 
presentative for  every  70,000  of  the  population,  and  one 
for  43,000  in  Ireland. 

No  one  under  twenty-one  years  of  age  can  be  a  member 
of  Parliament.       Ministers  of  the    Church  of  England, 
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the  Churcli  of  Scotland  and  tlie  Roman  Catholic  Church 
are  ineligible  for  membership.  Government  Contractors, 
sheriffs,  returning  officers  in  the  localities  in  which  they 
act,  are  also  ineligible.  English  Peers  and  Scottish 
Peers  cannot  become  members,  though  Irish  Peers  are 
eligible.  Aliens,  bankrupts,  lunatics,  felons,  idiots  and 
persons  under  age  have  no  vote.  Peers  also  have  no 
vote.  Members  of  the  House  of  Commons,  otHer  than 
tihose  who  have  paid  posts  as  Ministers  or  as  officers  of 
the  King's  household,  are  paid  £400  per  annum.  Mem- 
bers to  the  House  of  Lords  are  not  paid. 

A  new  parliament  means  a  new  House  of  Commons. 
Dissolving  parliament  means      dissolving  the  House  of 

Commons  and  holding  new  elections.  The 
p'roMdure.    abbreviation    M.P.    (Member    of    Parliament) 

applies  only  to  members  of  the  House  of 
Commons.  Elections,  of  course,  do  not  apply  to  the 
House  of  Lords.  Parliaments  are  dissolved  and  sum- 
moned by  the  King,  Election  writs  are  issued  by  the 
Chancellors  of  Great  Britain  and  Ireland  to  returning 
officers,  who  conduct  the  elections  according  to  the 
Ballot  Act  of  1872.  The  returning  officer  gives  notice 
of  tlie  day  and  place  of  election.  On  the  election  day 
candidates  are  nominated,  and,  if  there  is  no>  contest,  are 
declared  elected.  If  there  is  a  contest  a  polling  or 
voting  day  is  fixed.  The  voting  is  by  secret  ballot.  All 
elections  are  now  on  a  single  day,  save  in  constituencies 
where  it  is  physically  impossible  for  the  people  to  vote 
on  one  day.  After  the  counting  of  the  votes  the  writ  of 
election  is  endorsed  with  a  certificate  of  election  by  the 
returning  officer  and  sent  to  the  clerk  of  the  Crown  in 
Chancery. 

The  expenses   of   election  to      candidates  are  usually 
heavy.       Sometimes  they   are    borne   by    party    funds : 
most    usually    the    candidate    has    to    pay    them    him- 
self.      At     one     time     a.     candidate      could      expemd 
OB    much    as   he   wished    during    the   election;  but  the 
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elections  are  now  regulated  by  the  Ballot  Act  and  the 
Corrupt  and  Illegal  Practices  Act  of  1883.  These  Acts 
prevent  as  far  as  possible  bribery  and  the  exercise  o1 
wrong  influences  over  voters.  Seven  kinds  of  bribery 
are  set  forth,  with  heavy  penalties.  A  sliding  scale  of 
election  expenses,  according  to  the  type  of  constituency, 
is  laid  down,  and  candidates  must  have  a  responsible 
expenditure,  and  sends  it  within  a  given  period  to  the 
agent  who  keeps  an  account  of  all  the  candidate's 
returning  officer. 

Till  1911  the  maximum  duration  of  a  Parliament 
was  seven  years.  The  Parliament  Act  of  1911  fixed  the 
period  at  five  years.  Parliament  as  legislative 
Duration  sovereign  could  extend  itself  as  long  as  it 
ment.  '  pleased,  but  only  during  the  War,  because  of 
the  inadvisability  of  elections  during  the  war, 
did  it  extend  the  period. 

The  quorum  of  the  House  is  forty.  The  quorum  is 
decided  by  a  curious  procedure.  An  hour  glass  on  the 
clerk's  table  is  allowed  to  run  its  course  (two  minutes) 
if  there  is  no  quorum.  If,  at  the  expiry  of  the  two 
minutes  there  still  is  no  quorum,  the  sitting  adjourns. 

There  are  many  Committees  to  help  in  the  tramsaetion 
of  business.  They  are  of  five  kinds — (1)  Committee  of 
Com-  the  Whole,    (2)    Select   Committees   on  Public 

mittees.  gills,  (3)  Sessional  Committees,  (4)  Standing 
Committees  on  Public  Bills,  and  (5)  Committees  on 
Private  Bi]ls.  A  Committee  of  the  Whole  is  simply  the 
whole  House  presided  over  by  the  Chairman  of  Com- 
mittees instead  of  by  the  Speaker,  with  special,  less 
formal  rules  for  discussion.  When  the  subject  is  the 
provision  of  revenue  the  Committee  of  the  Whole  is 
known  as  the  Committee  of  Ways  and  Means;  when  the 
subject  is  appropriations  of  revenue  to  the  heads  of  ex- 
penditure, it  is  known  as  the  Committee  of  Supply. 
Select  Committees  consist  of  fifteen  members,  selected  by 
the  House,  or,  more  usually,  by  a  Committee  of  Selection 
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representative  of  all  parties.  Select  Committees  investi- 
gate, and  report  on  given  subjects.  They  take  evidence, 
keep  proceedirgs,  and  make  their  report,  after  whicii 
they  automatically  cease.  When  Select  Cominittees  are 
appointed  for  the  whole  session,  such  as  the  Committee 
of  Selection,  and  the  Committee  on  Public  Accounts,  they 
are  known  as  Sessional  Committees.  Standing  Com- 
mittees are  appointed  to  save  the  time  of  the  House. 
They  consist  of  some  sixty  to  eighty  members,  nominated 
by  the  Committee  of  Selection.  The  Chairman  is  ap- 
pointed by  a  smaller  committee,  or  '  panel,'  nominated  by 
the  Committee  of  Selection.  All  biils,  save  money  bills, 
private  bills  and  bills  for  confirming  provisional  orders 
must  pass  through  Standing  Committees,  unless  the  House 
otherwise  directs.  The  Standing  Committees  are  of  the 
same  party  composition,  approximately,  as  the  House 
itself.  Committees  on  Private  Bills  are  appointed  in  a 
similar  way  to  consider  private  bills.  They  usually  con- 
sist of  four  members  of  the  House  and  a  disinterested 
referee  as  chairman. 

The  Houses  of  Parliament*  are  situated  in  Westminster, 
Ix>ndon.  The  annual  session  of  Parliament  used  to  extend 
organisa-  from  the  middle  of  February  to  about  the 
pariia.'  middle  of  Auigust,  but  since  the  War,  owing  to 
metit.  the  pressure  of  business,  the  session  has  been 

longer.  Both  Houses  are  summoned  together,  but  they 
may  adjourn  separately.  The  Crown  cannot  compel 
either  to  adjourn.  Each  session  ends  with  a  prorogation 
to  a  specified  date. 

The  opening  of  Parliament  is  accompanied  with  great 
ceremonial,  much  of  which  is  unintelligible  save  on 
historical  grounds.  The  members  assemble  first  in  their 
own  House.  Then  the  members  ol  the  Commons  proceed 
to  the  House  ot  Lords,  where  the  Lord  Chancellor 
informs  them  that  they  may  proceed  to  the  election  of  a 
Speaker.    They  elect  a  Speaker,  then  return  to  the  Lords, 
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where  the  Speaker's  appointment  is  sanctioned  by  the 
Crown  through  the  Lord  Chancellor.  Then  the  ancient 
privileges  of  the  lOommons  are  affirmed,  after  which  the 
Commons  return  to  their  own  Honse.  Then  the  oaths  are 
administered.  IS'ext  day  comes  the  KiDg's  speech.  The 
real  business  of  the  House  begins  after  the  King's 
speech. 

The  chief  officials  of  the  House  of  Commons  are  the 

Speaker,  the  Chairman  and  Deputy  Chairman  of  Ways 

and  Means,   the  Clerk,   Sergeant-a,1>Arms   and 

ation  of  the  Chaplain.       The    last    three     are    permanent 

commoJIl     ^ffi^^ials.       The    Clerk,     with     his     assistants, 

records  the  proceedings  of  the  House,  signs  all 

orders,    and  generally  conducts    ^he   secretarial   work  of 

the  House.       The  Sergeant- at  Al'ms,  with  his  deputies, 

attends  the  Speaker,  enforces  the  orders  of  the  House,  afnd 

performs  other  such  duties. 

The  Speaker,  whose  name  comes  from  the  days  when 
the  House  of  Commons  was  a  petitfoning  body,  acting 
through  a  spokesman  or  *  Speaker,'  is  elected  by  the 
House  for  the  duration  of  Parliament.  He  is  not  a  party 
official.  The  man  chosen  is  usually  a  member  of  ex- 
perience who  commands  the  respect  in  the  House  irre- 
spective of  his  party  ties.  He  presides  over  the  House, 
and,  as  president,  interprets  the  rules  of  the  House, 
guides  debates,  announces  the  result  of  decisions,  decides 
on  points  of  order,  and  advises  the  House,  or  members, 
on  matters  not  covered  by  law  or  precedent.  He  gives 
advice  to  members  of  any  party  on  procedure.  He 
votes  in  the  case  of  a  tie  only.  By  the  Parliament  Act 
of  1911  he  decides  whether  a  bill  is  a  money  bill  or  not. 
He  is  paid  £5,000  per  annum,  with  an'  official  house.  As 
a  rule  a  man  elected  Speaker  continues  in  his 
post  as  long  as  he  wishes.  He  usually  receives  a  peer- 
Age  on  retiral. 
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The  House  of.  Lords  does  not  meet  so  frequently,  nor 
does   it    sit   so   long   as  tlie   House   of    Commons.       Its 
sessions    run   concurrently   with  those    of    the 
jr^LordS*    House  of  Commons.     The  legal  quorum  of  the 
House  of  Lords  is  three :  actually  no  business  is^ 
done  unless  at  least  thirty  members  are  present.       The 
president  of  the  House  is  the  Lord  Chancellor,  who  is  a 
member  of  the  Caibinet,  and  the  head  of  the  judiciary. 
He  is  a  party  official,  but,  unlike  the  Speaker,  he  does 
not  guide  the  debates.       The  Lords  regulate  their  own 
debates.        This     is     shown     by     the     prefatory      "  My 
Lords  "  at  the  beginning  of  every  speech  in  the  House. 
In   the  House  of     Commons  the  members  address     the 
Speaker — '*Mr.  Speaker,  Sir,"  being  the  formal  beginn- 
ing    of     bH     speeches.       The     Lord     Chancellor     may 
vote   in   ordinary   divisions.     He  has   no   casting  vote. 
The  Lord  Chancellor  need  not  even  be  a  peer,  though 
in    practice    he    usually    is.     The    theory    is    that    the 
*' woolsack'"'   is  not  in  the  House  proper,    so   that  the 
Lord  Chancellor  sits  outside.       In  the  case  of  the  trial 
of    a   peer,    a    Lord    High    Steward    appointed    by   the 
Crown  presides.       The  House  f>i  Lords  has  also  a  Lord 
Chairman  of  Committees,  who  presides  in  the  Committee 
of  the  Whole,  which  is  similar  to  the  Committee  of  the 
Whole  in  the  House  of  Commons.     The  permanent  staff 
(Clerk    of    Parliament,     Sergeant-at-Arms,     Gentleman 
TTsher  of  the  Black  Bod,   who  summons  the  House  of 
Commons)  are  nominated  by  the  Crown. 

Certain  general  principles  in  the  legislative  process 
must  be  borne  in  mind.  In  the  first  place,  any  measttre 
^^^  may  be  brought   before  Parliaanent.     Second, 

Legislative  the  normal  process  of  a  bill  is  thai  it  passes 
Prooess.  through  each  House,  and  is  signed  by  the 
King,  after  which  a  bill  becomes  an  Act  of  Parliament. 
Thirdly,  bills  (except  money  bills),  may  be  introduced 
in  either  House  by  ministers  or  private  members.  Money 
bills    must   originate    in  the  House    of    Commons,    and 
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bills  of  attainder  must  originate  in  the  House  oi 
Lords.  Private  members'  bills  are  presented  by  private 
members,  but  unless  adopted  as  government  measures 
their  chances  of  becoming  law  are  small.  Priority  in 
presenting  private  bills  is  decided  by  ballot.  Fourthly, 
the  same  procedure  applies  in  both  Houses,  except  that  in 
the  House  of  Lords  amendments  may  be  introduced  at 
any  stage,  and  in  the  House  of  Commona  at  given  stages. 

^Normally  a  jiublic  bill  goes  through  five  stages  in 
each  House — first  reading,  second  reading,  committee 
stage ^  report,  and  third  readin-g.  The  first  reading  is 
purely  formal.  The  minister  introducing  the  bill  simply 
asks  permission  to  present  his  bill.  Except  in  the  case 
of  very  important  bills,  there  is  no  speech  or  discussion. 
The  debate  on  the  measure  stai'ts  with  the  second  read- 
ing. The  debate  at  this  stage  is  on  general  principles. 
Sometimes  a  motion  is  made  that  the  bill  be  read  six 
months'  hence,  and  if  this  is  carried  the  bill  is  with- 
drawn. After  the  second  reading,  money  bills  and 
bills  for  the  confirmation  of  provisional  orders  go  to  the 
Committee  of  the  Whole.  Other  bills  may  also  gfo  to  the 
Committee  of  the  Whole,  if  the  House  so  directs,  but  as 
a  rule  they  go  to  one  of  the  Standing  Committees,  as 
assigned  by  the  Speaker,  where  they  are  discussed  in 
detail.  Then  these  bills  are  '  reported  *  back  to  the 
House.  Sometimes  between  the  Standing  Committee 
and  Eeport  stage,  an  extra  step  is  added — a  Select  Com- 
mittee stage.  If  the  bill  is  reported  by  a  Standing 
Committee,  or  amended  by  a  Committee  of  the  Whole, 
the  House  considers  it  in  detail ;  if  not,  the  report  stage 
is  omitted.  Then  comes  the  third  reading,  when  the 
measure  is  discu&sed  as  a  whole,  not  in  detail.  The 
readings  are  usually  spread  over  several  days,  but  in 
urgent  measures  they  may  take  only  a  few  hours.  When 
the  bill  passes  the  third  reading,  it  goes  to  the  other 
House,  where  it  passes  through  a  similar  process.     If  it 
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is  not  amended,  it  proceeds  direct  to  the  King  for  signa- 
ture. If  aonended,  it  goes  back  to  the  originating 
Honse  for  consideration  of  the  amendments.  Once 
signed  by  the  King  it  becomes  law. 

Financial  legislation  is  subject  to  special  processes.  ^ 
The  main  principles  governing  financial  legislation  are: 
(1)  Finance  bills  must  be  presented  in  the 
Leg^siafion.  ^^^se  of  Commons;  (2)  They  must  be  pro- 
'  ceeded  on  in  a  Committee  of  the  Whole ;  (3) 
They  must  proceed  from  the  Crown,  which  means  the 
Cabinet.  Private  members  can  make  general  motions 
only  in  favour  of  some  particular  kind  of  expenditure. 
They  can  also  make  motions  to  repeal  or  modify  taxes 
which  the  Cabinet  does  not  propose  to  modify.  Every 
year  there  are  two  measures — HCe  Appropriation  Act, 
which  deals  with  the  grants  to  the  public  services  for 
the  year,  and  the  Finance  Act,  or  Budget,  which  (a) 
reviews  the  income  and  expenditure  of  th^  past  year,  (6) 
gives  estimates  for  the  coming  year,  and  (c)  contains 
proposals  for  raising  the  necessary  revenue. 

The  financial  year  oflSicially  ends  on  the  31st  of  March. 
Before  that  date  the  CJiancellor  of  the  Exchequer  sub- 
mits to  the  House  of  Commons  the  departmental  esti- 
mates for  the  public  services.  The  Committee  of  the 
Whole  on  Supply  considers  them  and  passes  resolutions. 
These  resolutions  are  later  consolidated  into  a  single  Act. 
Discrepancies  are  rectified  by  supplementary  grants. 

The  Budget  is  presented  by  the  Chancellor  of  the  Ex- 
chequer in  the  Committee  of  Ways  and  Means,  where  his 
proposals  for  raising  revenue  are  considered.  The  Com^ 
mittee  reports  to  the  House,  which  passes  a  bill  embody- 
ing the  proposals  as  accepted.  According  to  the  Parlia- 
ment Act  of  1911  all  money  bills  (the  Speaker  decides  in 
cases  of  doubt  what  bills  are  money  bills)  become  law 
with  the  Eoyal  consent  without  the  consent  of  the  House 
of  Lords,  if  the  Lords  amend  the  bills. 
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Private   bills,   that  is,    bills  which    affect  persons  or 

localities,  e.g.y  bills  relating-  to  railways  and  harbours, 

Private        ^^®  subject  to  special  procedure.     Private  bills 

Bill  originate  in  petitions,   and  must  be  submitted 

rocedure.    ][j^fQp^  j^^  session  opens  in  which  they  are  to 

be  taken.  The  promoters  of  the  bills  have  to  pay 
special  fees.  The  bills  are  first  examined  by  ofticials, 
and  then  introduced,  in  either  House,  and  read  a  first 
time.  If  there  is  a  deba^  at  the  second  reading-  and 
opposition  is  offered  to  a  private  bill  it  is  ^;ent  to  a 
Private  Bills  Committee.  If  the  bill  is  not  opposed  the 
Committee  consists  of  two  members  and  the  Chairman 
and  Deputy  Chairman  of  Ways  and  Means.  The 
Speaker's  Counsel  also  attends.  The  Committee  stage  of 
a  contested  bill  is  really  a  judicial  enquiry;  after  this 
stage,  private  bills  proceed  like  public  bills. 

A  provisional*  order  is  an  order  issued  by  (me  of  the 
goveinment  depa{rtments  authorising  provisionally  the 
commencement  of  an  undertaking.  The  provi- 
Orders!*'^*'  sion  is  the  sanction  of  or  confirmation  by  Parlia- 
ment of  the  undertaking,  which  is  'obtained 
through  a  process  similar  to  that  of  private  bill  legis- 
lation. Both  private  bills  and  the  confirmation  of  pro- 
visional orders  are  mainly  departmental.  The 
parliamentary  processes  are  usually  formal;  only  in  the 
case  of  serious  opposition  is  parliamentary  process 
evident. 

By  the  Parliament  Act  of  1911  the  House  of  Com- 
mons is  practically  supreme  in  aU  legislation.  It  is 
completely  master  of  financial  legislation. 
Lords*  and  According  to  the  Act,  public  bills,  other  than 
House  Of  money  bills  or  a  bill  extending  the  maximum 
duration  of  Parliament,  if  passed  by  the  House 
of  Commons  in  three  successive  sessions,  whether  of  the 
same  Parliament  or  not,  and  rejected  by  the  House  of 
Lords,  may,  with  the  Royal  assent,  become  law  without 
the  concurrence  of  the  Lords,   provided  that  two  year^ 
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have  e^psed  between  tke  second  reading  in  the  first  ses- 
sion in  the  House  of  Conamons,  and  the  third  reading  ini 
the  third  session.  The  Act  directs  that  all  bills 
under  the  Act  must  reach  the  House  of  Lords  at  least 
one  month  before  the  end  of  the  sessito.  The  Act  thus 
establishes  the  ultimate  legislarfiye  supremacy  of  the 
House  of  Commons^  though  adequate  precautions  are 
taken  to  preyent  iiasty  legislation  by  the  Housq  acting 
singly. 

The  rules  governing  the  conduct  of  business  in  the 
House  of  Commons  are  extremely     complicated.       The 

ordinary  member  knows  only  the  general  rules. 
BusfnesL^'   For  details  he  has   to     depend  on  the  expert 

advice  of  the  Speaker  or  of  the  permanent  staff 
of  the  House.  The  rules  are  of  three  kinds — standing 
orders^  which  are  permanent;  sessional  orders,  which 
apply  for  the  session  only;  and  general  orders,  which 
may  be  temporary  or  may  become  permanent.  The 
Speaker  regulates  all  business.  He  decides  who  may 
speak.  He  may  stop  any  member  from  speaking  for  un- 
necessary repetition  or  irrelevance.  He  may  ask  a 
member  to  withdraw  for  unruly  or  uncivil  conduct^ — ^^a 
process  technically  known  as  ''naming"  a  member.  A 
member  may  speak  only  once,  save  in  Committee  where 
he  may  speak  as  often  as  he  wishes  to,  and  on  points  of 
personal  explanation  and  points  of  order. 

There  are  two  methods  of  closing  a  debate — (1)  The 
closure,  which  when  carried,  brings  the  debate  to  a  close. 
It  was  introduced  originally  against  obstructionist  mem- 
bers who  tried  to  prevent  bills  from  passing  by  prolong- 
ing the  debate  indefinitely.  To  carry  the  closure,  one 
hundred  members  must  support  it  in  the  House,  and 
twenty  members  in  Standing  Committee.  It  takes  the 
form  of  a  motion  in  the  words  ''That  the  question  be 
now  put."  (2)  The  Guillotine,  or  closure  by  compart* 
ment,  according  to  which  a  time  is  fixed  for  the  debate. 

01 
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When  the  time  expires  the  debate*  automatically  ceases. 
When,  the  debate  is  finished  the  vote  is  taken.  The 
Speakei*  asks  the  Ayes  and  Noes  to  signify  their  wishes. 
The  members  call  out  Aye  or  No  in  chorus,  but  the  result 
ts  usually  challenged.  Then  it  is  lepeated,  after  which  a 
division  is  Usually  called  for.  The  members  proceed  to 
the  lobbies,  where  they  are  counted  individually  by 
tellers — ^the  Ayes  going  to  one  lobby,  the  Noes  to  another. 
The  result  is  finally  announced  by  the  Speaker.   • 

The  Iloi^se  of  Lords  has  a  similar  procedure,  but  there 
is  much  less  obstructionism  and  considerably  miGre 
dignity  in  their  behaviour. 

The  members  of  each  House  have    certain    privileg-es. 
Tfiese    privileges    are     guaranteed     partly    by    ancient 
_  .  custom  and  partly  by  statute  law..    They  apply 

of  to   the   House    of    Lords,    the   Hous3  of  Corn- 

Members.    j]rions,  as  Houses  of  Parliament,    and   to    indi- 
vidual members.  At  the  commencement  of  each  Parliament 
these     privileges    are    granted    to    the    Commons     by 
the     Crown     at     the     request     of    the     Speaker. .   The 
main      privileges     are :  — (a)      Freedom      from      arrest, 
which      is     enjoyed     during     the     session,      and     for 
forty  days  before  and  after  it.  -  It  does  not  protect  mem- 
bers from  arrest  for  indictable  offences,  or  from  any  pro- 
cess in  civil  actions  save  arrest.      {h)  Freedom  of  speech. 
This  means  that  a  member  is  not  responsible  outside  Par- 
liament for  anything  said  inside,  (c)  The  right  of  access  td 
the  Sovereign,  individuall;^'  for  the  Lords  and  collectively 
for  the  Commons,  {(J)  that  a  '*  favourable  construction  *' 
be  given  to  the  proceedings  of  the  House.     This  is  an 
old-standing  privilej?e  which  is  now  extinct,  because  it 
is  not  required.       Members   are  also  exempt  from  jury 
duty,  but  not  (as  they  once  were)  from  acting  as  wit- 
nesses.    Each  House  has  the  right  to  regulate  its  own 
proceedings.      Each  has  the  rierht  also  to  commit  persons 
for  contempt.     The  House  of  Commofis  used  to  have  the 
right  \o  settle  disputed  elections,  but  this  it  has  given 
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to  the  cotirtB.  All  cases  of  treason  and  felony  in  the  case 
of  a  member  of  the  House  of  Lords  must  he  tried  by  the 
House  of  Lords  under  the  presidency  of  a  Lord  High 
Steward  appointed  by  the  Crown.  Members  of  the 
House  of  Lords  are  exempt  always  from  arrest  in  civil 
causes.  They  are  also  entitled  to  enjoy  the  various  pri- 
vileges, dignities  and  rights  inherent  in  their  dignities. 

As  we  have  seen,  the  successor  of  a  peer  m^ist  be  a 
member  of  the  House  of  Lords.  A  member  of  the  House 
The  ^^  Commons  cannot  resign.     When  he  wishes 

ctijftern  to  resign  he  must  applv  for  the  sinecure  offic^e 
Hundreds.  ^^^^^  ^s  the  Chxltem  Hundreds.  Tenure  ox 
this  office  disqualifies  him  from  acting  as  a  member. 

The  mainspring  of  the  whole  legislative  and  executive 
system  of  the  United  Kingdom  is  the  Cabinet.  The 
The  Cabinet  controls  the  whole  course  of  legislation 

and.  as  well  as  the  administration.    Thus  in  one  body 

The**'**'*'*'  are  combined  the  two  *'  powers,"  the  legislative 
Cabinet.  and  the  executive.  Theoretically  the  King  is 
head  of  both  the  legislature  and  the  executive,  but  all 
real  power  lies  with  the  Cabinet.  The  Cabinet  is  chosen 
from  members  of  the  party-iri-power.  The  members 
are  chosen  from  both  Houses,  but  the  party-in- 
power  is  decided  by  the  elections  to  the  House  of  Com- 
mons. The  head  of  the  Cabinet  is  the  Prime  Minister, 
who  cf^n  continue  in  office  only  so  long  as  he  commands  the 
confidence  of  the  House  of  Commons.  The  normal  pro- 
cedure for  the  formation  of  a  Cabinet  is  as  follows. 
The  Kinj?  sends  for  the  leader  of  the  most  powerful  party 
in  the  House  of  Commons,  and  asks  him  to  folm  ia 
ministry.  If  the  leader  of  the  party  thinks  he  can  form 
a  Cabinet  which  will  command  the  confidence  of  the 
House  of  Commons  he  will  accept  office,  and  forthwith 
proceed  to  select  the  members  of  Cabinet  from  his  own 
partv.  He  will  choose  the  leading  men  of  the  party, 
Tiaving  due  regard  to  their  abilities  as  future  minisfens, 
to  their  debating  powers,  and  to  their  serviced  to  the  paity! 
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He  submits  the  names  chosen  to  the  Sovereign,  by  whom? 
they  are  formally  appointed  to  their  offices.     The  mem* 
bers  in  the  Cabinet  vary  from  time  to  time.     Before  the 
kW^ar  it  used  to  consist  of  the  Prime  Minister,   who  is 
usually  First  Lord  of  the  Treasury,  the  Lord  Chancellor, 
the  (-hancellor  of  the  Exchequer,  the  five  Secretaries  oi 
State,  the  Lord  Privy  Seal,  th&  Lord  President  of  the 
Council,  the  First  Lord  of  the  Admiralty,  the  President 
of  the  Local  Government  Board,   the  President  of  the 
Board  of  Education,  the  President  of  the  Board  of  Agri- 
culture, the  Chancellor  of  the  Duchy  of  Lancaster,  the 
First  Commissioner  of  Wtorks,  the  Postmaster  General, 
the  Secretary  for  Scotland,  and  the  Chief  Secretary  fo^ 
Ireland,— in  all  about  nineteen  members,  but  the  Prime 
Minister  could  expand  or  contract  it  as  he  thoug*ht  fit. 
The  Great  War  made  a  complete  alteration  in  the  Cabinet 
system,  and  as  yet  it  has  not  assumed  a  definite  post-war 
constitution.     Foi;  the  conduct    of  the  War,  the  Prime 
Minister  found  the  Cabinet  far  too  large,  and  he  formed  a 
iWar  Cabinet,. a  smaller  body,  of  five  members.    This  War 
Cabinet  became  later  the  Imperial  Wiar  Cabinet,  to  which 
representatives  of  the  Dominions  were  added.     During 
the  War,  and  since  the  War,  a  large  number  of  new 
departments  or  ministries  has  been  created,  some  of  which 
are  temporary,  others  of  which'  are  likely  to  last  many 
years  or  become  permanent.     Thus  there  are  the  Minis- 
tries of  Labour,  of  Pensions,  of  Supply  (Munitions),  of 
Food  Control,  of  Ways  and  Communications,  of  Ship- 
ping,   of   National   Service  and   Reconstruction   and  of 
Health.  .  To  include  the  heads  of  all  these  ministries  in 
the  Cabinet  would  mean,  as  it  has  to  a  certain  extent 
already  meantv  the  evolution  of  another  inner  Council 
jiust  as  the  Cabinet  itself  was  originally  an  inner  Council 
of  the  Privy  Council. 
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The  War  Cabinet,  which  started  at  the  end  of  1916, 
iras  a  small  body  of  five  members  only,  one  of  whom  was 

a  departmental  head.     The  others  were  'minis- 
cabinef/      ^^®  ^^^  portfolio/  i.e.,  they  had  no  specific 

post  in  the  administration.  They  were  able  to 
devote  their  whole  attention  to  war  affairs  without 
being  burdened  with  a  department.  Likewise  the  pre- 
vious members  of  Cabinet  who  were  departmental  heads 
were  free  to  manage  their  departments  without  the  burden 
of  Cabinet  meetings.  A  separation  was  made  between 
policy  -aind  actual  administration.  One  body  devised  the 
policy :  the  other  carried  it  out.  The  War  Cabinet  was 
a  sort  of  miniature  legislative  body.  The  power  of  the 
(War  Cabinet  was  enhanced  i^n  this  respect  by  the  servility 
of  the  House  of  Commons.  In  the  conduct  of  war  the 
executive  is  supreme,  hence  the  Cabinet,  and  the  later 
War  Cabinet,  was  able  to  dictate  to  the  House  of  Com- 
mons. The  House  had  the  right  and  power  to  refuse  to 
pass. the  measures,  but  as  a  matter  of  fact  it  never  exer- 
cised the  right:  it  could  not  have  done  so  with- 
out risking  internal  revolution.  The  people  were  not  in 
a  mood  for  discussion  or  delay.  What  they  wanted  was 
swift  and  decisive  action.  Another  result  of  the  War 
Cabinet  system  was  that  the  Prime  Minister  ceased  to  be 
leader  of  the  House  of  Commons.  He  delegated  the 
function  of  leadership  to  the  Chancellor  of  the  Exche- 
quer. 

After  the  general  election  of  1918 — ^held  immediately 
fiiter  the  conclusion  of  the  Wto-^the  War  Cabi- 
^  .  net  continued.  The  new  House  of  Commons 
Develop-  at  first  was  as  subservient  to  the  Cabinet 
*"•"*•  as  its  predecessor,  but  gradually  it  re- 
asserted its  i)ower8.  The  Government  was  defeated  on 
more  than/  one  occasion,  but  no  resigrnation  followed.  The 
Prime  Minister,  however,  deemed  iti  wise  to  end  the 
[War  Cabinet  and  a  new  cabinet  on  the  old  lines  was 
created.    Most  of  the  pre-war  offices  were  represented  in 
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this  Cabinet,  with,  the  addition  of  the  Minister  of  Way8> 
and  Communications  (Transport),  the  Minister  of  Health 
and   the  Minister  of   Labour.       One  Minister  without 
portfolio  was  included.     The  total  number  was  nineteen. 

In  1918  a  Committee  called  the  Machinery  of  Gov- 
ernment Committee,  the  President  of  which  was 
i_^^  Lord  Haldane,  presented  ai  report  in  which  are 

Haiifane's  given  the  most  modern  views  of  the  functions 
committM.  qI  ^^  Cabinet.  The  main  conclusions  of  the 
Committee  were  that  the  Cabinet,  ''the  mainspring*  of 
all  the  mechanism  of  government/^  (1)  should  be  small 
in  number,  with  ten  or  twelve  members ;  (2)  that  it  should 
meet  frequently;  (3)  that  it  should  be  supplied  with  all  the 
material  necessary  to  enable  it  to  reach  rapid  decisions  ; 
(4)  that  it  should  take  into  consultation  all  the  ministers 
whose  departments  are  likely  ti)  be  affected  by  its  deci- 
sions; and  (5)  that  it  should  have  a  systematic  method 
of  seeing  that  its  decisions  are  carried  out  by  the  execu- 
tive departments.  These  things  are  Necessary,  according 
to  the  Committee,  to  enable  the  Cabinet  to  fulfil  its  func- 
tions, which  are,  in  the  words  of  the  Report — "  (1)  the 
final  determination  of  the  policy  to  be  submitted  tQ  Parlia- 
ment; (2)  the  supreme  control  of  the  national  executive 
in  accordance  with  the  policy  prescribed  by  Parliament; 
and  (3)  the  continuous  co-ordination  and  delimitatilon  of 
the  activities  of  the  several  departments  of  State." 

The  Cabinet  controls  the  course  of  legislation  through 
its  power  of  initiating  measures.  Every  important 
measure  is  prop06ed  in  Parliament  by  the 
DontroL  member  of  Cabinet  within  whose  province 
the  subject  lies.  The  Cabinet  is  jointly 
responsible  for  the  measure.  As  a  rule  a  Cabinet* 
measure  goes  through  the  House  of  Commons  safely, 
because  the  Cabinet,  being  composed  of  members 
of  the  party-in^power,  controls  tiie  majority  of  votes. 
It  also  controls  the  business  of  the  House.  If,  however, 
the  Cabinet  does   not  control  the   majority,   the  Prime- 
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Mini&ter  must  recommend  a  dissolutiozi  of  Farliament  to 
test  the  feeling  of  the  nation,  for  without  a  majority  he 
can  do  nothing.  If  his  party  ia  beaten  at  the  elections,  the 
Prime  Minister  must  lay  his  resignation  before  the  !E.ing, 
who  summons  the  leader  of  the  party  which  now  can  com-* 
mand  a  majority  in  the  House^  and  asks  him  to  form 
a  ministry. 

The  Cabinet  is  thus  completely  responsible  to  thei  House 
of  Commons.  A  majority  in  that  House  is  absolutely 
cabinet  essential  to  the  life  of  the  Cabinet. 
Respon-  There  are  parties  also  in  the  House  of  Lords, 
sibiiityy  jj^^  their  power  on  the  Cabinet  may  be 
judged  from  .the  fact,  that  since  1905  every  Prime 
Minister  and  Cabinet  have  been  of  the  opposite 
political  party  to  the  majority  in  the  House  of  Lords. 
The  Prime  Minister,  however,  usually  so  airranges  the 
ministerial  appointments  that  a  number  of  posts  are  given 
to  peers.  It  must  be  noted  that  all  the  ministers  of  the 
Crown  do  not  serve  in  the  Cabinet.  Only  the  heads  of 
807ne  of  the  ministries  are  in  the  Cabinet.  There  are 
many  minor  ministerial  offices,  apart  altogether  from  the 
headships  of  departments,  which  are  filled  by  selection 
by  the  Prime  Minister  from  the  Houses  of  Parliament, 
such  as  Under-Secretaryships  of  State  and  Parliamentary 
Secretaryships. 

Through  the  Cabinet  the  House  of  Commons  controls 
the  legislature  and  the  executive  in  one  body. 
p  rti  Parliament  in  itself  does  not  govern :    it  con- 

try  '  trols  the  government,  which  is  the  Cabinet.  The 

OuSfltTomt.  Cabinet  in  its  turn  dominates  Parliament,  for 
it  is  composed  of  the  leaders  of  the  party  which' 
has  tEe  majority  of  votes  in  the  House  of  Ccwnmons. 
Thus  the  Cabinet  really  is  the  centre  of  the  whole  legis- 
lature and  administrative  system  of  the  United  Kingdom. 
Apart  from  voting  power,  the*  members  of  the  Commons 
eizercise  control  in '  administrative  matters  by  means  of 
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questions.  Members  may  ask  questions  of  ministers  pro- 
Tided  due  notice  is  given  and  the  question  can  be  answered 
without  detriment  to  the  public  good.  No  debates  follow 
questions,  as  in  the  French  interpellations,  but  the 
question  system  is  a  useful  instrume'nt  for  the  prevention 
of  jobbery  and  malaxlministration. 

The  Cabinet  is  not  known  to  tho  law.  Legally  the 
;i;nembers  of  Cabinet  have  power  as  members  of  the  Privy 
Council.  The  Prime  Minister's  post  was' 
cMdingt.  l^ff^^y  recognised  in  1905,  and  special  prece- 
dence was  granted  to  the  holder.  No  salary 
is  attached  to  the  post  of  Prime  Minister.  The  Prime 
Minister  usually  holds  a  paid  office,  the  most  usual  being 
that  of  First  Lord  o|  the  Treasury. 

The  Cabinet  conducts  its  proceedings  in  private.    Before 
the  War  no  minutes  of  its  meetings  were  kept.       The 
iWar,    however,     comi)elled    the    Cabinet     to 
MMiini?'      i^e&p    regular    proceedings.       Outsiders     were 
brought      in      for     consultation.  Agenda 

papers  were  issued,  and  minutes  kept.  In  1918  a 
Report  far  the  year  1917  was  issued.  A  regular  secre- 
tariat was  also  established.  Some  of  these  departures 
from  the  old  custom  by  the  War  Cabinel;  are  likely  to 
become  regular  featiires  of  cabinet  government. 

W©  have  already  noted  the  fact  that  the  executive  and 
legislative  are  combined  in  one  body.  Parliament  also 
exercises  certain  judicial  functions.  The  chief 
courTof*  judicial  functions  of  the  High  Court  of 
partia-  Parliament,  as  it  is  technically  called,  are — 
(a)  the  power  of  each  House  to  deal  with  its 
membership  and  constitution ;  (&)  the  power  of  the  two 
Houses  to  impeach  public  officers  and  enact  Bills  of 
Attainder.  This  is  purely  theoretical.  The  responsibility 
of  the  Cabinet  to  the  House  of  Commons  has  made  im- 
peachment obsolete,  (c)  The  power  of  Parliament,  by 
means  of  an  address  of  both  Houses  to  the  Crown,  to 
remove  certain  officers,  such  as  Judges;  (<?)  powers  of 
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th0  House  of  Lords  only,  (i)  as  the  final  Court  of  Appeal, 
and  (ii)  as  ihe  Court  to  try  peers  for  treason  and  leiohy. 
In  theory  the  whole  House  of  Lords  can  act  85  a  Court. 
In  practice  the  judicial  functions  are  exercised  by  the  Lord 

Chancellor  and  the  **  Law-lords  ^' — ^who  are 
t,ordt  *  eminent  laiwyers-  specially  created  life-peers  for 
court.         *^^*    judicial   purpose.       These  law-lords   are 

sometimes  helped  by  ,  other  lawyers)  specially 
called  to  serve  (e.g/,  in  cases  coming  from  India,  an 
Indian  lawyer  or  English  lawyer  versed  in  Indian  law 
is  usually  summoned).  The  House  of  Lords  is  the  final 
Court  of  appeal  from  all  the  Courts  (save  ecclesiastical 
courts)  in  the  United  Kingdom. 

In  theory  the  King  is  head  of  the  whole  constitutionaJi 
systeon  in  the  British  Empire.     He  has  the  initial  and 

final  word  in  legislation ;  he  is  the  head  of  the 
▼*«•  Executive,  all  executive  acts  being  done  ill  his 

The  %ro«ii.  name;  he  is  also  the   ** fountain  of  j.ustice," 

for  technically  all  judgments  are  given 
through  the  Courts  in  his  name.  Actually  Parlia- 
ment controls  legislation.  The  King's  power  of  initiating 
legislation  belojigs  to  the  Cabinet,  and  his  veto 
power  is  never  exercised.  Were  it  exercised  it  would  be 
exercised  on  the  advice  of  the  Prime  Minister,  but  the 
Prime  Minister,  with  the  Cabinet,  controls  the  legisla- 
tion, 80  the  veto  is  not  necessary.  His  executive  powers 
are  exercised  by  the  Cabinet,  and  hisi  judicial  powers  by 
the  Courts,  whicli  are  free  from  royal  interference. 

The  nominal  and  actual  powers  of  the  Sovereign  in 
legislation  really  sum  up  the  constitutional  practice  of 

Britain.  Theoretically,  Paliament  exists  at  the 
L«8ftMfve  ^{\\  of  the  King,  and  transacts  business  at  his 
^^*"'  pleasure.  He  summons  and  prorogues  the 
Houses.  He  can  dissolve  them  at  any  time.  No  Bill  can 
become  an  Act  without  his  signature.  He  can  issue  pro- 
clamations and  ordinances,  a  power  now  used  only  for 
the  Crown  Colonies.    Actually  all  these  actions  are  done 


554  POLinCAL    SCIENCE. 

OB.  tbe  adyice  of  his  ministers.    The  ordinances  lie  issues 
are!  really  orders  passed  undei  statutory  law.    The  Cabinet 
controls  the  whole  field. 

Nominally,  his  executive  powers  are  enormous.       Ho 
has  to  see  to  the  execution  of  all  the  la^s  and  to  the 
proper  working  of  the  administrative  services, 
Exaoutivt     -^^  ^^  ^^^  appointment,  with  a  few  exceptions, 
Po«m«        of  all  the  highest  public  officers,   and  he  can 
remove  all  officers,  save  judges,  members  of  the 
Council  of  India,  the  Comptroller  and  Auditor-General. 
He  has  in  his  hands  the  expenditure  of  all  public  money 
according  t^  the  Appropriation  Act.    He  has  the  power  of 
pardon.     He  creates  peers  and  gramts  honours.    He  orders 
the  coining  of  money.    He  grants  charters  of  incorpora/- 
t:on.    He  is  the  Ccmmander-in-Chief  of  both  the  Army 
and  the  Navy.     He  also  raises  them,  according  to  t he- 
conditions  laid  down  by  Parliament.     He  represents  the 
nation  in  its  dealing's  with  the     foreign  powers.     •  He 
appoints  all  ambassadors.    He  supervises  the  whole  field 
of  loCal  government.    He  is  also  head  of  the  Churches, 
and  as  such  summons  Convocation  and  appoints  the  chief 
church  dignitories. 

Actually,  the  Cabinet  is  responsible  for  all  these  acts 
of  the  King.  '^  The  King  can  do  no  wrong "  is  an 
English  constitutional  maxim,  which  means 
po^"w  that  ministers  are  responsible  for  all 
executive  work  done  in  the  King^s  name. 
'  The  King  reigns,  but  does  not  govern.'  He  has 
nominal,  not  actual  powers. 

Even  the  so-caOled  powers  of  the  King's  prerogative  are 
dead.     The  prerogative,  as  defined  by  Professor  Dicey, 
is  the  **  residue  of  discretionary  and  arbitraTy 
Vn-  aiutiioritv  which  at  anv  time  is  legally  left  in 

rogative.  ^^ie  hands  of  the  Crown."  This  residue  is 
now  merely  nominal.  Certain  privileges  still  belong 
to  the  King.  The  civil  list  is  at  his  disposal.  He  can 
buy  and  sell  property  like  a  private  individual.        At 


one  time  vast  landed  pw)perties  were  attacked  to  the 
Crown.  Now  tliey  are  managed  by  government,  a  lump 
sum  of  money  having  been  given  in  exchange.  The 
King  enjoys  immunity  from  political  responsibility.  He 
is  free  from  restraint,  i.e.,  he  cannot  be  arrested  nor  can 
his  goods  be  seized.  He  is  aelso  free  from  the  chief 
taxes — save  tacses  on  land  bought  by  himself. 

His- real  authority  nowadays  lies  in  his  right  to  be 
consulted,  »  most  important  right,  as  the  personality  of 
the  King  has  had  most  important  effects  in  many  cases. 
He  can  also  discuss  public  matter  with  his  ministers,  and^ 
offer  advice,  encouragement  or  warning  as  be  may  think 
fit. 

One  of   the   most   rema^rkable   phenomena   of  modern 
political  development  has  been  the  security  of  the  British 

kingship. .  While  the  threat  War  has  destroyed 
stability  seyejal  dynasties,  the  English  kingship  seems 
Kinsship      ™or®  flfmlir  grounded  than  ever.     The  reasons 

acre  many.     In  the  first  place,  the  King  is  the 

constitutional  head   of   a  constitution   which  has  never 

known  a  serious  break ;  it.  the  second  place,  the  monarchy 

is  tfce  pivot  on  which  the  machinery  of  government  turns. 

All  the  actions  of  government  are  done  in  the  King's 

name,  and  the  very  constitutional  practices  (e.g.,  cabinet 

government),  which  have  taken  the  real  power  from  the 

King,  really  depend  on  the  kingship  as  the  pivot  of  the 

system.    In  the  third  place,  the  Parliamentary  system  of 

government  in  Britain  has  taken  from  the  King  those^ 

powers  which  might  have  endangered  his  position,  and, 

by  his  position  in  the  Parliamentary  syate;^,  he  has  become 

as  "  populaop ''  an  institution  as  ParliaoQent  itself .    In  the^ 

fourth  place,  the  King  can,  and  does,  make  himself  really 

useful  in  national  difficulties.     He  can  suggest  methods, 

or  use  his  influence  to  persuade.    In  the  fifth  place,  from 

his  exalted  position  he  can  encourage,  warn,  and  set  an: 

example.     The  work  of  King  G^ovge  in  the  Great  War  is- 
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ample  evidence  of  this.  In  the  sixth  place,  the  king- 
ship is  the  greatest  institutional  bond  of  nnion!  in  the 
Empire.  Through  the  King  more  than  any  other  agency 
the  Empire  is  held  together.  Parliaments  and  other  in- 
stitutions differ,  but  the  King  is  the  King  from  one  end 
of  the  Empire  to  the  otlfer.  Visits  of  the  King,  or  the 
Heir-apparent,  to  the  Dominions  beyond  the  sea  are  the 
seals  of  imperial  unity.  In  the  seventh  place,  the  king- 
ship, or  royalty,  U  deeply  ingrained  in  the  English  heart. 
Save  for  one  short  period  (during  the  Commonwealth), 
there  has  been  ai  regular  succession  of  Kings  and  Queens 
in  England  since  England  was  England.  Finally,  the 
Royal  house  is  the  centre  and  example  for  the  whole*  of 
the  social  life  of  England.  The  King  is  supreme  in 
dignities  and  precedence,  and  the  *pomp  and  circum- 
stance^ of  royalty  appeal  in  England,  as  they  do  in 
India,  much  more  than  the  austerity,  simplicity  and 
newness  of  other  types  of  constitutional  chiefs. 

The  various  departments  of  govemnient  aff;e  conducted 
by  the  ministers  and  the  .Permanent  Civil  Service,  which 
is  recruited  under  the  e:$amination  system.  Some 
Th«  of  the  posts  usually  included  in  the  Cabinet 

tnenfr*  {^'0*y  I^rd  Privy  Seal,  amd  Lord  President  of 
the  Council)  are  sinecures.  Their  utility  lies 
in  the  fact  that  the  Prime  Minister  is  able  to  give  them 
to  outstanding  men  of  his  party  who  do  not  widi  to  have 
the  cares  of  important,  administrative  jyosts. 

The  Lord  Chancellor  occupies  one  of  the  oldest- offices 

in  the  British  Government.     Originally  the  Chancellor 

was  called  the  Lord  High  Chancellor.       His 

Chanoenor   ^^^^^  ^^^  equivalent  to  those  of  the  Minister 

'  of  Justice  in  other  governments.       He  is  the 

chief  judge  of  the  High  Court  of  Justice  and  the  Court  of 

Appeal.     He  presides  over  the  House  of  Lords,  which, 

as  we  have  seen,  is  also  a  judicial  body;  he  is  in  charare 

of  the  Great  Seal.    He  appoints  and  removes  Justices  of 
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the  Peace  and  county  court  judges.   •  He  has  also  ex- 
tensive ecclessiastical  patronage. 

The   Chancellor   of    the   Exchequer    is    head    of    the 
Treasury,  though  in  theory  the  Exchequer  is  only  a  bianch 
of  the  Treasury.     Originally  he  was  known  as 
Chancellor    ^^^  Lord  High  Treasurer,  but  in  1714  the  f  unc- . 
E^xchoaiier   ^^^^^  ^^  *^®  treasury  were  put  into  commission, 
'  i.e.,  placed  tinder  a  Board  called  the  Lords  of 
the  Treasury.     This  Board,  the  First  Lord  of  which  is 
usually  the  Prime  Minister,  is  renewed  with  every  Par- 
liament,  but    does  not    meet.     The    Chancellor  of    the 
Exchequer  controls  the  Treasury  by  himself. 

The  First  Lord  of  the  Admiralty,  who  used  to  be  known 
as  the  Lord  High  Admiral,  is  head  of  all  naval  affairs^ 

Associated  with  him  is  the  Board  of  the 
The  First  Admiralty,  which  is  composed  of  himself  (First 
Admiraityf  Lord),    four  naval  lords,  who  are  professional 

experts  (captains  or  admirals),  ai  first  and  a 
second  civil  lord,  with  a  parliamentary  and  a  permanent 
secretary.     The  Board  of  the  Admiralty  meets  regularly. 

The  five  Secretaries  of  State  are  really  holders  of  the 
same  office,   the  Secretaryship  of  Stata,  and  in    theory 
each   secretary   is    competent   to    perform    the 
The  duties  of  the  others.     Originally  there  was  only 

Of  state.      one  Secretary  of  State,  but  witK  the  expansion 
of   government   business  ultimately   five  were 
created.    Each  has  his  special  duties,  as  indicated  by  the 
names: — (a)  The  Secretary  of  State  for  Home  Affairs. 
He  deals  with  matters  usually  dealt  with  by  tie  Minister 
of  the  Interior  in  other  governments,  save  in  so  far  as 
some  of  the  functions  have  been  given  to  other  ministries. 
Generally  speaking,  he  deals  witK  affairs  not  dealt  with 
by  other  departments.       (6)  The  Secretary  of  State  for 
Foreign  Affairs.     He  deals  with  foreign  affairs.     Pro- 
tectorates used  to  be  under  his  department,  but  now  they 
are  ugually  placed  under  the  Secretary  of  State  for  the 
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Colonies,  (c)  The  Secretary  of  State  for  the  Colonies. 
{8)  The  Secretary  of  State  for  War,  to  whose  department 
has  recently  been  added  the  Royal  Air  Force,  (e)  The 
Secretary  of  State  for  India. 

There   are  several  administrative  boards,     or  commis- 
sions, the  head  of  which  is  the  President.     He  alone  is 
the   executive    chief.     The    boards    are    nomi- 
Adminis-      nal.     Two    of    these    boards — the     Boai*d     of 
Bioards.        Trade    arid    the    Local    Government    Board — 
were    originally     Committees     oi     the     Privy 
Council.       Others,  the  Boards  of  Agriculture,  of  Educa- 
tion, and  of  Works  are  purely  administrative  creations  (the 
head  of  the  Board  of  Works  is  called  the  First  Commis- 
sioner of  Works).     The  newer  ministries — Labour,  Pub- 
lic Health,  Pensions,  Shipping,  Food  Control,  etc., — are 
.  all  purely  administrative  creations. 

There  i»  also  a  number  of  legal  appointments,  the 
holders  of  which  rank  as  ministers.  Sometimes  they 
Legal  ^^®  included  m  the  Cabfnet.       The  Attorney- 

Appoint-  General,  ihe  Solicitor-General,  the  Lord 
•"®"*^  Advocate  (Scotland),  the  Solicitor  General  for 
Scotland,  the  Attorney-General  and  the  Solicitor- 
General  for  Ireland,  and  the  Lord  Chancellor  of  Ireland 
are  the  chief  legal  officials.  ' 

If  a  member  of  the  House  of  Commons  becomes  a 
minister  he  must  seek  re-election  in  his  constituency. 
The  theory  underlying  this  constitulional 
of  Re-  usage  is  tha;t  the  member  must  again  secure 
election.  ^^^  confidence  of  his  constituents.  The  prac- 
tice is  more  vexatious  than  ugerul;  indeed  it  may  be 
positively  baneful,  for  if  th^  Prime  Minister  is  not  certain 
of  public  support,  he  will  choose  not  the  best  man  for  a 
vacant  post,  but  a  mto  who  secured  ai  large  and  safe 
majority  at  the  last  elections. 
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The  Privy  Council  still  retains  a  nominal  importance 
in  executive   matters.        Its   chief   importance   actually 
lies  in  its  judicial  position.     Theoretically,  and 
counoi?/^    legally,  the  Privy  Council  is  still  the  advisory 
body  of  the  King.   All  members  of  the  Cabinet 
are  made  privy  councillors.     The  Council  never  meets  as 
a  whole.    One  or  two  members  can  fulfil  the  legal  forms 
necessary     for     its     actions.       Technically     proclama- 
tions and  **  orders-in-council'*  are  issued  by  it;  actually 
they  are  issued  by  the  Cabinet,  whose  members  are  also 
privy  councillors.     Privy  councillors  are  appointed  for 
life  by  the  Crown,  and  can  be  dismissed  by  the  Crown. 
The  conferment  of  the  title  * 'Privy  Councillor'*   gives 
the  councillors  the  right  to  use  the  phrase  *'  The  Bight 
Honourable.''       There  are  three  classes  of  privy  coun- 
cillors— cabinet  ministers;  holders     of  important  posts, 
such  as  ambassadors ;  and  persons  eminent  in  law,  litera- 
ture, and  science.    The  dignity  of  privy  councillor  ranks 
officially  next  to  that  of  a  peerage. 

The  courts  of  Great  Britain  arose  originally  from  the 
Permanent  Council.  The  system  of  judicial  ad- 
^ijg  ministration      thus      was      centralised.       The 

Judicial       king  originally  was  the  final  judge,  but  with 
system.       ^^^  growth  of  his*  judicial  work  he  had  to  orga- 
nise courts  to  administer  justice  throughout  the  realm. 
The  first  attempt  at  organisation  was  the  judicial  circuits, 
v^hen  the  judges  of  the  King's  Court  went  from  place 'to 
place  to  hear  cases.    The  Court  of  the  King's  Bench,  the 
Court  of  Common  Pleas,   and  the     Court  of  Exchequer 
used  all  to  send  out  circuit  judges.      The  Court  of  Chan- 
cery remained  centralised  in  London.     In  1873  the  Judi- 
cature Act  organised  the  courts,  givmg  fixed  areas     of 
.iurisdiction  to  each.    This  Act,  with  subsequent  amend- 
ing Acts,   is  the  basis  of  the  modern  English   system. 
Before   1873  a   certain   amount   of   decentralisation  had 
begun  by  the  creation,  in  1840,  of  county  courts,  with  a, 
purely  local  jurisdiction. 
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The  outlines  of  the  modem  judicial  organisation  are 
as  follows :  —At  the  base  are  the  County  Courts,  for  civil. 

Outline  of  ^^^>  ^^^  ^®  Courts  of  the  Justices  of  the 
orsanit-  Peace  and  the  Borough  Cnminal  Courts,  for 
ation.  criminal  cases.    At  the  top  there  is  the  Supreme 

Court  of  Judicature,  which  has  two  branches,  the  Hi|gh 
Court,  of  Justice  and  the  Court  of  Appeal.  Above 
these,  as  final  courts  of  appeal,  are  the  House  of  Lords 
and  the  Judicial  Committee  of  the  Privy  Council. 

The  County  Courts  cover  certain  areas  of  juiisdiction 
(not  co-terminous  with  the     administrative  county)  for 

civil  cases.  A  Judge,  appointed  by  the  Lord 
%»urt8.        Chancellor,  goes  on  circuit  to  each  area.    The 

Judge  usually  sits  alone,  though  litigants  may- 
demand  a  jury  of  eight  members.  The  County  Courts 
have  exclusive  jurisdiction  within  certain  limits.  la 
soixie  cases  litigants  may  go  at  their  own  option  to  the 
County  Courts  or  to  the  High  Court  of  Justice.  Appeals 
lie  from  the  County  Courts  to  the  High  Court  of  Justice. 

Justices  of  the  Peace  are  appointed,  and  removable  by 

the  Jjord  Chancellor,  on  the  recommendation  of  the  Lord- 

.  Lieutenants   of    the    Counties.      The   Justices 

of  the  used   to  have   administrative  functions,  which 

PeSy**        '  ^©re  abolished  by  the  Local  Government  Act  of 

seMions       1888.       They  are  appointed  by  county  areas,. 

Quarter      each  county  has  its  Commission  of  the  Peace, 

Sessions.      -^i^ich  includes  the  Judges  of  the  Supreme  Courts 

Members  of  the  Privy  Council  and  the  Justices  of  the 

Peace,    Justices  may  act  singly,  or  in  petty  sessions  and 

quarter  sessions.    Most  of  their  important  work  is  done  in 

quarter  sessions,  where  all  the  Justices  meet.   The  Justice 

of  the  Peace  acts  as  a  police  magistrate :  he  orders  arrests,. 

examines,   and  tries  cases.       At  Petty  Sessions,   where 

two  justices  constitute  a  court,  minor  criminal  cases  are 

tried,  appeal  lying  to  the  Quarter     Sessions.       Quarter 

Sessions  are  held  four  times  yearly,  but  similar  courts 
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may  be  keld  at  othier  timeis,  called  ^' generalVBessions." 
Tlie  Quarter  Sessions  Court  has  botli  original  and  appel- 
late functions.  A-PP^ais  may  be^made  from  the  Quarter 
Sessions  to  the  High  Court  of  Justice.  The  Quarter 
^e^sioigis  may  also  ooiumi^^  cases  to  the' assises.  Th^  assize 
courts  are  held  four  times  a  year  throughout  the  country 
by  Commissioners  nominated  by  the  Crown.  These 
Commissioners  are,  as  a>  jrtile,  Judges  of  the,Eing's  Bench 
Division  of  the  High  Court,  though  occasionally  senior 
King^s  Counsel  are  nominated.  Trials  take  place 
before  one  Commissioner  only.  All  criminal  trials 
except  those  which  come  before  a  court  ,  of  summary 
jurisdiction  are  conducted  before  a  jury  of  twelve. 

Hie  High  Court  of  Justice  has  both  civil  and  criminal 
jurisdiction,  and  it  is  both  original  and  appellate.  It 
TUt  High  ^^  three  divisions — Chancery,  King's  Bench 
court  of  (including  the  old  Goi^irt  of  Common  Pleas  and 
jU8tf€0.        f,^^^  ^f  fexohequer),  and  Probate,  Adniiralty 

and  Divorce.  Any  high  court  judge  may  sit  in  any 
of  the  three  divisions.  The  Lbrd  Chancellor  presides  in 
the  Chancery  Division,  the  Lord  Chief  Justice  in  the 
King's  Bench.  Division.  A  president  is  appointed  by 
the  Crown  for  the  Probate^  Admiralty  and  Divorce  Divi- 
sion. The  Judges  sit  singly  and  in  groups.  The  High 
Court  never  sits  as  a  body. 

The  Court  of  Appeal  is  cou^posed  of  the  Master  of  the 
Eolls,  and  tEe  Lord  Justices  of  Appeal.    The  presidents 

of  the  three  divisions  of  the  High  Court  and  all 
of*  Appoaf.    ^3c-lord  chancellors  are  members  of  the  Court. 

The  Court  is  divided  into  two  groups  of  three 
(oT  two)  foT'tKe  hearing  of  a?ppeals.  The  Court  hea^s  all 
appeals,  civil  and  criminal.  The  Court  of  Critaiinal  Ap- 
peal has  a  special  composition — the  tord  Chief  Justice 
atud  a  number  of  judges  of  the  King's  Bench  Divisioik 
appointed  by  the  Lord  Chief  Justice  and  Lord  Chancellor. 

pl 
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.'Nominaliy  all  judges  are  appointed  by  tte  Crown  for 
life,  CT'  good  behaYionr,  -  on  tiie  recommendation  of  tlie 

Laid  Chanoeilor.  The  Lord  Chancellor  him- 
JSSgS.  ^    •^1*'    ^^?  ^  ^  member  of '  the   Cabinet,   tbe 

Loird  Cliief  Justice}  the  Lords  of  Appeal,  who 
ait  in  fho  House  ofi  Lords  and  om  the  Judicial  Committee 
of  the  Privy  Council,  and  the  Lord  Justices  of  Appeal  are 
nominated  by  the  Prima  Mlinistej.  Judg^  atre  re- 
movable by  the  Crown,  on  an  add^^s  pf  both  Houses  of 
Parliament. 

The  filial  courts  of  appeal  are  the  House  of  Lords  and 
the  ^Tudicial  Committee  of  the    Privy     Council.       The 

House  of  Lords  is. the  final  court  of  appeal 
House  or  fi<om  all  courts,  save  ecclesiastical,  courts, 
Judicial'*^  in  the  United  Kingdom.  The  Judicial  Com- 
of  "pSvJ^  mittee  of  the  Privy  Council  is  practically  the 
Go«mii.  same  body,  as  the  four  **  Laiw  Lords  "  are  mem- 
^  bers  of  the  Privy'  Council.  Other  memben  of 
the  Privy  Council  who  are  lawyers,  as  well  as  two  mem- 
bers nominated  by  the  Crown,  and  one  or  two  nominated 
to  rejn^esent  India  and  the  Colonies,  may  attend.  Only 
four  members  need  be  present  to  heair  -a  case.  Nominally 
the  business  of  the  Judicial  Committee  is  to  hear  all  cases 
referred  to  it  by  the  Crown^  but  in  practice  it  is  the  final 
Court  of  Appeal  for  all  cases  fiom  Ute  Ecclesiastical 
Courts,  the  Courts  of  the  Channel  Islands,  the  Isle  of 
Han,  the  Colonies  and  Dependencies,  including  India, 
and  from  courts  established  by  treaty  in  foreign  coun- 
tries.    All  cleciisiox^  are  given. as  *'  advice  to  the  Crown." 

3.    LpCAL  Government. f. 

The  English  system  of  local  government  is  Ihe  most 
complex  in  existence.       Its  compleixity  arises  from  its 

combinaition  of  old  historical  units  of  govem- 
compioxity  xnont  with  the  modern  arttenipts  at  symmetrical 
SicTlSffi  organisaiHon.  The  first  modem  attempt  at  the 
System.        systematisation  of  local  government  in:  England 

was  the  Reform  Act  of  1832.       Before  that  the 
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local  administration  was  carried  on  under  a  number  of 
more  or.  less  Laipliazard  statutes  and  commissions.  In 
tlie  counties  the  work  was  done  by  the  county  gentlemen 
or  landowners^  and  the  clergy,  the  former  actiii^  as 
Justices  of  the  Peace,  the  latter  «as  the  Vestry.  Both 
the  Petty  Sessions  and  the  Quarter  Sessions,  which  are 
Tiow  purely  judicial,  were  administraitiye  bodies.  The 
Vestry,  presided  over  by  the  diurch  rector,  was  com- 
X>osed  of  him  and  his  churchi  wardens.  It  was  responsible 
for  the  administration  of  the  civil  or  pcor-law  parish.  In 
1782  an  Act  was  passed  grouping  parishes  together  for 
poor  law  purposes.  These  were  administered  by  guar- 
dians, appointed  by  the  Justices  of  the  Peace.  In  1834, 
by  the  Poor  Law  Amendment  Act,  parishes  were  grouped 
into  Unions.  A  Central  Poor  Law  Authority  w^s  set  up 
in  London,  and  the  local  boards  of  guardians  were  made 
elective.  Ther  Municipalities,  or  JIdkinicipal  boroughs, 
too,  were  reconstituted.  In  1832  they  were  governed  by 
a  mayor,  alderman,  councillors  anjj  freemen,  who  were 
only  a  fraction  of  the  population.  By  the  Municipal 
Corporations  Act  of  1835  all  rate-payers  were  given  the 
franchise.  In  1848  a  Public  Health  Board  was  estab- 
lished, which  gave  way  in  1871  to  the  Local  Government 
Board.  By  the  Education  Act  of  1870,  and  the  Public 
Health  Act  of  1875  more  duties  fell  to  local  bodies,  till 
in  1888  an  attempt  wa3  made  in  the  Local  Government 
'Act  to  organise»  the  system.  The  multiplication  of  funct- 
ions and  of  bodies,  the  overlapping  of  functions  and 
of  areas  made  the  system  so  coimplex  that  only 
a  few  trained  administrators  could  understand  it.  By 
the  Act  of  1888>  and  another  similar  Act  in  1894  the 
system,  though  not  made  simple,  was  made  workable. 
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At  present  England  and  Wales  are  divided  int(>  sixty- 
two  administrative  counties.     These  administrative  coun- 
ties are  ditferent  from  the  geographical  coun- 
Tht  Admin*  ties,     which    now    only    exist    for    hietorieal 
county. .      purposes.       The     administrative     county      is 
administered    by     a    County    Council.      For 
purposes    of     election     the     county       is     divided     into 
areas  similar  to  wards  in  a  municipality.     The  County 
Council  consists  of  ordinary  councillors,  elected  for  three 
vears,  and  aldermen,  elected  for  six  vears.       The  alder- 
men  are  elected  by  the  councillors.     Half  the  aldermen 
retire   evety    thtee   year$.       There  is   no  difference      in 
powers  between  councillors  and  alder mo.i.     Women  are 
equally  eligible  with  men  for  election  and  appointment. 
The  County  Council  elects  its  own  Chairman,  aUd  appoints 
its   own   administrative     officials.     Its   duties   are  wide. 
These  inrlude  all  the  administrative  work  done  bv  the 
Justices,  witlf  all  the  functions  conferred  by  recent  Acts 
of  Parliament.      Its  financial  powers  include  the  assess- 
ment and  levying  of  the   county  and  police   rates,  and 
their  expenditure.     With  the  consent  of  and  under  con- 
ditions laid  down  by  the  Local  Government  Boai^.     The 
County  Council  can  also  borrow  moiiey^  on  the  security 
of  the  County  Fund  for  certain  purposes,  such  as  the  erec- 
tion of  public  works.  The  Council  grants  licenses  for  ^uns 
and  levies  duties  on  dogs^  carriages,  armorial  bearings, 
^iQ,     lis  other  duties  include  the  licensing  of  race  courses 
and  of  houses  for  music  and  da^ncing  (liquoi*  licensing'  id 
left  to  the  Justices) ;  the  management  of  main  road^  and 
Iridges ;   the  maintenance  and   management  of  pauper 
lunatic  asylums;  the  maintenance  of  reformatories  and 
industrial  schools;  the  regulation  of  fees  of  inspectors, 
analysts  and   other  public  officers:  the  payment  of   the 
Coroner's  salary:  contagious  diseases  of  animals:  pariia- 
mentary  registration  and  pollilig  districts;  sale  6f  foods 
and  drugs ;  the  registration  of  places  of  worship.       The* 
control   of  the  County  Police  is  vested     in   a  iStinding 
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Joint  Committee  of  Justices  and  County  Councillors,  in 
equal  numbers.  Under  the  Acts  of  1902,  1903,  and 
1918  the  County^  Councils  are  also  the  local  education 
iiuthorities. 

The  Administrative  Counties  are  divided  into  '  county 
districts'   wbich  are  of  two     kinds — urban     and     rural. 
Urban  districts  comprise  towns  and  small  areas 
oiMfMtk     i^ore  densely  populated  than  purely  lural  areas. 
A  rural  district  is    composed    of    a    uniton    of 
parishes.     These  areas  are  both   administered  by  coun- 
cils, which  have  their  owi^  peni^anont  officials.    They  ad- 
uiiuister  tlieir  areas  according*  to     limits  prescribed  by 
statute  and  enforced  bv  the  Local     Government  Board. 
The  district  councils  administer  the  Public  Health  and 
Hig-hway    Acts.       Urban  district  councils  are  also  em- 
powered to  take  over  the  administration  oV  main  roads 
from  the  County  Councils.       These  councils  also  exercise 
certain  powers!  under  the  various  Housing*  xActs  and  under 
;  no  visional  orders  or  private  Acts  relating  to  gas  works, 
electric   power,   and  tramways.        They     provide     burial 
orounds,    open    spaces,     libraries,     isolation     hospitals, 
inuseums,  wash-houses,  allotments,  etc.     Urban  districts 
with  20,000  inhabitants  or  over  may  also  be  local  edu- 
cation authorities.       The  councils  also  levy  the  district 
rates.       Rural  districts  are  co-terminous  with  the  Poor- 
law  Unions.     These  councils  exercise  similar  functions  to 
the    urban    district    councils.        Rural     distridt    coun- 
cils, by  the  Act  of  1894,  took  the  place  of  the  old  Board 
of  Guardians  in  Poor  Law  administration. 

Roiral  districts  are  further  sub-divided  into  parishes. 
Parishes  with  under  three  hundred  of  a  populatioii  have 
^  a  Parish   Meeting,  which  every  parish-  elector 

DiftHots.     mat  attend,  and  they  may  have  a  Parish  Coun- 
cil, if  authorised  by  the  County  Council.     Two 
or  more  parishes,  if  ihe  parish  meetings  consent,  may  btf 
grouped  together  under  the  Parish  Council  by  crder  of 
^he  County  Council.    Larger  rural  parishes  have  a  Parish 
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Council  as  well,  as  a  Parish  Meeting*.  These  Parish 
Councils  exercise  the  powers  of  the  old  vestries.  Where 
there  is  no  Parish  Council  the  Parish  Meeting  exercises 
many  of  the  powersf  of  the  Parish  Council.  The  Counts- 
Council  determines  the  size  of  the  Parish  Councils :  tihe 
number  varies  from  five  to  fifteen.  Women,  married 
and  unmarried,  are  eligible  iPor  both  election  and  office. 
The  Parish  Council  pjovides  open  spaces,  and  niav  »eqnire 
property  and  make  allotments  on  rental.  \  It  controls 
the  water  supply  and  is  the  local  sanitary  autliority.  It 
maintains  local  rights  of  Way^  the  local  roads,  cemetries, 
etc.,  and  assesses  the  local  rates.  It  also  appoints  the 
overseers  and  assistant  overseers  of  the  poor. 

The  distinction  between,  rural  and  urban  was  also 
applied  to  parishes.     Parishes  lying  within  the  limits  of 

boroughs  or  within  more  thickly  populated 
Parishes,     areas  are  still  known  as  urban  parishes.     Their 

organisation  wa^  not  affected  by  the  law  of 
1894,  whiclf  re-organised  the  rural  parishes.  These  urban 
parishes  preserve  the  old  ecclesiastical  organisiaition  of 
vestries.  They  are  unimporta.nt  units  in  local  govern- 
ment. 

Within    the    administrative    county    there    aa:e    the 
boroughs — which,  according  to  the  Act  of  1888  are  of 
three  classes: — 1.       The  County  Borough.      A 
Boroughs,    iinmber  of  boroughs  which  either  were  coun- 
ties in  themselves  or,  according  to  the  Census 
of  1881,  had  a  population  of  not  less  than  50,000,  were 
made  counties  indepeoadent  of  the  County  Conaw^ils  and 
were  freed  from  the  county  rates.     Such  boroughs  were 
constituted!  under  the  Municipal  Corporations  Act  of  1882 
and  in  addition,  were  given  the  powers  of  a  County  Coun- 
cil under  the  Local  Government  Act.       Thev  orieinallv 
were  sixty-one  in  number,  but  have  been  increased  from 
time  to  time.       They  pay  certain  dues;  for  exatnple,  a 
share  of  the  expenses  of  the  assizes  (where  the  borough 


; 
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has  no  sepaxate  assises  of  its  own)  to  the.  administrative 
county,  but  are  otherwise  free  {xom  county  taxes^.   '»'^ ' 

2.  The     larger     Quarter    Sensiojlis     bptouigrhisiv     i.e,, 
boroughs  with  a  minimum  poptllatioii  aceoidint^  to  the 

ce!nsti8  of  1881  df  10,OiO(X.  For  certain  purposes 
iBtsioni'  these  boroughs  are  subject  to  the  County 
Boi«agii&  Qouncil,  e.g. ^  for  the  miaintenance  bt^  main 
roads^  for  the  assises/ and  in  some  cases,  for  the  care  of 
pauper  lunatics.  In  other  matters — ^sudi  as  those  relat- 
ing to  the  contagious  diseases  of  animals,  destrucr 
tive  insects,  explosives,  fish  conservancy,  tefbrmatories 
and  industrial  schools,  police,  sale  of  food  and  drug«, 
and  weights  amd  measures — the  Quarter  Sessioiis  borough 
has  its  own  powers.  County  councillors'  elected  for  these 
boroughs  cannot  vote  oii  matters  not  assessed  by  the 
county. 

3.  The  smaller  Quarter  Sessions  boroughs,  i.e.,  boroughs 
with  a  population  according  to  the  census  of  1881  of 
under  10,000,  and  which  have  a  seoarate  court  of  Quarter 
Sessions.  These  boroughs  by  the  Act  of  1888  made 
part  of  the  area  of  the  county  for  administrative  pur- 
poses, and  are  assessed  at  the  country  rate  for  most  of  the 
administrative  purposes,  e.g.y  the  maintenance  of 
I>auper  asylums,  the  control  of  coroners,  the  appointment 
of  analysts,  the  control  of  reformatories  and  industrial 
schools,  the  administration  of  main  roads,  -fish  conser- 
t'ation,  explosives  and  locomotives. 

To  sum  up,  for  some  purposes,  (general*  county  pur- 
poses,) the  entire,  county,  including  all  jborou^i^s  except 
county  boroughs, -ia  aissesded  at  the  county  rate.  For 
other  purposes,  (special  county  purposes,)  certain 
boroughs  are  assessed  independently. 
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The  barougli  is  the  standard  type  of  mtinicipal  unit. 
The  constitution*  of  municipalities  depends  on  the  Muni- 
Mynieipai*  ^^P^l  Corporations  Act  o£  1888,  and,  partlv,  on 
*"•«•  the  Local  Goyernmenit  Act  of  1888.    If  the  in- 

habitants of  a|i  9re^  wisjx  to  h^  incorporated  in  a  muni* 
cipality,  they  must  address  the  Pt^vy  Council  to.  ibat 
effect,  sending  at  th©  sax^e  time  a  copy  of  the  petition 
to  the  Local  Government  Board  and  to  the  County  Coun- 
cil in  which  the  proposed  borougrh  or  Municipality  is 
8itu£|ted.  After  a  careful  enquiry  the  Privy  Council 
decides  the  case.  If  the  decision  is  favourable,  a  charter 
of  incorporation  is. granted  in  which  the  municipal  limits 
and  organisation  are  laid  down.  The  ^constitution  of 
Corporations  is  l^id  down  in  the  Municipal!  Corpora- 
tions Act.  According*  to  this  Act,  the  borough  must  be 
governed  by  a  mayor,  aldermen  and  councillors.  The 
councillors  are  elected  for  three  years,  one-third  retiring 
by  rotation  every  year.  One-third  as  many  aldermen 
as  there  are  councillors  are  electeki  by  the  councillors 
for  six;  years,  one-half  of  them  retiring  by  rotation  every 
three  years.  The  mayor  is  elected  by  the  Council,  for 
one  yoar,  and  is  pind.  Tlte  eoun^iUom  are  elected  by 
the  rate-pa.yers  of  the  borough. 

Such  powers  as  ^e  not  given  to  the  county  boroughs 
remain  with  the  previously  constituted  authorities. 
Thus,  in  the  matter  of  justice  unless  special  provision  is 
mode  a  borough  remains  a  part  of  the  county  for  judi- 
cial administration.  It  may,  however,  on  petition,  be 
organised  separately,  that  is,  it  may  be  given  its  own  Com- 
mission  of  the  Peace,  or  its  own  Quarter  Sessions,  If  it 
obtains  its  own  Commjssix>n  of  the  Peace  only,  its 
Justices  also  belong  to  the  County  Commission  and  caai 
hold  no  separate  Quarter  Sessions.  If  it  secures  the 
right  to  a  separate  Quarter  Sessions,  a  Becorder,  or  pro* 
fessional  lafwyer,  is  appointed,.,  to  irhom  the  power  of 
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two  Justices  acting  together  is  given,   along  with  the 
excjuaive,  right  ijt>  l^old  Quarter  Sessions. 

TJnder  ^he  Bducation  Act  of  1918,  County  CoucQcils, 
County    Borough    .Councils    and     non-County    Borough 

Councils  pre  constituted  authorities  for  higher 
**'*'  educatibn  in  England  and  Wales.  With  the 
approval  of  the  Board  of  Education  smd  in  co-operation 
with  o^her  ednoational  authorities.  County  and  County 
Borough  Councils  miist  make  provision  for  the 
development  and  organisation  of  education.  They 
are  directed  to  see  that  children  and  young  per- 
sons (under  eigjiteen  years  of  age)  are  not  dehar- 
red  because  of  expense  from  the  benefits  of  any 
educatiipn  ..provided  %  the  Councils.  Continuation 
schools  are  to  be  established  for  persons  under  sixteen 
years  of  age,  and  ultimately  for  those  under  eighteen 
years  of  age.  They  must  provide  for  the  supply  and 
training  of  teachers.  The  County  and  Borough  Council* 
are  also  responsible  for  the  medical  inspection  of  scholars 
in  secoiidary,  ootitinuation,  and  certain  other  non-ele- 
mentary schools  or  institutions.  Local  education  authori- 
ties also  njust  see  to  the  provision  of  play-grounds  and 
provide  physical' training.  The  authorities  are  empower- 
ed to  raise  money  by  teixesand  loans.  The  Board  of 
Education  contrilydtee  not  less  than  haslf  the  net  expendi- 
ture pecoffuised  by  the  Board.  The  Councils  have  power 
to  provide  'Scholarships  or  maintenance  grants  and  to 
pay  fees.  They  must  not  pay  for  religious  instruction 
in  their  own  schools,  but  in  schools  not  provided  by  them 
they  can  Aeither  impose  nor  prevent  religious  instruction. 
The  Local  Goverhment  Act  of  1888  made  special  pro- 
vision for  London.       Before  1888     ihe  area  covered  bv 

London  was  governed  by  a  large  number  of 
Th«  koMdon ti^xes  of  different  kinds.  London  now  com- 
coitfnoai.       prises  the   City  of  London  proper,   a  compact 

q^reja  of  .about  a  square  mile  in  area,  and  twenty- 
eiprht  metropolitan  burghs,  which  cover  about  118  square 
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miles  beyond  the  city.  The  whole  area  by  the  Act  of 
1888  was  made  an  administrative  comity,  with  its  own 
Council  (usually  known  as  the  L.C.C.'/  London  County 
Council).  The  metropolitan  burghs  have  each'  their  own 
organisation  of  mayor,  aldermen^  and  councillors.  They 
have  statutory  powers  in  relation  to  housing,  public 
health,  streets  and  loads,  educartion,  rating^  etc.)  but  are 
not  constituted  with  the  same  powers  as  other  boroughs. 
The  London  County  Council  has  certain  powers  of  con- 
trol over  them  in  respect  to  the  sanction  of  loans,  the 
construction  of  sewers,  and  other  matters  where  central 
control  is  desirable  to  secure  uniformity  throughout  the 
whole  area.  The  Corporation  of  the  City  of  London  pre- 
serves many  of  its  naedieval  forms  and  organisations,  as 
Well  as  certain  constitutional  privileges.  Tt  maintains 
its  own  police,  and  has  the  monopoly  of  ^  all  markets 
within  seven  miles  of  the  city  boundary.  It  also  ad- 
ministers a  large  amount  of  Corporation  property  and 
maintains  several  bridge^  across  the  Thames. 

Other  boards  or  authorities  set  up  specially  for  tibe 
London  area  are  the  Metropolitan  Water  Board,  created 
in  1902,  the  Metropolitan  Asylums  Board,  created  in 
1867,  and  tihe  Port  of  London  Authority,  which  controls 
the  lower  reaches  of  the  Thames.  The  Metropolitan 
Police  are  controlled  directly  by  the  Home  office. 

The  relations  existing  between  central  and  local  con- 
trol in  England,  like  many  features  of  thi&  English  sys- 
teim,  show  contradiotions  between  practice 
Control.  ^^^  theory.  Theoretically,  the  centralisation 
of  authority  in  legislation  is  very  greaft. 
The  central  government,  however,  leaves  the  actual  ad- 
ministration to  local  authorities.  The  chief*  offices  con- 
cerned  with    local   government — the   Home    Office,    the 
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Boards  of  Education,  Agriculture,  and  Trade,  and  the 
Local  Government  Board — have  wide  powers  of 
control,  sanction,  appointment  and  examination, 
but  these  powers  are  very  seldom  used.  In  normal  times 
the  Local  Government  Board  very  infrequently  interferes 
in  the  local  choice -of  officials.  In' fact  iiie  Board  is 
more  ready  to  advise  than  to  interfere.  The  gradual 
release  from  all  but  theoretical  control  is  of  course  due 
to  the  seriousness  and  efficiency  by  whicit  local  authorities 
do  their  work.  The  interference  of  the  central  gov- 
ernment  varies  according  to  the  efficiency  or  inefficiency 
of  the  local  authorities. 


CHAPTER  XXII. 

T5E  GOVERNMENT  OF  INDIA. 

1.     Historical. 

The  present  Government  of  India  is  regulated  by  the 
Government  of  India  Acts  of  1915,  1916  and  1919.  The 
■General  measuiPe     of     1919     is    only     transitional;      it 

isemarke.  represents  a  stage  of  development  towards 
romplete  responsible  government  in  India  as  part  of 
the  British  Empire.  While  it  marks  the  definite  begii^ 
ning  of  responsible  self-government  in  India,  it  is  also 
the  end  of  a  period  of  executive  government.  A 
little  over  half  a  century  ago  that  executive  government 
was  itself  a.  complete  departure  from  the  systein  then  pre- 
vailing. The  present  Government  of  India  is  the  result 
of  a  series  of  processes  and  attempts.  In  the 
earliest  days  of  the  English  in  India  their  functions  were 
mainly  commercial.  They  came  to  India  as  members  of 
trading  companies  with  or  without  charters  granted 
hy  the  English  executive  government  of  their 
time.  They  had  no  territorial  dominion.  They  acted 
under  the  duly  constituted  power  in  India.  With  the 
spread  of  English  commerciafl  enterprise  rnme 
struggles  not  only  with  the  Indians  but  with  other  Euro- 
pean powers,  especially  the  Dutch  and  the  FTench.  In 
iheir  struggle  with  other  European  powers  in  India,  the 
English  depended  very  largely  upon  Indian  help.  Part- 
ly by  accident,  partly  as  the  result  of  systematic  scheme^;, 
Ihe  whole  of  India  ultimately  passed  into  the  hands  of 
the  English.  The  legrislative  supremacy  of  the  British 
parliament  was  established  in  India,  just  as  it  ^  was  ir 
wliat  are  now  known  as  the  Responsible  Dominions. 
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The  connexion  of  the  English  with  India  dates  back 
to  the  times     of    Elizabeth     Fired     bv    stories    of    the 
wealth  of  India  brought  to  the  West  through 
Early  Venice  by  eastern  traders,  and  from  Portugal 

o^^nllLTp   ^  Portuguese  mariners,  in  1600  a  number  of 
with  India.  Englishmen    ox    good    bitth    petitioned    Queen 
Elizabeth  to    grant  tliem   a   charter  of   incor- 
j»c»ration  as  a  company  to  trade  in  the  East  Indies.     The- 
task  undertaken  by  these  merchant  adventurers  was  no^ 
li'fjht  one.     The   East  was  practically   unknown  to  the 
English  people  of  that  time;  the  sea  routes  were  only 
partially  known  and  what  was  known  of  them  was  due 
L'lrgely  to  Portuguese  sailors.       The  ships  were  slow  and 
small,    also    their   utility   for   trading  in    the   East   was 
problematical.     But    those    were    the    days    of    Drake, 
Hawkins    and    Ealeigh.      The    venturesome   merchants 
})ressed    their    claims   hard    before    the    government    of 
Queen  Elizalieth,  and  on  the  last  day  of  the  sixteenth 
f-entury,  Queen  Elizabeth  granted  the  first  charter  to  an 
English  company  for  the  purpose  of  trading  in  the  East. 
This   charter  was  similar  to  the  charters  granted  to 
ctlier  companies   of   that  time.        The   Company,   it   de- 
clared,    was     to     elect     each     year    one     gov- 
Ji"®-*-!*^*     emor     and     twenty- four    committees-       These 

Charter.  •    j-    'j      i  4.      i.   j- 

comnnttees     were      mdiviauals,      not      bodies. 

They    were    the    f6rerunners    of    the    Company    Direc- 
tors.       The      charter     also      granted      ^     considerable 
number  of  privileges  to  the  Company  provided  that  the- 
trade  proved  profitable   to  England.     Did  it  not  prove 
pi'ofitnble  the  charter  could  be  terminated  oji  two  years" 
notice.        The   Company  wa-s   given   practically  a  mono- 
poly of  trade  with  the  East  Indies.     It  had  power  to 
trant  licenses  to  other  traders  and  fo  forfeit  the  t^'*'*- 
perty  of  unlicensed  traders,  or  (as  they  were  afterwards 
known)     interlopers.       It  received  power  to  lay  down 
laws  for  the  good  government  of ,  the  , Company,  provided 
those   laws  were   not   contrary   to   the   greater  laws  of 
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Engtland.     It  was  also  empowered  to  impose  penalties 
to  secure  obedience  to  the  laws, 

^  In  tlie  early  days  of  the  Elizabethan  company  trade 
was  carried  on  by  individual  members  subscribing^  to  the 
expense  of  each  voyage.  The  profits  were  divided  out 
proportionately  at  the  end  of  the  voyage.  Some  years 
later,  instead  of  each  member  contributing  to  eacli 
separate  voyage  the  contributions  were  lumped  together 
and  the  Company  was  managed  on  a  joint-stock  basis. 

During  practically  the  whole  of  the  seventeenth  cen- 
tury the  relations  of  England  and  India  were  purely 
commercial.  In  1609  James  I.  renewed 
chariiars.  ^^  charter  ox  Elizabeth,  with  such  addi- 
.  tions  or  alterations  as  the  Compaaiy 
found  necessary  to  ask  for  the  enforcement  of  disci- 
pline on  long  voyages.  During  the  reign  of  Charles  I, 
and  during  the  Commonwealth,  the  Company  was  en- 
gaged in  competition  with  Dutch  merchants  and  witl 
English  interlopers.  In  1657  the  Company  was  in  such 
great  distress  because  of  .competition  that  it  actually 
cp^ntemplated  giving  up  its  factories  altogether.  Crom- 
well, however,  granted  a  new  charter  to  the  Company, 
which  was  renewed  ,at  the  Restoration  bv  Charles  II,  in 

1661.: 

Charles  II.  was  the  direct  cause  of  the  first  territorial 

sovereignty  of  the  English  in  India.  ,   In  1661,  the  yeai 

after  his  accession  to  the  throne,  the  port  and 

^JJ5Ji!yJ  "•'*  island    of    Bombay    were    granted    to   him    a< 

The  part  of  his  dowry  on  his  marriage  with  the 

of^^the  Infanta  of  Portugal.  A  marriage  dowry  of 
company,     ^.^g  ^^yp^  ^^g  ^f  j-^ti^  ^g^  ^Q  ^^  English  king. 

He  had  no  direct  method  either  of*, governing  or  of 
utilising  his  property.  The  most  reasonable  course  was 
to  lease  it  to  the  Cqm^BHj  which  had  established  trading 
connections  with  India.  .  Thu8>  in  1669  his  dowry  was 
handed  over  tb  the  Company .  in  return  for  an  annual 
rental  of  ten  pounds.     The  Company  by  this  time  had 
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established  many  trading  centres  in  various  parts  of 
India,  particularly  on  the  west  coast.  Gradually  their 
energies  led  them  to  Madraa  and  to  Bengal.  The  trad- 
ing posts,  or  as  they  were  called,  factories,  comprised 
a  few  *acres  of  land,  the  rights  to  which  were  given  by 
the  ruling  authorities  in  India.  As  the  commercial  posts 
increased,  the  Company  found  it  necessary  to  organise 
their  stations  on  a  definite  scheme.  At  Bombay,  Madras 
and  Calcutta,  principal  stations  were  established,  to 
which  Uie  others  in  the  various  areas  of  India  were 
made  definitely  subordinate.  From  these  three  trading 
head  stations  arose  ultimately  the  three  presidencies  of 
Bombay,  Madras  and  Bengal. 

Charles  II.  also  granted  to  the  Company  by  royal 
charter  the  right  of  coining  money.  The  money  was  to  be 
current  in  India,  but  not  in  England.  In  1683 
Charters  a  charter  was  granted  for  the  creation  of  courts 
coining  ***^'  of  judicature  at  such  places  as  the  Company 
courts  might  decide.     These   courts  were  to  consist 

of  a  lawyer  and  two  merchants  nominated  by 
the  Company.  Their  law  was  to  be  according  to  the 
nxles  of  equity  and  good  conscience.  The  development 
of  Indian  and  European  law  side  by  side  from  this  time 
onwards  we  have  already  seen. 

In  1687  King  James  II.  granted  a  charter  to  th©  East 
India  Company  for  the  creation  of  municipal  govern- 
Charter  for  ment  at  Madras.  The  charter  provided  for  the 
Municipal  creation  of  a  municipality  with  a  mayor, 
^ent'^nd  twelve  aldermen  and  sixty  or  more  burgesses. 
of*'p?riii  At  this  time  the  officials  of  the  Company  began 
inontary  ^q  realise  that  if  they  were  to  compete  sue- 
tPo^."'*""  cessfully  with  the  Dutch  they  would  have  to 
take  more  upon  themselves  than  mere  commercial  organ- 
isation. Not  only  was  the  Company  persecuted  by  Eng- 
lish interloper  merchants  and  Dutch  competitors,  but 
tliey  had  considerable  difficulties  with  the  Mahratta  and 
Moj^hul  powers.       T}ieir  first  intention  was  to  establish 
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territorial  supremacy  only  in  those  arejis  in  Which  their 
factories  had  been  established^  and  only  so  far  as  it  was 
necessary  to  give  their  commercial  undertakings  a  sound 
political  basis.  Their  struggle  with  the  Ungliah  inter- 
lopers led  to  what  was  really  the  beginning  of  the  par- 
liamentary intervention  in  Indian  affairs.  In  1691  the 
interlopers  formed  a  new  East  India  Company*  and  at- 
tempted to  upset  the  monopoly  of  the  original  Company. 
In  spite  of  the  decision  of  the  Lord  Chief  Justice  in 
favour  of  the  old  East  India  Compaay^  the  House  of 
Commons^  in  1694,  declared  that  unless  pjFohibited  by 
definite  Act  of  Parliament,  £^11  English  subjects  had  a 
right  to  trade  with  the  East  Indies.  This  decision  arose 
out  of  a  legal  case.  At  the  instance  oi  the  old  Company 
a  sbip  hadi  been  detained  in  the  Thames  on  the  suspicion 
that  it  was  to  trade  with  the  East  Indies.  The  mono- 
poly of  the  old  Compajiy  had  been  renewed  on  the  deci- 
sion  of  the  Lord  Chief  Justice,  but  the  detention  of 
ships  brought  the  matter  before  Parliament,  which  laid 
down  a  tnaxim  that  only  the  legislature  could  give  a 
trading  monopoly  to  any  i>art  of  the  world. 

In  ]698  Parliament  again  occupied  itself  with  .Indian 
affairs.  The  rights  of  the  old  East  India  Coinpany  were 
The  New  ^^®  ^^  expire  in  the  course  of  three  years,  and 
cempany  Parliament  passed  an  Act  \^hich  constituted 
Amalgam-  a  new  association  for  the  conduct  of  the 
ation.  gj^g^     Indian     trade.       This     association     or 

General  Society  was  incorporated  as  a  joint-sttock 
company  called  **  The  English  Company  Trading  to  the 
East  Indies."  The  other  company  was  known  as  the 
Old  or  London  Company.  The  Old  Company  subscribed 
a  large  sum  of  money  to  the  funds  of  the  new  joint 
stock  society.  At  the  end  of  the  seventeenth  century 
there  were  several  types  of  merchaais  who  ha^  a 
statutory  right  to  trade  with  the  East  Indies :  (1)  there 
was  the  new  company  incorporated  in  169S,  (2)  the  ori- 
ginal   old    Company,    (3)    a    small    number    of    sub- 
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scribers  to  the  General  Society  who  had  not  snbsciibed 
to  the  new  joint-stock  company  which  arose  out  of  the 
General  Society,  and  (4)  a  number  of  interlopers.  In 
J  702  ihe  two  companies,  the  old  and  the  new,  entered 
into  negotiation  for  union.  These  negotiations  were 
carried  through  in  1708  by  an  Act  of  Parliament.  The 
new  company  was  called  ''  The  United  Company  of  the 
Merchants  of  England  Trading  to  the  East  Indies."  The 
Xondon  Pompany's  charter  expired  finally  in  1709. 

Once  the  Company  was  definitely  established  it  pro- 
ceeded to  organise  itself  on  an  efficient  basis.     One  of 
their  first  needs  was  the  creation  of  suitable 
Creation       courts  for  both  civil  and  criminal  cases.     The 
of  courts.     Company  presented  a  petition  to  King  George  I 
for    the   establishment    of    Mayors'    courts    at 
Madras,   Bombay  and   Calcutta,   or  Fort  William.    In 
1726  courts  were  established.     Each  court  was  presided 
over  by  the  Mayor  and  nine  Aldermen,  seven  of  whom 
Lad   to   be   British   subjects.       Appeal   lay    from   these 
courts  in  some  cases  to  the  Govemor-in-Council  and  in 
others  to  the  British  Government.       Later,  in  1753,   a 
Court  of  Bequests  was  established  for  the  trial  of  petty 
eases.       The  1753  Charter  also  limited  the  jurisdiction 
of  these  courts  to  suits  between  persons  who  were  not 
natives  of  the  towns  over  which  the  courts  had  jurisdic- 
tion.    Suitis  arising  between   the  Indians,   the   charter 
declared,  were  to  be  decided  amongst  the  Indians  them- 
selves. 

During  the  eighteenth  century  the  territoiial  power 
of  the  Company  extended  rapidly.     The  number  of  fac- 
tories were  both  multiplied  and  strengthened, 
of^tiii'^"      III    addition    to    ordinary    commercial    under- 

SiHlfXl^l!   takinsHs  the  Company  was  compelled  more  and 
Territories.  »       .  ^i    !•  •   •!         ji  -tx 

more  to  become  both   a  civil  and  a  military 

power.       The  break-tip  of  the  Moghul  power  after  the 

death  of   Aurangzeb  created   so  much  unrest  in  India 

^hat     %he     Company     was     not     sure      of     protection 

Ql 
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in  any  one  of  its  stations.  The  distance  of  Delhi,  the 
Moghul  capital,  from  the  factories,  and  the  difficulties  of 
communication  compelled  them  to  adopt  such  means  as 
would  guarantee  immunity  from  wanton  attacks  and 
from  the  rapacious  levies  of  the  lieutenant-governor  of 
the  Moghul  Empire.  In  addition,  the  gradual  dissol- 
ution of  Akbar's  scheme  of  administration  and  the  weak- 
ness of  the  powers  at  Delhi  encouraged  the  French. 
Seeing  an  opportunity  of  conquest  the  French  estab- 
lished possessions  in  various  parts  of  India,  particularly 
i^  Madras.  In  Madras  started  a  series  of  struggles 
between  the  French  and  English  which  ultimately  led 
to  the  beginning  of  English  territorial  supremacy  in 
India.  In  Bengal  this  struggle  was  many  sided:  some- 
times it  was  with  the  Dutch,  sometimes  it  was  with  the 
French  and  sometimes  it  was  with  the  local  powers » 
After  the  subjugation  of  SerajuduUa  by  Clive  at  the 
Battle  of  Plassey,  1757,  the  de  facto  sovereignty  of  the 
English  was  established  in  Bengal.  Theoretically  the 
actual  powers  of  government  were  exercised  by  the 
Nawab  of  Murshidabad  in  the  name  of  the  Moghul  Em- 
peror. Clive  decided  to  establish  more  than  a  de  facto 
power.  He  obtained  the  grant  of  the  dewani  from  ther 
Emperor.  In  the  firw,an  granting  the  dewani  to  the 
Company  the  Emperor,  Shah  Alam,  placed  the  whole  of 
the  revenue  administration  in  the  hands  of  the  Com- 
pany. Revenue  alministration  implies  the  administra- 
tion of  civil  justice.  The  Company  thus  comblined  the 
possession  of  military  force  with  the  administration  of 
civil  justice,  a  fact  which  still  further  strengthened  its 
actual  and  legal  position. 

For  many  years  the  English  Gk>vemment  did  not  inter- 
fere in  the  Company's  affairs.     With  the  growth  of  the 
Company's  prosperity  and  the  extension  of  it» 
enor^or         dominion  'the  authoritfei  m  England  gradual- 
Pariia-  ly  became  alive  to  the  fact  that  India  was  the 

'"*'**'  scene  of  unusual  events  as  well  as  a  field  of 
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infinite  prosperity.  The  wealth  and  overbearing  atti- 
tude of  the  East  India  Company's  merchants  seemed  to 
create  considerable  envy  in  the  hearts  of  their  stay-at- 
home  countrymen,  who  began  to  search  about  for  evid- 
ence to  discredit  the  administration  of  the  Company 
which  had  given  them  their  wealth.  From  this  envy,  or, 
rather,  from  the  interest  caiused  by  the  envy  of  a  few 
Englishmen  arose  a  large  series  of  legislative  enact- 
ments and  celebrated  cases,  such  as  that  of  Warren 
Hastings,  the  sum  total  of  which  was  later  to  bring 
about  the  sovereignty  not  of  the  Company  but  of  the 
British  Parliament  itself. 

The  first  real  legislative  Act  governing  the  East  India 
Company  was  the  Act  *'  for  establishing  certain  regula- 
tions for  the  better  management  of  the  affairs 

Regulating  ^^  *^®  ^^^^  India  Company  as  well  in  India 
Act  of  1773.  as  in  Europe.''  This  Act  is  better  known  as 
Lord  North's  Eegulating  Act  of  1773.  It 
contained  a  fairly  complete  scheme  of  government  for 
the  Company's  territories  in  India.  It  laid  down  that 
the  Government  of  Bengal  should  be  composed  of  a 
Govemor-General-in-Council.  The  Council  was  to  con- 
sist of  four  members.  In  the  case  of  differences  of 
opinion  the  majority  was  to  decide.  If  there  was  an  equal 
division  of  votes  the  Qovernor-Gheneral,  or,  in  his  absence 
the  presiding  member  of  council,  was  to  have  a  casting 
Tote.  Madras  and  Bombay  were  to  have  sepaorate  Gov- 
ernors or  Presidents,  and  Councils,  which  were  to  be 
subordinate  to  the  Governor-General  and  Council  in 
Bengal  as  regards  the  declaration  of  war  and  the  con- 
clusion of  peace.  This  Act  nominated  the  first  Governor- 
General  in  India,  Warren  Hastings,  and  his  four  coun- 
cillors. General  Clavering,  George  Monson,  Bichsjrd 
Barwell  and  Philip  Francis.  The  appointment  of  sub- 
sequent governors  and  councils  was  left  to  the  Court  of 
Directors  of  the  Company.       The  home  management  of 
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the  Company's  affairs  also  remained  in  the  hands  of  the 
Directors. 

The  Begnlating  Act  contained  certain  legislative 
matters.  It  empowered  the  Governor-General  and  his 
Council  to  issue  such  rules  and  ordinances  as  were  neces- 
sary for  self-government  at  Fort  William  and  other 
factories,  and  to  levy  such  punishment  as  was  neces- 
sary to  enforce  obedience  to  the  rules  and  orders  issued. 
The  Act  laid  down  the  unusual  provision  that  none  of 
the  legislative  regulations  of  the  Council  was  to  be  Valid 
unless  it  were  registered  by  the  Supreme  Court  with  the 
consent  cmd  approbation  of  the  Courl?.  An  appeal  lay 
from  the  regulation  registered  by  the  Court  to  the  Eing- 
in-Council. 

The  Act  also  constituted  the  Supreme  Court.  The 
Supreme  Court  was  not  only  to  be  independent  of  the 
executive  government;  it  was  also  to  act  as  a  check 
upon  the  executive  government.  While  the  executive 
goveomment  consisted  of  the  Company's  servants,  the 
Supreme  Court  was  to  consist  of  a  Chief  Justice  and 
tbree  judgies  appointed  by  the  King.  It  was  to  have 
jurisdiction  over  the  King's  subjects  in  the  province  of 
Bengal.  The  Court  was  a  King's  Court,  not  a  Company 
Court.  Bules  were  laid  down  regarding  appeals  to  the 
Privy  Council  and  the  power  of  the  Government  of 
Bengal  to  alter  aaiy  of  the  provisions  of  the  Act. 

The  Eegulating  Act  is  a  most  unfortunate  example 
of  Parliamentary  interference  in  Indian  affairs.  It  set 
up  a  two-fold  authority,  the  executive  -government  and 
the  Supreme  Court,  the  former  responsible  to  the  Com- 
pany, the  latter  to  the  Crown.  This  double  authority 
soon  proved  unworkable.  The  Governor-General  was 
also  practically  powerless  before  his  own  Council.  The 
wording  of  the  Regulating  Act,  moreover,  was  not  suffi- 
ciently clear  to  mark  the  affairs  of  the  one  authori'fcy 
off  from  those  of  the  other.  The  Supreme  Court  com- 
pletely dominated  the  executive  government.     Not  only 
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did  it  hampei:  ife  work  by  the  issue  of  its  writs  but  it 
exercised  a  considerable  jurisdiction  independent  of 
the  executive  government.  In  1781  an  Amending  Act 
was  passed,  which  removed  the  worst  of  the  anomalies 
of  the  Regulating  Act.  It  exempted  the  Governor- 
General  and  his  Gouncil  jointly  and  individually  from 
the  jurisdiction  of  the  Supreme  Court  in  regard  to  their 
public  wpr£.  The  Governor-General  and  his  Council 
was  also  empowered  to  draw  up  regulations  for  the  crea- 
tion of  the  local  courts  of  justice  without  reference  to  the 
Supreme  Court. 

The  Amending  Act  pf   1781  was  followed    by    Pitt's 

The  India    ^^^^^  ^^^  ^^  ^^^'     ^®  frequency  of  Indian 
Act,  1784,     legislation  in  the  House  of  Commons  was  an 
index  of  the  growing  power  of  the  Company* 
Committees  had  been  appointed  from  time  to  time  to 
repoiii    on    the    administration,    and    bn    their    reports 
motions    were   made  in   Parliament   for    the   recall    of 
Warren  Hastings   and  for  a   closer  limitation  of  the 
Govemor-GeneraPs  power.     The  Directors  of  the  Comr 
pany  refused  to  recall  Hastings.     In  1783,  the  Prime 
Minister,  Fox,  introduced  a  Bill  into  the  House  of  Com- 
mons to  transfer  the  authority  from  the  Court  of  Direct- 
ors to  a  new  body  to  be  appointed  by  the  Crown.     This 
Dill  was  passed  in  the  House  of  Commons  but  was  de- 
feated in  the  House  of  Lords.     Fox  resigned,  and  was 
succeeded   by  Pitt.     In  the  new  Parliament   of   1784, 
Pitt  introduced  and  carried  through  his  own  India  Act. 
This  Act  set  up  as  the  supreme  authority  six  Parlia- 
mentary  "Commissioners  for  the  affairs  of  India,"   a 
body  which    became    known  as  the    Board  of    Control. 
The  Act  also   made    changes  in  the    Council  in   India. 
It  reduced  the  number  of  members  in  Bengal  to  three, 
of    which     the    Commander-in-Chief     should    be    one. 
It  also  remodelled  the  constitution  of  the  Councils  of 
Madras    and    Bombay.     The    Parliamentary    Commis- 
sioners, or  the  Board  of  Control  were  to  consist  of  five 
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members  of  the  Privy  Council,  three  of  whom  should 
be  Chancellor  of  the  Exchequer  and  the  two  Secretaries 
of  Statie.     The  President  of  the  Board  was  given  a  cast- 
ing vote  in  all  matter&i  of  dispute;  in  fact  the  idea  be- 
hind the  Act  of  1784  was  to  give  as  complete  power 
as  possible  to  the  President  of  the  Board  of  Control. 
•The  first  presidemt   of   the  Board   was   Lord    MjelviHe 
(Henry  Dundas),  who  held  office  from  1784  to  1801.    He 
made  a  regulation  that  the  Governor-General  of  Bengal 
should  be  able  to  overrule  his  council  in  certain  matters 
even  if  the  majority  were  aigainst  him.     Pitt's  Act  thus 
started    a   system    of    government    by    two    authorities, 
viz.y     the     Company     and     the     Board     of     Control. 
This  lasted   till   the  complete  reform    of    the    govern- 
ment    took    place     after     the     Mutiny.       From     the 
timei  of  Lord  Oomwallis  all  administrative  acts  of  the 
Govemor-General-in-Oouncil  were  subject  to    the    sanc- 
tion of  the  British   Government.       The  Directors  con- 
tinued to  exercise  powers  of  patronage;  they  also  con- 
ducted the  home  business  of  the  Company,  but  Parlia- 
ment more  and  more  scrutinised  their  administration. 
Periodical    enquiries    were    held,  the    most    famous  of 
which  produced  the  Fifth  Report  of  1812. 

The    charters   of   the   Company    were   renewed    from 

time   to   time,    but   with   each   renewal  the    control  of 

Parliament    was     more    strict.     In    1793    the 

Renewal       Court  of   Directors   was   required    to    appoint 

Charters,      a     Secret     Committee     of     three     of      their 

own     members     through     whom     the     Board 

of  Control  was  to  issue  its  decisions  to  the  Governors 

in  India  in  times  of  war  and  peace.     The  Councils  were 

also  remodelled  on  a  basis  of  three  members  ea«E  and 

the  Commanders-in-Chief.       The  Court  of  Directors  was 

still  given  the  power  of  appointment  of  the  Goveniors 

and  tiie  Commander-in-chief,  with  the  approval  of  the 

Crown.       The   Court   had    also   the   iK)wer  of  removal. 

^e    Governor-General    was    given    power    to   over-ride 
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his  Council  in  matters  of  great  importance.  Similar 
powers  were  given  to  the  Governors  of  Madras  and  of 
Bombay.  The  Act  continued  the  Company's  monopoly 
for  twenty  years.  Other  Acts  followed  regulating  the 
organisation  of  the  government  and  granting  new  legis- 
lative powers  to  the  Madras  and  Bombay  Councils. 
Supreme  Courts  were  created  for  Madras  (in  1800)  and 
Bombay  (1823). 

In  1813  F^liament  confirmed  the  Comjxany  in  the 
tenure  of  its  Indian  territories,  but  abolished  its  mono- 
poly of  Indian  trade.  It  confirmed  its  monopoly  of 
The  trade  with  China.       This  act  also  authorised 

Charter  the  expenditure  of  a  considerable  sum  of 
Act  of  1833.     jj^oney   foj.   education.     In   1833   the   Charter 

Act  declared  that  all  the  territories  of  the  Company  in 
India  were  held  in  trust  for  the  Crown.  This  Act 
abolished  the  monopoly  of  trade  which  the  Company 
had  held  with  China  and  also  ended  the  career  of  the 
Company  as  a  mercantile  corporation.  No  official  com- 
munication was  to  be  sent  by  the  Directors  to  India 
until  it  had  been  examined  and  approved  by  the  Board 
of  Control.  The  Governor-General  of  Bengal  was  now 
called  Governor-General  of  India.  Another  or  fourth 
or  extraordinary  member  was  added  to  his  Council  but 
he  was  to  attend  and  vote  only  at  meetings  for  the 
making  of  laws  and  regulations.  Like  the  others  he 
was  to  be  appointed  by  the  Directors  on  the  approval 
of  the  Crown  but  from  outside  the  servants  of  the  Com- 
pany. This  was  the  so-called  legal  member.  The  first 
legal  member  was  Macaulay.  The  Governor-General- 
in-Council  was  empowered  to  make  laws,  or,  as  they 
were  called,  in  the  Act,  *  laws  and  regulations '  for  the 
whole  of  India.  The  power  of  legislation  was  with- 
drawn at  the  same  time  from  the  Governors  of  Madras 
and  Bombay,  although  they  were  allowed  to  place  draft 
schemes  before  the  Govemor-General-in-Council.     Actg 
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passed  by  the  Governor-General-in-Council  could  be  dis- 
allowed by  the  Directors.       Such  Acts  had  also  to  be 
laid  before  Parliament.       An  important  result  of  the 
1833  Act  was  the  appointment  of  the  Law  Commission, 
composed     of    the    legal     member    of     the    GoTemor- 
Oeneral's  Council^  another  member  from  England  and 
one  servant  of  the  Company  from  each  of  the  three  Pre- 
sidencies.      This  Commission  drafted    the    Penal-   Code 
which,    however,  did  not    become    law    till  1860.     The 
Act  created  a  new  Presidency,  the  centre  of  which  %.as 
to  be  at  Agra.     This  provision  was  modified  two  years 
later   by   the  creation   and   appointment   of   a  Lieuten- 
ant-Governor   for  the    North-Western    Province.       The 
Act  also   empowered   the   Governor-General  to  appoint 
a    Deputy   Governor    for   Beligal.       The  Act,   like   the 
Charter    Act  of    1813    contained    certain    ecclesiastical 
provisions    regarding    the   creation    of    Bishoprics.       It 
also  declared  that  "  No  native  of  India  shall,  by  reason 
of  his  religion,  place    of    birth,  descent    or   colour,    be 
disabled  from  holding  any  office  under  the  Company.*' 
At  the  next  Chartei*  stage,  in  1853,  the  right  of  patron- 
age    was     taken     from     the     Directors     and 
Charter        pl^ced  undeiT  the  Board  of  Control.     The  Pre- 
Aofofi859.     sident  of  the  Board  of    Control  thus    practi- 
cally   completely     supplanted     the     Directors 
from  the  ruling  power.     The  Act  of  1853  is  particular- 
ly  memorable  as    having    established   what  was    really 
the     first     Indian  Legislative  Council.     The  Council  of 
the    Governor-General  was  again    expanded  and  recon- 
stituted.      The  legal  member  was  now  to  be  regarded 
as  an  ordinary  member  for  both  legislative  and  execu- 
tive action.    '  Six  special  members  were  added  for  the 
purpose  of    legislation    alone.       These    members    were 
nominated  from  the  presidencies  and  lieutenant-govemoi^ 
ships.     The  Council  thus  consisted  of  twelve  members: 
ilie  Governor-General  and  the  four  members  of  his  C<)un- 
cil    the  Commander-in-Cliief   and   six  special  members. 
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The  Act  also  empowered  the  Governor-General  to  appoint 
two  additional  civil  members  but  this  power  was  never 
used.  The  Council's  sittings  were  made  public  and  the 
official  profceedings  were  regularly  published. 

The  Act  of  1863  made  several  other  alterations  in 
the  constitution  and  control  of  India.  The  Governor- 
General  was  no  longer  to  be  Governor  of  Bengal.  A 
new  Governor  of  Bengal  was  to  be  appointed  similar 
m  position  to  the  Governors  of  Madras  and  Bombay. 
The  Act  also  gave  power  to  the  Board  of  Control  to 
appoint  a  Lieutenant-Governor  until  a  Governor  was 
appointed.  Peculiarly  enough  the  power  to  appoint  a 
[iieutenant-Govemor  was  exercised  till  1912,  when  ihe 
first  Governor  was  appointed.  The  Act'  also  said  that 
six  members  of  the  Court  of  Directors  should  be  ap- 
pointed by  the  Crown.  It  declared  that  the  Com- 
mander-in-Chief of  the  Queen's  Army  was  also  the  Com- 
mander-in-Chief of  the  forces  of  the  Company. 

The  Act  of  1853  was  largely  the  work  of  Lord  Dal- 
housie.  To  him,  therefore,  belongs  the  credit  of  the 
first  attempt  to  differentiate  the  legislative  and  the 
executive  functions  of  the  Government  of  India.  The 
Grovernor-Gen'eral's  Council  was  the  only  Council  which 
cjould  legislate  for  India  as  a  whole.  The  principle  of 
local  representation  was  admitted  by  the  appointment 
3f  four  official  representatives  of  'She  government  of 
Madras,  Bombay,  Bengal  and  TTorthern  India.  The 
actual  position  of  the  Government  of  India  in  the 
!!?ouncil  was  that  if  one  member  were  absent,  there 
sras  a  majority  against  the  officials  of  the  Government 
>f  India.  Another  innovation  was  the  oral  discussion 
)f  questions  in  full  Coilncil.  The  business  of  the  Coun- 
?il  henceforth  was  public.  Thus  was  laid  the  basis  of 
the  future  Legislative  Councils  of  India,  for  it  was  now 
recognised  that  legislation  in  India  required  special 
tnachinery  for  itself. 
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In  1864  the  Govarmnent  of  India  Act  was  passed 
winch  enabled  the  Governor-General  of  India  in  Coun- 
The  ^^9    with  the    sanction  of  the    Directors    and 

mVnV""if  *^®  ^^^  ^^  Control,  to  take  under  his  im- 
india  Act,  mediate  authority  and  management  by  pro- 
"^*"  clamation  all  the  territories  of  that  time  be- 

longing Ik)  the  East  India  Company  and  to  make  pro- 
vision for  their  administaration.  Under  this  Act  the 
various  Chief  Commissionerships  were  established. 
The  Act  also  enjoined  the  Government  of  India  to  lay 
down  the  limits  of  thel  several  provinces  in  India.  It 
also  officially  dieclared  that  the  Govemor-Geneiral  of 
India  w^  no*  longer  to  be  known  as  the  Governor  of 
the  Presidency  of  Bengal. 

The  next  important  constitutional  documents  in   the 
history  of  India  was  the  "Act  for  the  better 
The  India    Government  of  India  "  passed  in  1858.     The 
1858.  Indian  Mutiny  led  to  the  complete  organisa- 

tion   of    the    government.       The    East    Indii 
Company  came  to  an  end  and  the  powers  previously  held' 
by  the  Directors  and  the  Board  of  Control  passed    toi 
the     Secretary     of      State      for     India.       With      the 
Secretary    of   State    was     associated   a  Council,    known 
as  the    Council  of  the    Secretlary  of    State.     The    mem- 
bers of  this  Council  were  originally  fifteen  in  number. 
According  to  the  Regulations   in  force  before  the  new 
Act  of  1919  it  consisted  of  such  a  number  of  members,! 
not  less  than  ten  and  not  more  than   fourteen,  as  the 
Secretary  of  State  from  time  to  time  might  determine.' 
Xine  at  least  of  the  members  must  have  had  long  andi 
recent  service   or  residence   in   India.     Ten   years   were 
laid   down    as   a  minimum   of  service    and   no   member 
could  be  appointed  who  had  left  India  more  than  fiv« 
years    previous    to    his    appointment.       Originally    thel 
C(OndiH:ions  of  appointment   were   similar  to   that   of    a 
judge   of    the   High   Court,    viz.,    good    behaviour,    but 
the  term  was  later  reduced  to  ten  years,  and  still  later 
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to  seyen  years.  The  Secretary  of  State  had  power  to 
fill  vacancies.  No  member  of  the  Council  could  sit  in 
Parliament.  The  Secretary  of  State,  as  President  of 
the  Council,  could  divide  the  Council  into  committees 
and  could  appoint  one  of  the  members  Vice-President. 
As  the  Secretary  of  State  is  a  member  of  the  Cabinet 
of  Great  Britain  and  thus  responsible  to  Parliament 
lie  could  not  be  bound  by  the  decision  of  the  Council; 
but  in  over-riding  the  decision  of  the  Council  he  had 
to  state  his  reasons  in  writing.  In  cases  of  urgency 
lie  could  act  without  consulting  the  Council  and  in 
certain  matters  he  was  authorised,  to  act  alone.  The 
whole  of  the  revenues  of  India  were  placed  under  the 
Secretary  of  State,  but  he  could  not  sanction  any  grant 
without  the  concurrence  of  the  majority  of  the  Council. 
In  this  matter  Parliament  completely  gave  up  its  con- 
trol to  the  Secretary  of  State  and  his  CSouncil,  but  it 
safe-guarded  the  revenues  of  India  against  arbitrary 
disposal  by  insisting  on  a  majority  vote  in  the  Coun* 
cil-  Parliament,  even  if  it  wished,  could  not  order 
any  expenditure  to  be  incurred  from  Indian  revenues 
without  first  amending  the  Act  of  1858.  The  accounts 
of  the  Secretary  of  State  were  to  be  audited  in  Eng- 
land and  placed  before  Parliament.  Except  in  the 
case  of  invasion,  no  revenues  could  be  applied!  for  mili- 
tary purposes  without  the  consent  of  both  Houses  of 
Parliament.  The  Act  also  declared  that  all  naval  and 
military  forces  hitherto  belonging  to  the  Company  were 
thenceforth  to  belong  to  the  Crown.  The  servants  of 
tlie  Company  were  now  to  become  govemmentl  servants 
and  future  appointments  would  be  made  by  the 
Crown.  The  Governor-General,  Governors,  Advocates- 
General,  and  Members  of  the  Councils  in  India  were 
to  be  appointed  by  the  Crown;  other  appointment 
to  high  offices,  Lieutenant-Governorships,  Chief  Com- 
missionerships,  etc.,  were  tb  be  made  by  the  Governor- 
General,  subject  to  the  approval  of  the  Crown. 
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The  Act  of  1858  was  accompanied  by  the  well-known 
Queen's  Proclamation,  which  has  been  called  the  Maarna 
Charta  of  India. 

In  1861  was  passed  the  Indiam  Councils  Act,  many  of 
the  provisions  of  which  formed  the  basis  of 
The  Indian  the  internal  government  of  India  till  1920. 
AJt"?86i.  The  Council  estabUshed  by  the  Act  of  1853, 
had  not  proved  satisfactory.  For  one  thing 
it  abolished  the  legislative  powers  of  the  presidencies. 
It  centralised  the  legislation  for  India  in  the  hands  of 
one  Council  with  local  representatives.  It  soon  became 
apparent  that  local  legislatures  would  have  to  be  creat- 
ed in  Madras,  Bombay  and  Northern  India.  Again, 
the  opinion  wa»  finding  favour  that  the  Councils  could 
not  fulfil  flxeir  proper  functions  without  some  direct 
representation  of  the  Indians  themselves.  Ceriiain  local 
difficulties  had  also  arisen  in  connection  with  the  juris- 
diction of  the  Council.  The  Council,  too,  had  tended 
to  depart  from  its  original  intention :  it  began  to  assume 
'the  characteristics  of  Parliament.  Instead  of  being 
purely  legislative  it  took  up  its  attention  with  enquiries 
into  grievances.  The  Act  of  1861  was  passed  in  order 
to  remedy  these  defects.  The  power  of  legislation  was 
restored  to  Madras  and  Bombay.  A  Legislative  Coun- 
cil was  also  established  for  Bengal,  and  the  Act  em- 
powered the  Governor-General  to  establish  Councils  for 
the  North-West  Provinces  and  the  Punjab.  These  two 
bodies  came  into  being  in  1886  and  1897,  respectively. 
The  Govemor-GeneraVs  Legislative  Council  was  in- 
creased by  additional  members,  not  less  than  six  and 
not  more  than  twelve,  nominated  for  two  yetos  by  the 
Governor-General  himself.  At  least  half  of  these 
members  were  to  be  non-official  and  actually  some  of 
them  were  always  Indian.  The  legislative  i)ower  of  the| 
Governor-General  in  Council  was  increased  by  the  Act. 
It  was  to  cover  all  persons  whether  British  or  Indian, 
foreigners  or   others,  all    Courts  of    Justice,  all    places 
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and  things  within  Indian  territories  and  all  British 
subjects  within  the  dominions  of  the  Indian  princes  and 
the  states  in  alliance  with  the  British  Crown.  Certain 
subjects  were  reserved  for  the  sanction  of  Parliament — 
such  as  the  statutes  governing  the  constitution  of  the 
Government  of  India,  statutes  affecting  the  raising  of 
money  in  England,  any  future  statutes  afiEecting  India, 
the  Mutiny  Act,  and  the  unwritten  laws  and  constitution 
of  England.  The  Act  also  gave  the  force  of  law  to  the  mis- 
cellaneoujs  rules  and  orders  which  had  been  issued  in  the 
non-regulation  provinces  (i.e.,  the  newly  acquired  terri- 
tories of  the  Company)  either  by  extending  them,  or 
-adapting  to  them  regulations  which  had  been  made  for 
the  older  provinces,  or  by  issuing  them  directly  from 
the  executive  authority  of  the  Govemor-Greneral-in- 
Council.  The  Governor-General  in  case  of  emergency 
Tvas  empowered  to  make  temporary  ordinances  without 
tbe  consent  of  the  Council,  but  these  ordinances  could 
not  remain  in  force  for  more  than  six  months. 

The  local  legislatures  established  by  the  Act  for 
Madras  and  Bombay  were  each  to  consist  of  the  Advo- 
cate-General with  a  number  of  other  persons  varying 
in  number  from  four  to  eight,  of  whom  half  were  to 
be  non-oflEicials  nominated  by  the  Governors.  The  local 
legislatures  were  forbidden  to  legislate  in  matters  for- 
bid dec  to  the  Govemor-General-in-Council  and  also  in 
matters  affecting  general  taxation,  currency,  post  offices, 
telegraphs,  penal  codes,  patents  and  copyrights. 
The  Governor-General's  sanction  was  necessary  before 
certain  measures  could  be  introduced  in  the  local 
Councils;  for  all  measures  his  final  assent  was  neces- 
sary. He  Khus  directly  controlled  the  legislation  of 
the  local  Councils. 

As  yet  there  was  no  real  attempt  to  separate  the 
central  and  local  subjects  for  the  purpose  of  legislation. 
The  Govemor-General-in-Council  could  legislate  for  the 
-whole  of  India  and  he  retained  considerable  powers  in 
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respect  of  local  legislation.  Tke  new  Councils  were 
purely  legislative.  They  could  not,  like  the  Councils  of 
the  1853  Act^  enquire  into  or  redress  girievances.  This 
function  was  left  to  the  executive  government. 

In  1861  wa9  also    passed  one  of  the  most    important 
Acts  in  the    history  of  the    development  of    Indian  ad- 
ministration    of     justice — the     Indian     High 
The  Indian    Courts    Act.       According    to    this    Act     the 
Aot!'i86r*'  Crown  was  empowered  to  establish  by  Letters 
Patent  High  Courts  at  Calcutta,  Madras  and 
Bombay.     The    Supreme    Courts,  and    also    the    Sadar 
Dewani  Adalat  and  the  Sadar  Nizamat  Adalat  were  all 
merged  in  the  new    High    Court.     Each  of    the    Higl 
Courts  was  to  be  composed  of  the  Chief  Justice  and  a 
number  of    judges    not    exceeding    fifteen:    of    these 
judges  not  less  than  one-third  were  to  be  members  of 
the  Indian   Civil  Service.     All  the  judges  were   to  be 
appointed  by,   and  to  hold   office   during   the  pleasure 
of,  the  Crown.      The  High  Courts  were  given  superin- 
tendence of  all'  courts  from  which  appeals  might  come 

to  them.  .       ,      ,      1  L     X?  i.i,j 

The  next  important  stage  m  the  development  ot  the 

Indian    institutions    of    government     is    the 
other  Acts.  Indian  Councils  Act  of  1892.     In  the  interva 

between  1861  and  189»  a  number  of  Acts  ot 
minor  importance  xSTere  passed  By  the  Govern- 
ment of  India  Act  of  1865,  the  legislative  ^wer 
of  the  Govemor-General-in-Council  was  extended  to 
British  subjects  in  the  Native  States.  The  same  Act 
enabled  the  Governor-General-in-Council  by  proclama- 
tion  to  define  and  alter  the  territorial  limits  of  the  pre. 
sidencies  and  other  administrative  units  m  India.  In 
1869  by  the  Indian  Councils  Act,  the  Govemor-Gene- 
ral-in-Council was  empowered  to  make  laws  for  native 
Indian  subjects  of  the  Crown  in  any  pa^  ''y^%T  J 
whether  in  India  or  not.  In  18T4  by  another^  Indiar 
Councils  Act,  provision  was  made  for  the  appointment 
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of  a  sixth  member  (for  Public  Works)  to  the  Governor- 
GeneraPs  Council;  but  by  the  Indian  Councils  Act  of 
1904  the  sixth  member's  place  was  made  general,  not 
necessarily  for  Public  Works,  purposes.  In  1876,  by  the 
Royal  Titles  Act,  the  Queen  adopted  the  title  of  Em- 
press  of  India  in  addition  to  her  other  titles.  The  offi- 
cial Indian  equivalent  adopted  was  Kaiser-i-Hind. 

The    Indian    Councils  Act  of  1892    maxks  a    distinct 
advance  on  the  Act  of  1861.     The  Act  of  1892  increas- 
ed the   size  of  the   Legislative   Councils    and 
The  Indian   also  changed  the  method  of  nomination.     Ther 
Act "«?2.      members  to  be  nominated  for  the  Council  were 
fixed    at   ten    to    sixteen    for    the    Governor- 
General's     Council,     from    eight    to^    twenty    for     the 
Councils     of    Miadras     and    Bombay,    not    more     than 
twenty  for  Bengal,  and  not  more  than  fifteen  for  the 
United    Provinces.       The    Governor-General-in-Council 
with  the  approval  of  the  Secretary  of  State  in  Council 
was  enabled  to  make  regulations  to  govern  the  nomina- 
tion of  members  of  his  own  Council  and  the  Provincial 
Councils.     Under  the  regulations  introduced,  the  prin- 
ciple    of  election  was  really  started  for  the  Legislative 
Councils.     Thus,  ten  non-officials  were  inc^luded  in  the 
Governor-General's    Council.     Of    these    one    each    was 
nominated   by   the  Chamber  of  lOommerce   at   Calcutta, 
and  the  Legislative  Councils  of  Madras,  Bombay,  Ben- 
g'al  and  the  United  Provinces.     In  the  Provincial  Coun- 
cils the    non-officials    were    nominated  on    the    recom- 
mendation of  various  bodies,  such  as  the  Corporations, 
Universities,   District  Boards,   Landlords,   Chambers  of 
Commerce  and   Trades  Associations.       This   "nomina- 
tion'' was    really    election,    though  the  name    election 
was  not  officially  used.     No  nomination  made  by  these 
various  bodies  was  rejected,  and  soon  the  name  election 
was  more  fitting  than  '  nomination  '   or  *  recommenda- 

taon. 


592  POLITICAL    SCIBKCB. 

The  Act  of  1892  made  considarable  advance  in  the 
conduct  of  business  in  the  Councils.  The  most  im 
portant  new  departure  was  the  privilege  of  official  cri- 
ticism granted  both  to  the  Supreme  and  the  Provincial 
Councils.  By  the  Act  of  1861  discussion  on  financial 
matters  wad  limited  to  those  occasions  on  which  the 
Financial  Minister  introduced  new  taxes.  Now  the 
whole  Council  was  given  the  right  freely  to  criticise 
the  financial  policy  of  the  Government,  with  the  re- 
servation that!  they  could  not  question  the  budget  item 
by  item  as  is  done  in  the  House  of  Commons,  where 
each  item  is  passed  separately.  The  concession  grant- 
ed by  this  Act  for  financial  criticism  was  important 
not  only  to  the  non-official  members  but  to  the  Govern' 
ment.  The  records  of  the  Councils  show  much  pains- 
taking criticism  by  the  non-official  members  not  only 
Indian  but  also  European.  Many  of  the  leading  busi- 
ness men  of  India  were  nominated  under  the  Act  and 
in  particular  the  Finance  Minister  derived  considerable 
benefit  from  their  pr^^ence,  both  officially,  by  public 
discussion  in  the  Council,  and  privately,  by  personal 
discussion. 

The  Act  also  granted  the  right  to  ask  questions.  Thi? 
right  was  really  given  in  the  interest  of  the  Govern- 
ment, because  by  means  of  answering  questions  they 
were  able  to  explain  their  policy  or  individual  actions. 
Tbe  Council  was  also  empowered  to  draw  up  rules  for 
both  questions  and  discussion. 

Five  years  after  the  Act  was  passed,  the  Secretary  oi 
State  ordered  the  working  of  the  new  system  to  be  re- 
viewed, particularly  to  find  out  how  far  the  various 
classes  in  India  were  represented  on  the'  legislative 
bodies.  In  Madras  and  Bombay  it  was  shown  that  dis- 
trict boards  and  municipalities,  which  nominate  members 
for  rural  areas,  were  disposed  to  elect  lawyers  as  theii 
members.     Wo  change  was  made  in  these  provinces,  but 
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Ib  Bengal  a  seait  was  transferred  fr^Qin  the  rural  xnuni- 
cipalities  to  th,e  landlords  or  zemindars,  who  as  a  class 
hitherto  were  unrepresented.  The  numbers  and  propor- 
tions of  non-oflScial  members  were  slfiU  small.  In  the 
Provincial  Councils  only  eight  non-official  members  were 
admitted.^  In  the  Indian  Legislative  Councii,  u  maxi- 
mum  of  sixteen  additional  members  Wgus  allowed,  but  to 
keep  an  official  majority,  not  more  than  ten  could  be 
non-»officials.  Of  these,  four  wete  "  recommended  "  by 
the  non-official  members  of  the  Provincial  Legislative 
Councils  and  one  by  the  Calcutta  Chamber  of  Commerce. 
As  it  wa3  impossible  to  represent  the  whole  of  India 
by  the  remaining  seats  on  a  basis  of  election,  the  Gover- 
npr-Generjal  nominated  the  other  five  members  himself. 

The  next  important  event  in  the'  constitutional  de- 
velopment in  India  is  the  Morley-Mintto  Reforms  of  1909. 

These  reforms  mark  a  great  advance  in  the 
iworiey  '  legiislative  powers  of  the  Councils.  Many 
Mmto  reasons  contributed  to/ bring  about  this  new 

council.  In  the  first  place,  the  spread  of  edu- 
cation amongst  the  people  of  India*  had  raised  a  class 
which  demanded  an  outlet  for  it's  political  feelings.  In 
thie  /Second  place,  >'ninBber  of  events,  internal  and  ex- 
ternal—the Universities  Act  of  1904,  the.  partition  of 
Bengal,  and  the  Russo^-Japanese-  war — ^had  stfired  the 
political  feelings  of  the  people  of  India.  In  the  third 
place,  experience  of  council  governmeht  had  been  favour- 
able. The  Government  has  derived  definite  benefit  from 
the  non-official  members.  The  lion-official  members  on 
thetr  part  continued  to  press  for  .an  exteijsibn  on  the 
principliB  of  the  Councils  Act  of  1892..     .      ' 

A  committee  was  appointed  to  consider,  the  advisabil- 
ity as  well  as  the  method  of  increasing  the  representa- 
tive element  in'  the  various  councils.  The  problem 
which  the  Committee  had  to  face  was  the  conjunction 
in  some  fiort.of  constitutional  machinery  of  the  principle 

Rl 
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of  official  executive  control  with  the  principle  of  consti- 
tutional parliamentary  government.  After  discua- 
sions  extending'  from  1906  to  1909  the  Reforms  of 
1909,  known  as  the  Morley-Minio  Reforms,  were  intP'3- 
duced — ^Lord  Mbrley  being  the  Secretary  of  State  and 
Lord  Minto  the  Viceroy  at  the  time.  In  the  meantime 
two  Indians  had  been  nominated  as  riembers  of  the 
Secretaay  of  State's  Council,  atid  at  the  time  of  the 
introduction  of  his  Bill  into  Parliament  Lord  Morley 
announced  his  intention  of  appointing  an  Indian  mem- 
ber to  the  Viceroy* s  Council.  Mr.  S.  P.  Sinha  (now  Lord 
Sinha)  was  appointed  as  law-member  of  the  Governor- 
General's  Council  in  March,  1909.  Later  an  Indian  was 
iappointed  to  the  executive  council  in  eaich  of  the  pro- 
vincial governments. 

The  Indian  Councils  Bill  was  passed  in  1909  and  the 
new  legislative  council  came  together  in  1910.     The  Act 
was  worded  in  wide  and  general  terms.     All 
Indian         details  were  to  be  made  by  the  local  author- 
SSt^'isw.     ities.     The  Act  laid  down  that  the  members 
of  the  legislative  councils  should  include  mem- 
bers nominated  as  in  the  previous  council  and  also  elect- 
ed in  accordance  with  regulations  laid  down  in  the  Act. 
The    maximum    number   of    members   was   more    than 
doubled  and  the  scope  of  discussion  was  extended  from 
financial  matters  to  all  subjects  of  general  interest.     The 
right  to  ask  questions  was  continued.     The  Act  left  to 
the  Government  of  India  the  decision  of  the,  actual  num- 
ber of  members  to  be  nominated  within  the  maximum 
limits  given  in  the  Act.     Other  matters,   such  as  the 
term  of  office  and  tiie  conditions  of  tenure,  the  quorum, 
and  the  regulations  governing  the  conduct  of  business 
were  left  to  the  local  authorities.       Generally  speajKnpr, 
the    resalt    of    the    various     rules     and^     regulafions 
'  drawwn      up      and     of     the     general     principles      laid 
down    by     the     Act    were      these.       In     the    Gover- 
nor-Qenerars  Council,  members  were  elected  by  the  non- 
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official  members  o£  the  Provincial  Councils,  by  land- 
lofds,  an9  by  MaliommedaiL  communities  in  tbe  yariaas 
provinces.  Bepresentation  was  also  given  to  the  Cham- 
bers of  Commerce  of  Bombay  and  Calcutta,  and  to  the 
district  councils  and  municipal  committees  of  the  Central 
Provinces.  In  the  Provincial  Councils,  the  landlords, 
municipalities,  district  bocurds,  Mahommedan  communi- 
ties, Chambers  of  Commerce  and  the  Universities  were 
given  seats.  Special  arrangement  was  mad&  from  pro- 
vince to  province  to  give  representation  of  special  inter- 
ests, for  example,  the  planting  communities  in  Madras 
and  in  Calcutta,  the  Corporations  of  Madras,  Calcutta  and 
Bombay,  the  Indian  commercial  communities,  and  the 
mill-owners  in  Bombay., 

A  number  of  non-official  seatis  in  each  council  was 
filled  by  nomination.  N"<imination  was  used  to  represent 
such  smaller  communities  or  particular  interests  as  from 
time  to  time  might  fairly  demand  representation. 

The  Indian  Legislative  Council  was  forbidden  to  make 
laws  repugnant  to  Acts  of  the  Imperial  Parliament.  As 
in  the  Dominions  legislatures,  the  principle  heads  of 
legislation  on  which  the  legislature  could  not  introduce 
laws  without  the  previous  consent  of  the  Governor-General 
were  specified.  In  the  case  of  the  Govemor-General's 
Council,  bills  affecting  religion,  public  debts  or  revenues, 
the  army  and  navy,  or  foreign  affairs,  in  the  case  of 
the  Provincial  Council  bills  affecting  currency,  the 
Indian  Penal  Code,  patents,  copyrights  or  the  trans- 
mission of  postal  and  telegoraphic  messages  came  under 
this  category.  The  local  legislatures  could  legislate  for 
subjects  that  feU  within  their  territorial  limits.  The 
Govemor-Generars  Council  could  pass  laws  of  all-Indian 
interest  or  importance. 

The  discus«ion  of  financial  matters  allowed  under  the 
old  act  of  1892 -was  expanded.  The  subject-matter  was 
extended  by  the  inclusion  of  debts.     The  discussion  also 
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took  place  before  the  l>tidget  was  finally  settled.    Mem- 
bers bad  the  right  to  propose  i^seStttittos-ttiitfl  H;o  -take 
the  vote  of  the  Councdls  on  the  resolutibns.     Tbe  actusd 
procedure  on  financial  legisltixm  was  as  follows.     First 
came  tbe  financial  statem/eait.    'This  statement   was   a 
genedfal  outline  of  tbe  'financial  'estimate  for  tbe  coming 
year,   iwitb  explanations.       On   a  day  later  tbis  state- 
ment was  discnssedy'and  it  was  open  to  any  member  to 
move  a  resolution  witb  regBxA  to  any  iliroposed  alteration 
in  tbe  taxes  or  a  new  loan  or  an  additional  grant  to  a 
local  government.     Tben  ceime  discussion  of  tbe  financ- 
ial statement  by  bieads  of  expendittire.     Members  migbt 
move  a  resolution  in^regai^  to  any  question  covered  by 
a  bead  of  expenditure  as  tbe  bead  came  up  for  discus- 
sion.^   Certain  subjects^  in  tbe.  financial  statemenitj,   in- 
cluding foreign  relations  >nd  tbe  relations^of  tbe  Govern- 
ment of  India  witb  ibe  I]?.dian  states  were  excluded 
from  discussion,  as  also  were  certain  particular  beads  of 
revenue  and  expenditure.     After  tbe  financial  statement 
was  finally  settled  tbe  finance  member  of  tbe  Viceroy's 
Executive    Council   presented    tbe   '* budget"    and    ex- 
plained bis  reasons  for  not  accepfting  any  of  tbe  resolu- 
tions that  had  been  moved.     Discussion  followed,  but  no 
new  resolution  wds  allowed  at  that  stage  nor  was  any 
vote  taken. 

In  the  Provincial  Councils  the  financial  procedure 
was  the  same,  save  in  one  important  respect,  namely, 
that  a  committee  of  the  Council,  consisting  of  not 
more  than  twelve  members,  six  nominated  by  the 
Governor  or  Lieutenant-Governor,  and  six  elected 
by  the  non-official  members,,  first  examined  the 
financial  statement  before  it  was  presented  in  the  Council. 

Rules  were  laid  down  for  the  conduct  of  all  matters 
of  public  interest.  All  resolutions  had  to  be  coucbe<l 
in  the  form  of  specifijc'  recotumenddtions  addressed  to  tbe 
Govemor-6eneral-in-Council  pt  Govemor-in-Couneil  iis 
the  case  might  be.     . 
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Por^e  other  LegislatiTO  Councils  a  krg«  number  of 
rules  and  regulations  for  the  ooiiduo*  oi  public  business, 
such  as  time  limit,  for  speeches^  were  drawh  up.  Sup- 
plementary qijestions  were  also,  allowed  in  the  Morley- 
Minto  Councils. 

The  main  results  of  Morley-MoiBtb  Reforms  may  thus* 
be  summed  up: 

Results  Of  ^^^  NumerieaUy,  the.  Councils  were»  greatly  in- 
Moriey.  creased.  The  previous  maximum  was  126:  it 
Be'fforms.  ^^  ^^^  increased  to  870;  Whereas  there 
used  to  be  39  elected  members  there  were  now 
135.  All  classes  and  interests  of  importance  were  re* 
presented.  Election  was  now  definite:  candidates  were 
no  longe^r  'recommended.' 

(6)  The  official  majority   in   the  provincial   councils 
was  replaced  by  non-official  majority. 

(c)  The  functions  of  the  Councils  were  extended  in 
several  ways  and  all  matters  of  pubMc  interest  could  be 
discussed.  Supplementary  questionis  were  allowed.  Free 
discussion  was  allowed  on  financial  matters  and  on  almost 
every  question  of  administration^  and  resolutions  could 
be  moved  freely  incorporating  suggestions,  advice,  or 
new  policy. 

The  system  started  in  1909  by  Lords  Moriey  and  Minto 
continued  till  the  reforms  of  1919-20.  Allthough  the 
Morley-Minfo '  Beforms  represented  a- big  ad- 
Subsequent  yance  in  the  Constitutional  development  of 
ment.  '  India,  their  utility  was  short  lived*  Many  cir- 
cumstances combined  to  make  them  mere- 
ly a  stepping  stone  to'  parliaaaentary  government. 
Both  Lord.  Moriey  and  Loard  Minto  had  insisted 
that  they  were  not  meant  to  lead  to  parliamentary  gov- 
ernment in  India.  Their  aimi  in  instituting  the  enlarged 
Councils  was  to  improve  the  existing  machinery  of  gov- 
ernment. The '  admission  of  Indians  into  the  Councils 
had'  proved  so  successful  that  an  extension  of  the  prin- 
ciple  was  both  desirable  and  necessary.    But  the  authors 
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ol  the  Eeforms  thougrht  that  the  nature  of  the  Indian 
social  structure  was  opposed  to  responsible  gweniment. 
They  did  not  foresee  the  intense  interest  with  which 
Indians  actually  entered  into  the  spirit  of  the  new  type 
of  government;  nor  did  they  consider  that  what  they 
called  the  '*  natural  aspirations  ''  of  lie  people  would 
require  a  more  substantial  outlet  than  the  new  system 
allowed.  The-  negative  statement  ol  the  authors  of  the 
'  Kef orms  simply  whetted  the  Indian  appetite  for  some 
type  of  real  parliamentary  govemment. 

The  new  Councils  achieved  their  purpose  not  only  from 
the  point  of  view  of  the  Government  but  of  the  edu- 
cated classes  in  India.  According  to  Lord  Morley,  the 
purpose  of  the  Councils  was  "to  enlist  fresh  support  in 
common  opinion  on  the  one  hand,  and  on'  the  other  to 
bring  govemment  into  closer  toucb  with  that  opinion^ 
and  all  the  currents  of  need  and  feeling  pervading  it 
to  give  new  confidence  and  a  wider  range  of  knowledge, 
'  ideas  and  sympathies  to  the  holders  of  executive  power.*' 
The  Govemment  derived  much  benefit  from  its  associa- 
tion with  Indian  representatives,  while  the  Councils 
stimulated  the  political  life  of  India.  In  this  way  they 
really  compassed  their  own  destruction,  for  once  the 
Indians  were  sufficiently  prepared  the  only  course  open 
was  for  expansion,  and  the  only  avenue  of  expansion 
was  towards  responsible  govemment. 

Several  circumstances  helped  to  prepare  the  way  for 
responsible  govemment.  The  very  rapid  advance  of  edu- 
ciro  m.  cation,  particularly  in  its  higher  branches, 
stances  created  a  considerable  body  of  Indian  opinion 
fMsponsibie  ^1*1^  definite  political  leanings  and  ideas. 
Govern-  The  advance  of  education  had  been  one  of  tiie 
"^" '  ar^Tuments    for    the    Morley-Minto    Beforms. 

Not  only  did  education  advance  rapidly  after  these  Re- 
forms, but  the  parC  played  by  educated  Indians  in  the 
administration  of  India  greatly  increased.  In^ans  occu- 
pied most  of  the  posts  in  the  various  provincial  and 
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subordinate  services  of  govermaent^  and  a  considerable 
number  entered  the  Imperial  services.    Education  Bieant 
the  development  of  iildividuality  on  the  part  of  Indiaiis, 
and  this  individuality  called,  for  expression.    Not  only  did 
the  constitutional  restrictions  of  the  system  of  govern- 
ment require  alteration,  but  so  also  did  the.  terms  of  the 
government  services.     A  large  number  of  chaiing  racial 
discriminations  annoyed  Indian  opinion  and  made  the  de- 
mand for  representative  government  more  insistent  than 
it  otherwise  might  have  been.     Thousands  of  Indians, 
too,  for  educational  or  other  purposes,  had  visited  Grea.t 
Britain,  America  or  Japan,  and  had  studied  the  political 
and  social  organisations  of  these  countries. 

The  x>olitioal  consciousness  of  India  was  manifested  in 
several  ways.     Large  numbers   of  societies  or  associa- 
tions sprang  up  to  further  social  and  political  reform. 
Eecognising  the    difficulties    of    representative    govern- 
ment in  a  land  with  such  a  mixed  population  as  India, 
and  with  siich  distinctive  anti-national  institutions  as 
caste  and  opposed  religions,  many  Indians  set  themselves 
tie  task  of    social    reform    and    laying    the    basis    of 
common  political  institutions  for  India  as  a  whole.     The 
existence  of  the  two  chief  religious  systems,  Hinduism 
and  Mahommedanism,  had  always  presented  much  diffi- 
culty in  the  unification  of  India,  and  Indians  themselves, 
recognising  this,  hastened  to  create  a  basis  of  common 
understanding  which  might  remove  the  barriers  in  the 
way  of  Indian  unity. 

One  political  institution  in  particular  deserves  notice— 
the  Indian  National  Congress.  The  Indian  National 
Congress  was  founded  in  1886,  by  the  late  Mr. 
Th«  Indian  A.  0.  Hume,  a  retired  member  of  the  Indian 
cJngr'Si.  CiTol  Service,  and  has  had  regular  sessions  ever 
since.  Its  objects  are  set  forth  in  the  follow- 
inir  statement  which  every  member  of  the  Congress  must 
accept-  "The  objects  of  the  Indian  National  Congress 
are  the  attainment'  by  ihe  people  of  India  of  a  system 
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of  Qovdrament. similar  to  that  enjoyed  by  th^  self -govern^ 
iog  fliiBmberB  of  the  Britifik  Ihnpire,  and  a  participation 
by  them  in  the  rights  and  responsibilities  of  the  Empire 
on  eqnal  terms  with  those  members.  These  objects  are 
to  be  aohieved  by  constitutional  means  by  bringing  about 
a  steady  refiorm  of  tiie  existing  system  of  administration, 
and  by  promoting  national  unity,  fostering  public  spirit, 
and  developing  aad  organising  the  inteUeotual,  moral, 
esoiiomio  and  iindustrial  resources  of  the  country.'* 
.  The  Congress  has  a  regular  constitution.v  -  It  meets 
every  year,  and  is  composed  of  delegates  from  every  part 
of  India.  There  is  an.  All-India  Committee,  which 
nominates  the  office-^bearers  and  pirovincial  oommittees,. 
and  which  makes  arrangemetnto  for  the  electian  of 
delegates.  There  is  also  a  Seoeption  Oommittee.  The 
Congrees  aisQ  supports  a  British  Committee. 

Till  1907  the.  Congress  worked  harmoniously.  In  that 
year,  however,,  there  was  a  split,  at  the  meeting  at  Snr.it; 
one  party,  the  Extremists.,  refused  to  ^ct  with-,  the  other, 
the  Moderates.  I^  1916  the  Congress  was  rerunited,  but 
In  1918  the  Oongrefes  again  broke  up  on  lie  subject  of  the 
Montagu-Chelmsford  Beforms.  The  Extremists  proposed 
to  reject  the  proposals  altogether;  the  Moderates  sup- 
ported  qualified  acceptance  of  them.  The  result  was  that 
the  McKlerates  abstained  from  the  National  Congress 
and  formed  a.  conference  of  their  own.  In  December, 
1920,  the  Congress,  at  Nagpur,  altered  the  fundamental 
article  of  its  constitution,  the  *^  British!  connexion  "  bpino: 
omitted.  The  Modeirates  have  founded  a  new  all-India 
institution — the    National    Liberal    Federation. 

In  the  National  Congress  all  coinmunities  were  repre- 
sented. The  Mahommedasns,  as  a  community,  largely 
abstained  from  political  agitation,  under-  the 
Moslem  leadership  of  Sir  Syed  Ahmed.  In  1906,  how- 
Laague.  e^et,  the;jr  determined  to  create  an  organisa- 
tion to  look  after  their  own  interests.  Ideas  of  repre- 
sentation were  in 'the  air,  and  the  Mahommedan  leaders 
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)a w  tb^t  they  would  hstTie^  te.  prtas/  for  s^avfste  repiMel^* 
tation.  The  Moalem  League  was  the  lesult:  Its  objecta^ 
are  partly  to  look  after  Moalem  interests  ^md  ^  psttly  to  • 
encDuiagce  the  politio&l  unity  of  India,     '  '  •   • 

One  more  iiuSuenoeniufit  he  noted — the  developmetit 
of    local,  self-government.    Although  this-  devetepifient 

was  iu)t  so*  inarked  as  many  hild  hoped^ 
Jf^^tiSSan  nevertheless-  the  progress  showed  the  gfow- 
Nationah     i^g    interest'    of    the    Indians    in    •represett'^ 

vtative  self^goreo^ament  on  a  small  see^le.  It 
had  also  shown  the -fact  that  Ih^dian  national  feeling 
could  not  be  satisfied' with  self-govemnkent  ialofte.  Every 
thing  went  to  show  that  ^e  unity  of  India  wad  at  ladt 
being  realised.  A  common  medium  of  speech. hd.d  been 
given  in  the  Engliah  language  V  a  basis  of  eomiQon  rights- 
had  been  secured ;  common  interests  W;ere  t>ein^  realised : 
a  common  opganisationi  knit  Indis^  together :  in  short,  in 
spite  ol  tile  vast,  difierences  of  t^m,  language,  religion, 
and  soeiai  customa  among  the  Indian  people;  the  founda- 
tion of  an  Indian  nationality  had  been  laid. 

Apart  from  thege  gene;ral  considerations,  the  Morley- 
Minto  Councils  themselves  showed  great  defects.    In  the 

first  place,  the  electorate  was  nqt  m  arranged 
D«f«ot8  as  either  to  stimulate  the  interest  of  the 
counoiis.      people    as     a    whole    in    political     matters,. 

or  to  give  satisfaction  to. those  who  actually 
were  voters.  The  members  of  the  various  Legislative 
Councils  were  elected  indirectly.  Thus  in  the  case  of 
local  bodies  the  electors  were  thx)se  first  elected  them- 
selves to  local  bodies,  .f'or  the  Iinperial  Council  the 
election  of  membersJ  by  the  provincial  legislatures  was 
three  times,  removed  from  .the  primarf  Voters. 
There  was  very  little  connection  hetween  the .  re- 
presentative and  the  primary  voter.  The  actual  consti- 
tuencies were  very  small  in  voting  numbers— usually  only 
a  few  hundreds.  The  franchise  was  thus  very  restricted . 
Not  only  was  the  fi^anchise  restricted^  bu*  the  actual 
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number  of  representatives  was  ssiall.  In  a  coimtEy  the 
size  of  India,  or  even  the  sice  of  the  individual  provinces, 
it  is  extremely  difficult  to  find  a  mean  between  perfect  re- 
presentation and  a  good  working  number  on  a  legislative 
-council,  but  in  all  cases  the  representative  system  was 
on  a  minimum  scale.  Additional  difficulties  arose 
through  the  existence  of  various  communities  and 
interests,  who  either  elected  members  separaftely  or  were 
represented  by  means  of  nomination.  This  difficulty 
will  remain  under  the  new  system,  as  with  the  present 
comx>ositi6n  of  the  Indian  x>opidationr  repa:esentation  by 
communities  or  interests  (communal  lepresentation)  is* 
the  only  possible  method  of  securing  fairness  between 
the  communities.     . 

Another,  but  minor,  difficulty  in  the  representative 
system  under  the  Morley-Minto'  scheilie  was   the  large 
proportion  of  lawyers  returned.     The  majority  of  mem- 
fcers  returned  by  ttie  provincial  legislative  councils  to  the 
Imperial  Legislative  Council  belonged  to  the  legal  profes- 
sion.    The  same  was  true  of  Provincial  Councils.    Except 
for  seats  specially  reserved  for  landowners  or  others,  the 
proportion  of  lawyers  returned  by  the  more  general  consti- 
tuencies was  70  per  cent.       The  return  of  lawyers  as 
members  is  accounted  for  largely  by  the  fact  that  they 
are  the  class  most  interested  in  t)olitic8  and  most  able 
to  give  the  time  and  expense  necessary  for  political  work. 
A  large  proportion  of  members  of  the  House  of  Com- 
mons is  business  men,  but  as  yet  Indians  have  not  made 
the  necessary  progress  in  industrial  and  commercial  life 
to  provide  members  from  this  class  for  the  legislatures. 
Outside  the  legal  profession,  the  abler  Indians  are  mainly 
in  government  service,  which  disqualifies  them  from  hold- 
ingi  seats.     Landowners  are  represented  separately.     The 
predominance  of  lawyers  in  the  Councils  led  Mr.  Mon- 
tagu and  Lord  Chelmsford  in  their  Report  on  constitu- 
-tional  Reforms  to  suggest  that  such  qualifications  should 
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be  prescribed  for  rural  seats  as  would  disqualify  lawyers 
from  holding  them. 

The   chief    drawback   of   the   Morley-SISnto    Couucils 
^as     their     failure     to     give     any     real     legislative 
>xitlet  to  the    Indian    members.     In  both    the    Indian 
Q^od  Provincial  Councile^  though  in  the  latter  there  xras 
an  elected  majority,  the  Government  was  able  to: secure 
an  official  majority.     In  the  Imperial  Legislative  Council 
tlie  official  majority,  of,  as  it  has  been  called,  **  bloc,'* 
was  absolute.     The  non-official  European  members  in  all 
the  Councils  usually  voted  with  the  official  members,  a 
^act  which  sometimes  encouraged  racial  feeling  in  the 
Oounoils.     The  official  majority  in  th©  Indian     Legisla- 
tive Council  theoretically  was  justified  insomuch  as  the 
responsibility  of  the  Government  to.  the   Secretary  of 
State  had  to  be  maintained.     Official  members  were  rare-/ 
ly  free  to  speak  or  vote  as  they  chose.     They  voted  to- 
other, in  a  body,  in  favour  of  all  Government  measures. 
The    Indian    members   were    reduced    to    the    position 
of  critics,  whose  opinions  were  recorded  in  /Kbe  proceed- 
ings of  the  Council.     The  debates  thus  were  to  some 
extent  unreal.     Under  such  a  system  the  best  qualities 
of  the  Indian  members  could  not  be  extracted.      Thai; 
the  Indian  members  were  both  useful  and  interested  in 
legislation  and  administration  was  shown  by  their  good 
work  in  the  Committees  of  the  Council,  where  \ they  ex- 
erted  more    influence   than    in    the   Council   itself,    by 
their  moving  of  resolutions,  and  by  the  asking  of  ques- 
tions.    It  may  be  added  that  many  of  the  official  mem- 
bers also  disliked  the  officialisation  of  the  Council.     In 
the  Provincial  Councils  the  Government  usually  had  a 
majority,  though  in  some  instances  bills  were  much  modi- 
fied either  in  /Committee  or  in  Council  because  of  non- 
official  influence,  and  sometimes  contemplafed  bills  were 
not  even  introduced  by  Government  to  avoid  the  possibi- 
lity of  defeat  by  the  non-Government  majority.   Another 
difficulty  of  the  Morley-Minto  system— and  this  difficulty 


^04  POLITICAL    S€I£NCE. 

vas.commdi  to  both  ©fficiel  and  non^official  members 

was  the  fact  Iftiat'  the  legislative  powers  of  the  Councils 
was  verjr  lesifMcted;.  Parliamentary  control  over  the 
Gkrrerniaeat  of  India  had  not  been  relaxed,  nor  the 
contarol  of  the  Govemlnent  of  IncUa  ov^  Provincial  Gov- 
ernmentiB.  A'' large  number  »of  subjects  were  outside 
the  scope  of  the-  powei^  of  both  types  of  Council.  The 
financial  restrictions  in  particiriar  wtere  stringent,  and,  as 
all  legislation  implies,  ^financial  considerations,  the 
spheres  of  influence  ^of.  rthe  viarious  eoUncils  were  closely 
circnmscribedl  / 

The  Councils  thua  did  not  provide  a  sicfficieni  outlet 
for  Indian  political  aspirations..  Sucjh  work  as  the 
Indian  members  could  effectively  do  was  done  in  the 
Committee  room' or  as  thexesnlt  of  private  interviews 
with  the  heads!  of  goTeromentis  and'  officials.  Neither 
were  the  Councils  -  satisfactory  t6  the  officials  or  the 
governments  as  a  whole.  All  the'  same  they  prepared 
the  way  for  further  advance  ^  By  their  very  nature  they 
were  unsatisfactory  to  Indians,  for  fhey  were  of  a  par- 
liamentary nature  without  being  parliamentary.  They 
pointed' the  way  to  something  better,  but-,  so  long*  as 
this  existed,  they  also 'banned  that  way. 

The  immediate  cause- of  the  dissolution  of  the  Morley- 
Minto  System  was  the-  Great  War.  The  War 
war.^*^**  was;  fought  very  largely  on  the  prfnciple  of 
small  European  nationalities  being  able  to 
decide  for  fliemselves  with.  Tvhom  they  should  associate 
in  political  life.  This  principle — ^the  principle  of  self 
detenrunatibii-  became  oii3  of  the  most  fundamental 
principles  of  the  wdar:  It' was  given  an •  additional  im- 
i:>etus  by  the  insistence  of  President  Woodr^w  Wilson 
aftei*  the  entry  of  the  ¥nited  States  into. the  War.  The 
principle  was  extended  to  India;  but. the  maaiy  difficul- 
ties of  the  pioKticarand  social  structure  Of ,  India  stood 
in  the  way  of  its  full  application.  •  The  best  Indian 
politidal  opiiiion  demanded  responsible-  gevemment    for 
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India  withia  the  Empire  on  tke  jiaralleroi  the  self- 
^oTeriung  Ddminioz^Sv  .    -  • 

The  adoption  of  the  new  principle  was'sigiialiged  1)y 

the  "following    annouiiGenient    made    by    the 

Announca-    S^fcretary  of  State  in  the    H6tise  of  Commons 

"••"^  •»      on   the   20th  of   August,    191T-^according  to 

191?   ••  •   ifche    Moiita^^<3helmrf^  '  Keport  **  litfe  most 

momentous  /utterance  '  eveir  'madb  fh    Indians 

chequered' history '"^r^ —  '    *        '  •'^ 

''The  policy  of  His  Majesty's  Government,  with  which 
the  Government  of  India  are  jin  complete  accord,  is 
that  of  the  increasing  association  of  Indiana  in  ev^ry 
branch  of  the  administration  .and  the  gradual  develop- 
ment of  self-governing  institutions  with  a  view  to  the 
progressive  realisation  6i .  responsible  government  in 
India  as  an  iiittegtal  piart  of  the  British  Empire.  '  .  .  . 
I  would  add  that  progress  in  this  policy  can  ,  only  be 
achieved  by  progressive  stages.  'The  British  ^Govern- 
ment and '  the  Government  of  Iiddia,  on  whom  the 
responsibility  lies  for  the  T^elfare  and  advancement  of 
the  Indian  peoples,  must  be  judges  of  the  tilme  and 
the  measure  of  each  advance,  and  they  must  bef  guided 
by  the  co-operation  received  from  those  upon  whom 
new  opportunities  of  service  will  thus  be  conferred  and 
by  the  extent  to  which  it  is  found  that  confidence  can 
be  reposed  in  their  sense  of  responsibility.'* 

The  announcement  was  followed  by  an  enquiry  made 
in  India  in  1917-1$  by  the  Rt,  Hon.  Mr.  E.  S.  Montagu, 
Spcretary  of  State  for  India,  and  lord  Chelmsford,  thie 
Viceroy.     The  result  of   their    enquiries  was^  published 
in  July,  1918  in  their  Report  pn^  Indian  Constitutional 
^JtefoTTM^  or,    as    it    is    usually    Known,    the    Montagu- 
Ohelmsford' Report.     The  Report  give§  a  historical  and 
critical  analysis  of  the    existing    system  of   government 
in    India,  and   makes  a  large  number'  of  recommend- 
ations for  reform.       -The  province  of  Burma  was  left 
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for  separate  consideration.  The  Beport  was  con> 
sidered  by  the  various  g^vemnients  in  India,  and  the 
Groyernment ,  of  India,  in  their  despatch  of  March,  1919, 
fiubmifted  their  views,  suggesting  certain  modifica- 
tions. Committees  presided  over  by  .Lord  Southborongh 
made  recommradatioAs  on  the  franchise  and  division  of 
subjects  as  recommended  in  the.  Beport,  and  the  Gov- 
ernment of  .i|Jidia  likewise  expressed  tiieir  views  on  tlfese. 
In  3ome  respects  there  was  considerable  diverg^ice  of 
opinion,  and  ultimately  the  whole  subject  was  referred 
in  July,  1919,  to  a  Joint-Obmmittee  of  both  Houses 
of  Parliament.  Lord  Selbome  presided  over  this  Com- 
mittee. This  Committee  was  recommended  by  the  Sec- 
retary of  State  in  the  Debate  on  the  Second  Beading  of 
the  Bill.  The  Committee  sat  publicly,  ard  took  evid- 
ence from  repiriesentatives  of  aljl  shades  of  opinion.  Its 
report,  with  a  draft  Bill,  was  issued  in  November,  and 
the  Bill,  as  amended  by  the  Committee,  was  passed. 
His  Majesty  the  King,  in  giving  the  Boyal  Assent, 
issued  a  Boyal  Proclamation  to  the  Government,  Native 
Princes  and  people  of  India  to  mark  the  new  epoch  of 
government. 

2,  The  Ceown  and  Sechetabt  op  State. 

The  present  sjrstem  of  government  in  Indiai  is  regu- 
lated by  the  Government  of  India  Act,  1915,  as  amended 
TIM  '^y  ^^^  Government  of  India  Act,  1916,  and  the 

constit'jt-  Government  of  India  Act,  1919.  The  Govem- 
*•"•  ment  of  India  Act  of  1915  is  really  an  Act 

consolidating  the  previous  Acts  affecting  the  Government 
of  India,  and  as  such  if  is  really  the  basic  law  of  the 
Indian  constitution.  The  Government  of  India  Act  of 
1919,  though*  it  contains  the  most  important  constitutional 
reforms  India  hew  Known,  is  more  of  Ihe  nature  of  an 
amending  Act  than  an  original  Act  by  itself. 
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To  -these  Aots  the  ordinary  constitutional  categories  of 
flexible  and  rigid  do  not  apply.     Like  the  constitutions 
of  the  Besponsible  Dominions,  they  have  beenj. 
whetiMf;     granted  by  a?  superior  to  a  subordinate  govern- 
or Rigid,    ment.     Their  actual  nature  ais  constitutional 
laws  depends  largely  on  the  attitude  adopted 
towards  them  by  the  governments  constituted  by  them, 
particularly  the  judiciary.     The  Acts  may  be  interpreted 
either  as  ordinary  acts  of  the  British  Parliament,  or  as^ 
the  fundamental  constitutional  law  of  the  countries  c<m- 
cerned.    In  the  case  of  Canada,  the  Privy  Council  has 
interpreted  the  Canadian  constitutional  Acts  as  ordinary 
statutes    of    the    British    Parliament,  but  in  Australia 
the     High     Court,     through     which     all     appeals     to- 
the    Privy    Council    must    come,    has    interpreted    the 
constitution  as    a  constitutional    law    of    the  American 
type.      The    High    Court    of    Australia    h^s    not  only 
regarded     the     constitution     as     a     couptitutional     act 
amendable  only  by  the  special  process  of    the  referen- 
dum,   but  Ifas   extended    it   by   doctrines    adopted    in 
American  constiiutional  interpretation  such  as  implied 
powers  or  the  immunity  of  instrumentalities.     Yet  the- 
Australian  constitution,  like  the  Canadian  constitution,. 
is    really    only    an    ordinary    statute    of    the     British 
Parliamtot. 

The  constitutional  Acts  of  India  are  likewise  Acts  of 
Parliament.  As  oonstitutional  Acts  thev  contain  muctt 
more  than  is  usually  laid  down  in  constitutions.  A  typical' 
constitution  contains  the  fundamental  principles  on  which' 
government  is  to  be  conducted  and  an  outline  of  its^ 
organisaition.  The  Acts  of  1915,  1916,  1919,  contain 
very  few  general  theories  or  principles.  They  deal  purely 
with  organisartion,  and  this  they  deal  with  in  great  detail. 
They  give  the  general  outlines  of  government,  it  is  true, 
but  they  go  into  such  details  as  the  method  of  correspond- 
ence between  the  Governor-General  and  the  Secretary  of 
State,  budgetary  procedure  in  the  Indian  and  provincial 
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legislatures,  the  rigl^te.and  liabilities  of  the  Seorstary  oi 
Statetin  CouiK^il,  rules  for  admissioii  to  the  tZindian  Civil 
Service,  questions  of  saiLirj,  leaTe,  teiapcKrary  vacancies, 
offences,  procedure  andjpenaitples.  The.  acts  are  not  only 
constitutional .  in  the  ordinary  senise :  Siey  are  also 
adaninistcatiTe  guides.  ^ 

These  Acts  may  be  amsuded  in  two  ways  («)  by  Par- 
lianaent  i  (6)  by  the.  GovtemorrGerieoral  in  Legislative 
Amend-  v  Council.  Parkanient  is  the  ^final  source  of 
7/"thft  l>egislatix>n,  repeal^  or  ameaxdment)  but  in  cer- 
lona?  "*'"  ^^^  subjects,  sueh  as  the  extension  of  the 
Acts.  limits    of    presidency;   townsj     the    alteration 

of  the  jurisdiction  of  i  HigH  Cotrtsy  '  and  the  law 
to  be  adteaini^^red  in  cases  of  inheritance,  succession, 
contract,  and  dealings  between  :  party  and  party, 
th^  PQwer  to.  amend  pr  (oepefcl  has  been  tjonf erred 
ou  th«  .  Governor-firetoeriil  in  .'Legislative  Council. 
Thus,  thfe  Coa^jfcitution  of  Is^dia,  if  we  mdy  apply  the 
terms  flexible  and  rigid'  to  it;,  is  partly<i  flexible  and  partly 
rigid.  It  may  jbe  .  amended' by  ithe- ordinary- legi^latiya 
process,  both  of  iParJiasoient  and.fthe:tli»iian  legislatxire. 
So  far  it  is  flexible.  In  jso  far  as  Plaxliament  is  ultimately 
the  legal  .sovereign  in  India  and  as  iho  constitution  may 
be  amended  by  the  ordinary  legal  process  it  h  also  flex* 
ible.  But  insomuch  as  Parliament  is  not  the  njormal 
legislature  of  India  the  Constitution  is  rigid.  The  pro- 
cess of  Parliamentary  amendment  may.  be  looked  on  as 
exceptional :  the  process  of  ■  ainielidment  is  not  the 
normal  legisl^ttive  pro/o^sd  of  India.  To  this  extent, 
therefore,  the  ponstitutipn  may  be  looked  on  as  rigid. 

The  head  of  the  constitutional,  system  in  India,  as  in 

all  the  dependencies,  is  the  Eing;,   or  as  he  is  known 

officially    in    India,    Ofe   King-Emperor.       As 

"EmpertS?"    ^^^  I^^^^  ^^*  °^  ^^1^  says: —''All  the  terri- 

.  *     tories  •  for;  .  the.,   time   'b^iug    vested    in    His 

Majesty  in  India;  are  governed  by  an4  i^  the  name  of 

His  Majesty  the  Kipg,  Emperor  of  India.^'     All  official 
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acts  are  done  in  his  name  and  all  revenues  theoretically 
are  received  lor  him.    The  actual  powers  of  the  Crown 
in  India  in  many  respects  are  the  same  as  they  are  in 
the  British  constitution,  e.a.,  in  relations  to  the  army 
and  navy.     In  addition  to  mese  a  large  number  of  exe- 
cutive functions  by  various  statutes  {consolidated  in  the 
Act  of  1915)  have  been  given  to  the  Crown.    The  Crown, 
through  the  Secretary  of  State,   may  disallow  any  act 
passed  By  the  Governor-General  in  Legislative  Council, 
even  after  the  Governor-General  has  assented  to  it,  or  any 
act  passed  by  the  provincial  legisla/tures  after  tife  head  of 
the  province   and   the   Governor-General  have   assented 
to  it.     The  Crown  can  also  veto  any  order  of  the  Gov- 
ernor-General altering  the  territorial  limits  of  the  juris- 
diction of  the  High  Courts.    The  approval  of  the  Crown 
is  necessary  for  the  creatiion  of  a  new  province  under  a 
governor,  which,  with'  such  approval,  may  be^  done  by 
notification.     His    approval    is    also    necessary   for  the 
demarcation   of  Jthe  autholrity   of   ^   governor,   for  the 
creation  of  local  legislatures  under  governors,  or  for  the 
transference  of  a  district  from  one  province  to  another. 
The   Crown   has   also   considerable  powers  in   granting 
pensions  and  gratuities.    The    Crown    also    determines 
the    ecclesiastical    jurisdictions    of    India.     By    letters 
patent  the  Crown  can  establish  a  High  Court  in  any 
territory  in  British  Intlia,  whether  it  be  within  the  juris- 
diction of  any  existing  High  Court  or  not.     The  Crown 
appoints  the  Governor-General  of  India,  the  Governors 
of   the  provinces,    and   the   members  of  the   Governor- 
General's  and^the  Governors'  Executive  Councils.     He 
appoints  also  the  Chief  Justices  and  Judges  of  the  High 
Courts,  who  hold  office  during  the  royal  pleasure.     He 
also  appoints  the  Advocate-General  of  Bengal,  Madras  and 
Bombay.       On  an  address  from  both  Houses  of  Parlia- 
ment he  can  remove  from  office  any  member  of  the  Coun- 
cil of  India.     He  also  appoints  the  bishops  and  arch- 
deacons of  Calcutta,      Madras,    and   Bombay.      By  an 

si 
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Order  in  Council  lie  maiy  also  make  provision  for  the 
appoint^ient  of  a  High  Commisisionier  for  India^  a  power 
which  was  exercised  in  1920.  He  also  may  appoint,  by 
Royal  warrant  countersigned  by  the  ^Chancellor  of  the 
Exchequer,  an  auditor  for  the  accounts  of  the  Secretary 
of  State  in  Council. 

The  Secretary  of  State  for  India  is  the  real  head  of 
the  executive  of  the  Indian  Govemmeait.  In  the  words 
TIM  of  the  Act  of   1916,   he  "  may   sui>erintend, 

of^statt^  direct  and  control  all  acts,  operations  and 
for  India,  concerns  which  relate  to  the  government  or 
revenues  of  India,  and  all  grants  of  salaries,  gratuities 
afnd  allowances  and  all  other  payments  and  chargers, 
^ut  of  or  on  the  revenues  of  India.'*  Th^ 
legal  designation  of  the  Secretary  of  State  is 
gimply  Secretary  of  State,  not  Secretary  of  State 
for  India.  The  office  of  Secretary  of  State  is  one, 
though  actually  there  are  five  occupants,  jeach  with  his 
own  duties  (Home  Affairs,  Foreign  Affairs,  War,  the 
Colonies,  and  Indiart.  In  theory  one  Seferetary  of  State 
may  perform  the  functions  of  another,  and,  in  actual 
practice  this  was  done  when  Mr.  Montagu,  the  present 
Secretary  of  State  for  India,  was  touring  in  India.  The 
Secretary  of  State  for  the  Colonies  performed  his  func- 
tions so  far  as  they  could  not  be  performed  by  the  Vice- 
President  of  the  Council  of  India  in  Council. 

The  Secretary  is  assisted  by  a  Parliamentary  Under- 
Secretary  (paid),  who  is  a  member  of  one  of  the  Houses 
and  changes  with  a  change  in  the  Government,  and  a 
Permanent  Under-Secretary,  a  member  of  the  permanent 
Civil  Service.  According  to  the  Act  of  1915  the  salary 
oi  the  Secretary  of  State  (£5,000  a  year),  and  the  salaries 
of  his  Under-Secretaries  were  paid  from  Indian  revenues. 
By  the  Act  of  1919,  the  salaries  of  the  Secretaiy  of  Starte 
must,  and  any  other  expensee  of  tEe  Secretary  »of  State's 
Department  may   be  paid  out  of  British  revenues.    This 
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places  the  Secreiary  of  State  for  India  on  the  eame  foot- 
ing as  the  Secretary  of  State  for  the  Colonies.  The  fact 
that  the  Secretary  of  State's  salary  must  be  included  in 
the  British  estimates  gives  Parliament  an  opportunity  of 
discussing  or  censuring  his  work,  as  well  as  of  altering  the 
estimates  if  it  thinks  fit.  The  total  amount  paid  by  the 
British  treasury  to  the  India  Office  is  now  £V66,bOi). 

Associated  with,  the  Secretary  of  State  is  the  Council 
of  India,  or,  as  it  is  usually  called,  the  Secretary  of 
I  ^*^*®'®  Oouncil.  This  Council  consists  of  a 
of  the  *  number  of  members,  not  less  than  eight  and  not 
of^'sSS  ^OTB  than  twelve,  as  the  Secretary  of  State  may 
decide.  The  Secretary  of  State  has  the  right 
of  filling  vacancies,  and  members  may  be  removed  by  the 
Crown  on  an  address  of  both  Houses  of  Parliament.  At 
least  one-half  of  the  members  must  have  served  or  resid- 
ed in  India  for  at  least  ten  years,  and  must  not  have 
left  India  more  thafn  five  years  before  their  appointment. 
The  term  of  office  of  each  member  is  five  years.  A  mem- 
ber may  be  re-appointed  for  a  second  term  of  five  years 
by  the  Secretary  of  State,  in  which  case  he  must 
stsrte  the  reasons  of  the  reapx)ointment  in  a  Minute 
which  must  be  laid  before  both  Houses  of  Par- 
liament. No  member  of  the  Council  may  be  a  mem- 
ber of  either  House  of  Parliament.  Members  are  paid  a 
salary  of  £1,200,  and  Indian  members  in  addition  receive 
£600  as  subsistence  allowance.  The  salaries  or  allowances 
may  be  paid  either  from  Indian  or  British  revenues. 

The  Act  of  1919  made  several  alterations  in  the  Act 
of  1915.  It  altered  the  niethod  of  payment  of  the  Sec- 
retary of  State,  the  number,  and  duration  of  the  tenure 
of  the  members  of  the  India  Council  of  India  which  used 
to  be  ten-  to  fourteen  and  seven,  respectively,  and  the 
statutory  number  of  meetings,  which  used  to  be  once  a 
week.  It  made  several  minor  changes,  such  ag  in  the 
quorum  of  five,  which  used  to  be  necessary,  and  the  pro- 
portion of  members  of  the  Council  who  must  have  resided 
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in  India,  which  used  to  be  nine.     The  whole  of  the  sja- 
tem  prescribed  in  the  Act  of   1915  for  the  conduct  of 
orders  and  cormnunications     between     the   Secretary  of 
State  and  Governor-General  was  cancelled. 

The  Secretary  of  State  is  president  of  the  Council 
of  India^.  He  is  empowered  to  appoint  a  Vice-Pre&ident, 
Organis-  ^^^  ^  remove  him.  In  the  absence  of  both 
ationoffthe  the  President  and 'Vice-President  the  members 
counoii.  preseat  may  chose  ai  president.  Meetings  iire 
held  when  the  Secretary  of  State  so  directs,  but  there 
must  be  art  least  one  meeting  per  month  (by  the  1915  Act 
it  was  one  meeting  per  week).  The  statutory  quorum  up 
to  1919  was  five,  but  the  Act  of  1911  leaves  the  fixing 
of  the  quorum  to  the  Secretary  of  State.  The  Secretary 
of  State,  or  the  person  presiding  at  the  Council,  has  both 
an  ordinary,  and,  if  necessary,  a  casting  vote.  Except 
in  cases  where  »  statutory  majority  of  votes  in  the  Coun- 
cil is  iiecessary,  the  decision  of  the  Secretary  of  State  is 
final  where  opinion  is  divided.  All  acts  done  by  the 
Council  in  the  absence  of  the  Secretary  of  State  require 
his  written  api)rovaJ.  In  the  case  of  differences  of 
opinion  the  Secretary  of  State  or  any  member  of  the  Coun- 
cil may  record  his  opinion  and  his  reasons  in  the  pro- 
ceedings of  the  Council. 

The  Secretary  of  Sta.te  is  empowered  to  constitute  such 
committees  as  he  may  deem  expedient  for  the  better 
transaction  of  public  business;  and  he  may  direct  what 
business  these  committees  may  transact  by  order  of  the 
Secretary  of  State  in  Council.  Usually  there  are  seven 
such  committees. 

The  composition  of  the  Council  varies  from  time  to 
Hme.  Normally  it  is  composed  of  retired  members  of  the 
Indian  Services  who  have  occupied  high  posts 
of  ^tha*  *"  in.  India,  leading  bankers,  business  men,  distin- 
counoii.  guished  soldiers  or  soldier  administrators,  and 
Indians.    The  number  of  Indians  is  usually  two  or  three» 
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and  they  are  now  so  chosen  as  to  be  representative  of 
the  whole  of  India^  not  of  British  India  alone. 

The  Secretary  of  State  wields  very  wide  powers. 
Some  of  these  he  exercises  by  himself :  others  he  exer- 
cises with  his  Council.  The  wide  nature  of  his 
powers  Off  powers  is  to  be  explained  partly  historically 
SJ5  Sf*"'**-  and  partly  politically.  HistoricaUy,  he  in- 
f *f *A  ti  ^^rited  all  the  powers  and  duties  which  before 
toy  hiniMff.  1858  were  vested  in  the  President  of  the  Board 
of  Control,  the  Board  itself,  the  Company,  the 
Directors  and  the  Secret  Committee.  Politically,  the 
Secretary  of  State  is  a  member  of  the  Cabinet.  With 
the  other  members  of  the  Cabinet  he  is  responsible  to  the 
House  of  Commons,  and  must  resign  if  the  Cabinet 
resigns. 

By  the  Act  of  1915  the  Secretary  of  State  may  act 
without  the  Council  in  cases  which  he  considers  to  be 
urgent.  In  the  case  of  making  war  or  peace,  or  in 
making  negotiations  with,  or  in  matters  of  policy  con- 
cerning Native  States,  he  may  act  without  the  knowledge 
of  the  Council  and  communicate  his  orders  direct  to  any 
officer  in  India.  The  correspondence  coming  from  Native 
Sta/tes  may  also  be  kept  from  the  Council.  In  urgent 
cases,  the  Secretary  of  State  may  act  independently  of 
the  Council,  but  he  must  record  his  reasons  and  notify 
the  members  of  Council.  Except  in  these  urgent  and 
secret  casee  and  matters  of  war  or  peace,  the  Secretary  of 
State  must  act  with  his  Council,  but  he  is  oblisred  to 
act  according  to  the  majority  vote  of  the  Council  only 
in  those  cases  which  are  defined  by  statute.  In  other 
matters  he  may  override  the  decision  of  the  Council.  By 
the  Act  of  1915  every  order  or  communication  which  he 
proposes  to  send  to  India,  unless  it  has  already  been  sub- 
mitted to  the  Council  of  India,  must  be  deposited  in  the 
Council  room  for  the  perusal  of  all  members  of  the  Coun- 
cil during  seven  days  before  either  the  sending  of  the 
making  of  the  order.     Any  member  of  the  Council  may 
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record  his  opinion  on  such*  an  order,  and  the  Secretary 
of  State,  if  he  differs  from  the  majority  of  the  Council, 
must  record  his  reasons  for  acting  in  opposition  to  tltem. 
By  the  Act  of  1919  the  whole  of  these  statutory  obliga- 
tions are  made  non-statutory.  The  powers  are  regulated 
by  rules  in  such  a  way  that  the  Secretary  of  State's 
powers  may  be  exercised  in  harmony  with  the  new  type 
of  responsible  government.  In  relation  to  transferred 
subjects  (subjects  under  Indian  ministers  in  the  various 
Indian  legislatures),  the  superintendence,  direction  and 
control  of  the  Secretary  of  State  have  been  largely  with- 
drawn. They  are  now  summed  up  in  his  power  to  advise 
the  Crown  in  the  use  of  the  Royal  veto.  In  relation  to 
reserved  subjects  {e,g,.y  those  under  the  control  of  the 
executive  in  India),  his  powers,  though  now  regulated  not 
by  statute  but  by  rules  made  under  the  Act  of  1919. 
are  also  restricted.  The  Secretary  of  State  must  always 
be  in  such  a  position  as  to  give  full  information  to 
Parliament  about  Indian  affairs,  but  the  spirit  of  the  new 
government  requires  less  direct  sanction  on,  his  part. 
Powers  of  sanction  hitherto  vested  in  him  are  transferred 
to  the  Government  of  India,  which  provides  him  with 
full  information.  Bules  made  under  the  Act  in  relation 
to  both  reserved  and  transferred  subjects  are  subject  to 
be  laid  before,  and  approved  by    Parliament. 

By  the  Act  of    1915   the  powers   oi  the   Secretary    of 
Stat©  exercised  with  the  Council  of  India  are  very  exten- 

(b)  powers  ^^^®*  -"-^  depends  partly  on  the  personality  of 
of  the  individual  Secretaries  of  State  whether  they 
oi^state^inare  able  or  unable  to  make  their  own  views 
counoii.  prevail  against  the  views  of  the  majority  of  the 
Council,  and  partly  on  the  extent  to  which  he  cares  to 
use  his  position  ae  a  member  of  the  Cabinet.  TTlti- 
mately  his  position  as  a  Cabinet  minister  is  decisive,  for 
the  Cabinet  is  not  only  the  chief  executive  power,  but 
the  deciding  factor  in  legislation. 
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.  The  powers   exercised  by   the   Secretary  of   State  in 
Council  may  be  enumerated  thus  t     (1)  Powem  which  he 
exercises    in   virtue    of    his   position  as    constitutionarl 
adviser  to  the  lOrown.     These     powers  are  co-extensive 
with  the  powers  already  enumerated  as  belonging  to  the 
Crown.      He  advises  the  Crown  in  regard  to  the  use  of  the 
royal  veto  on  laws  passed  by  the  Indian  legislatures ;  he  re- 
commends the  issue  of  proclamations  for  the  alteration 
of  provincial  boundaries  or  the  creation  of  new  provin- 
cial legislative  councils;  he  sanctions  legislation  regard- 
ing the  areas  of  jurisdiction  amd  powers  of  High  Courts; 
and  he  recommends  appointments.       (2)      He    has  the 
powers,  already  noted,  of  issuing  direct  orders  in  certain 
cases  to  oflEicials  in  India  without  the  Council's   know- 
ledge or  consent,  or  of  overriding  the  Council  subject  to 
certain  statutory  powers  which  must  be  exercised  accord- 
ing to  the  vote  of  the  Council.       The  chief     of     these 
powers  is  in  financial  control.     According  to  the  Act  of 
1915,  '*  The  expenditure  of  the  revenues  of  India,  both 
in  British  India  and  elsewhere,  shall  be  subject  to  the 
control  of  the  Secretary  of  State  in  Council ;  and  appro- 
priation of  any  part  of  these  revenues,  or  of  any  other 
property  coming  into  the  possession  of  the  Secretary  of 
State  in  Council  by  virtue  of  the  Government  of  India 
Act,  1858,  or  this  Act,  shall  be  made  without  the  concur- 
rence of  a  majority  of  votes  at  a  meeting  of  the  Council 
of  India.     (3)  Similarly  the  making  of  contracts  under 
the  Act,  and  the  selling  or  mortgaging  of  real  or  personal 
estate  vested  in  His  Majesty  for  the  purposes  of     the 
Government  of  India,  are  subject  to  a  Council  majority. 
The  Secretary  of  State  in  Council  is  thus  a  legal  entity, 
with  powers  as  a  body  corporate  of  sueing  or  of  being 
sued.     His  powers  in  respect  to  provisional  appointments, 
and  appointments  of  persons  born  of  parents  permanent- 
ly domiciled  in  India    to  the  Indian  Civil  Service  are 
also  subject  to  a  Council  majority.     (4)  The  many  powers 
which  are  usually  exercised  in  Council,  but  in  which  the 
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Secretary  of  State  may  ovenide  the  majority  of  the 
Council,  at  the  same  time  statingi  his  reasons  in  irriting, 
as  in  promotions  and  dismissals  from  the  India  office, 
and  regula^ons  for  admission  to  the  various  Imperial 
Services  in  India. 

The  Act)  of  1919  amends  the  Act  of  1915  by  maJdng- 
most  of  these  powers  subject  to  the  proyisions  of  tha 
Act  of  1919  and  rules  made  under  it.  Many  of  the 
powers  possessed  by  the  Secretary  of  State  will  gradually 
be  relaxed  in  favour  of  the  various  ^vemmente  in  India. 
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CHAPTER  XXIII. 

THE  GOVERNMENT  OF  INBlA—iCorUinueO). 
3.    The  Centaal  QovEBincENT. 

The  head  of  GoYemment  of  India  is  the  Viceroy  and 
Govemor-General,  who  is  appointed  by  the  Crown  on  the 
recommendation  of  the  Secretary  of  State. 
anif  Govern^ According^  to  the  Act  of  1916  **  The  superinten- 
^MmTiau*'  dence,  direction  and  control  of  the  civil  and 
military  government  of  India  is  vested  in  the 
Governor-General  in  Council  who  is  required  to  pay  due 
obedience  to  all  such  orders  as  he  may  receive  from  the 
Secretary  of  State."  The  powers  of  the  Governor-General 
are  thus  doubly  limited  by  the  Secretary  of  State  and 
by  his  own  Council.  The  Governor-General  is  the  per- 
sonal representative  (Viceroy)  of  the  King,  and  as  such 
is  entitled  to  the  honours  and  privileges  befitting  his  posi- 
tion. He  enjoys  immunity  from  the  jurisdiction  of  any 
High  Court  in  relation  to  his  official  actions;  he  cannot 
be  arrested  or  imprisoned  in  connexion  with  any  suit  in 
a  High  Court  in  the  exercise  of  its  original  jurisdiction, 
nor,  save  in  case  of  treason  or  felony,  is  he  subject  to 
the  original  criminal  jurisdiction  of  any  Hig*h  Court. 

As  representative  of  the  King  he  is  the  repository  of 
the  royal  prerogatives  and  powers,  but  the  delegation  of 
these  lowers  to  him  does  not  supersede  their  original 
exercise  by  the  Crown.  In  particular  he  possesses  the 
power  of  pardon,  which  is  conferred  on  him  in  his  warrant 
of  appointment.  He  also  enjoys  the  various  dignities 
which  his  office  confers  in  salutes,  precedence,  etc.  He 
also  enjoys  the  powers  which  arise  from  the  prestige  of 
his  X)06fBon — powers  of  advising,  persuading,  recommend- 
ing, requesting  and  directing. 
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Most  of  his  powers  are  exercised  subject  to  the  oontrol 
of  the  Secretary  of  State  and  his  own  Executive  Council, 
powers  of  ^^^^  them  he  is  responsible  for  the  whole 
the  Qovern-administration  of  India,  of  making  treaties  or 
or.Qenerai.  agreements  with  other  states  in  Asia,  of  ceding 
territory  from  or  incorporating  territory  in  India,  and  of 
exercising-  jurisdiction  in  foreign  states.  In  cases  of 
emergency  he  may  legislate  by  himself,  without  his 
Council.  Such  laws  can  be  in  force  for  six  months  only 
and  may  be  annulled  by  Parliament.  He  has  also  certain 
statutory  powers  of  overruling  his  Council. 

By  the  Act  of  1919  he  has  wide  powers  of  assenting 
to,  of  vetoing,  of  reserving  for  the  signification  of  His 
Majesty's  pleasure,  and  of  returning  for  further  considera- 
tions bills  passed  by  the  Indian  Legislature.  He  also 
may  exercise  similar  powers  in  relation  to  bills  passed 
by  provincial  legislatures.  He  may  stop  proceedings 
in  the  Indian  Legislature  on  any  subject  on  which  he 
considers  further  action  to  be  dangerous  to  the  peace;  of 
India.  He  may  convene  a  joint-meeting  of  the  Council 
of  State  and  Legislative  Assembly.  He  may  dissolve 
botb  Houses  or  extend  the  sessions.  He  also  convenes 
them  subject  to  statutory  limits.  He  may  address  either 
House.  In  the  case  of  the  Houses  failing  to  pass  legisla- 
tion which  in  his  opinion  is  necessary  to  the  good  govern- 
ment of  India,  subject  to  the  subsequent  consent  of  His 
Majesty  in  Council,  he  may  act  as  if  the  bill  had  been 
passed.  In  financial  legislation  no  proposal  for  the 
appropriation  of  any  revenues  or  monies  for  any  purpose 
may  be  made  save  on  his  recommendation  and,  with  the 
consent  of  his  Council,  in  cases  where  demands  necessary 
io  the  proper  discharge  of  his  responsibilities  are  refused, 
he  may  act  as  if  the  assent  of  the  Legislative  Assembly 
had  been  given.  He  is  also  the  final  judge  as  to  whether 
proposed  appropriations  fall  within  the  heads  of  expendi- 
ture which  may  or  may  not  proceed  to  the  vote  of  the 
Legislative    Assembly.      A  large   number   of  measures. 
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enumerated  below,   may  not  be  introduced  into   either 
cbamber  without  his  previous  sanction. 

He  has  wide  powei-s  of  appointment.  With  his 
Council  he  apjmints  temporary  judges  of  the  High 
Courts.  On  his  own  responsibility  he  appoints  a  Vice- 
President  of  his  own  Executive  Council.  He  appointed 
the  President  of  the  Council  of  State,  and  the  first  Presi- 
dent of  the  Legislative  Assembly  and  will  approve  of 
subsequent  appointments  made  by  the  Legislative  Assem- 
bly. His  approval  is  necessary  for  the  appointment  of 
the  Deputy-President  of  the  Legislative  Assembly.  At 
his  discretion  he  may  appoint  Council  Secretaries  from 
among  the  members  of  the  Legislative  Assembly.  He 
also  possesses  wide  powers  of  recommending  appoint- 
ment€  to  the  Secretary  of  State  or  to  the  Crown  through 
the  Secretary  of  Sliate. 

The  Viceroy's  Council  consists  of  ordinary  members 
and  extraordinary  members,  if  any  extraordinaxy  mem- 
The  Vice-  bers  be  appointed.  The  ordinary  members  are 
Siil  ^***"  appointed  by  the  Crown.  By  the  Act  of  1915 
council.  the  number  of  members  was  limited  to  five,  or 
if  the  Crown  so  decided,  six,  but  the  Act  of  1919  removed 
these  limits  and  there  are  now  eight  ordinary  members. 
Of  the  ordinary  membeors  of  Council  three  must  be  per- 
sons who  have  been  at  least  ten  years  in  government 
service  in  India;  one  must  be  ai  barrister  of  England,  or 
Ireland,  a  member  of  the  Faculty  of  Advocates  of  Scot- 
land, or  a  pleader  of  the  High!  Court  of  not  less  than  ten 
years'  standing.  No  ordinary  member  of  Council  can  hold 
a  military  commamd  or  be  actually, emjdoyed  in  military 
duties.  The  Secretary  of  State  in  Council,  if  he  thinks 
fit,  may  appoint  the  Commander-in-Chief  to  be  an 
extraordinary  member  of  the  Council.  The  provision 
that  the  Governor  of  the  province  in  which  the  Council 
assembles  should  be  an  extraordinary  member  of  the  Exe- 
cutive Council,  was  cancelled  by  the  Act  of  1919. 
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In  practice  the  ordinary   members     of  the  Viceroy's 
Council  are  in  charge  of  the  chief  executive  departments 

Composition^^  government — ^Home  Affairs,  Eevenue  and 
of  the  AgricultTire,  Commerce,  Industry  and  Muni- 
tions, Finance,  Law,  and  Education.  Three 
of  the  members  a.t  present  are  Indians.  By  the  Act  of 
1919  the  Governor-General  is  empowered  at  his  own  dis- 
cretion to  api)oint  Council  Secretaries  to  discharge  such 
duties  in  assisting  the  members  of  his  Council  as  he  may 
assign  to  them.  These  Council  Secretaries  cannot  hold 
office  for  more  than  six  months  unless  they  are  members 
of  the  Legislative  Assembly.  They  hold  office  dnriiig 
the  Governor-General's  pleasure  and  aje  paid  a  salary 
voted  by  the  Indian  legislature. 

The  6ovemor-General  is  President  of  the  Council,  and 
he  must  appoint  one  of  the  members  ajs  Vice-President. 
Orsanit-  ^^^  Council  meets  at  such  places  in  India  as 
ation  of  the  the  Governor-General  in  Council  directs.  At 
counefi.  j^y  meeting  of  the  Council  the  Governor- 
General  or  presiding  member  and  one  ordiinary  member  of 
'fhe  Council  may  exercise  all  the  functions  of  the 
'Governor-General  in  Council.  All  orders  are  made, 
and  proceedings  carried  out  in  the  name  of  the  Govemor- 
'^j^eneral  in  Council,  and  are  usually  signed  by  a  Secret- 
ary to  the  Government  of  India.  The  Governor-General 
is  empowered  to  make  rules  for  the  expeditious  transact- 
ion of  business  in  Council.  These  rules  are  treated 
as  orders  of  the  Governor-General  in  Council.  Except 
in  the  case  of  measures  affecting  the  safety  or  peace  of 
India,  when  he  may  override  the  decision  of  the  major- 
ity of  his  Cou!ncil,  the  Governor-General  is  bound  by  the 
"majority  vote  of  his  Council.  The  Governor-General, 
or  person  presiding,  ha.s  a  casting  as  well  as  an  ordinary 
^ote.  WKen  the  Governor-General  overrides  his  Coun- 
cil, any  two  members  of  the  dissentient  majority  may 
require  that  the  fact  that  he  has  not  accepted  the  major- 
ity's decision  be  reported  to  the  Secretary  of  State,  with 
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mch  minutes  as  the  members  of  the  Council  may  iLave- 
recorded  on  the  subjects  In  cases  where  the  Governor- 
jl^enerali  is  absent  from  his  Council  through  illness  or  an^ 
)ther  cause,  and  signifies  hifii  intended  absence  to  the 
[Council,  the  Vice-President,  or  other  presiding  member 
Df  the  Council  acts  in  Ms  stead,  with  his  powers, 
[f  the  GoYemor-G-eneral  is  resident  in  the  place 
erhere  the  Council  meeting  is  held  and  is  not^, 
prevented  from  signing  because  of  illness,  his  signature 
is  necessairy  to  all  acts  of  Council  thus  made,  but  if  he^ 
refuses  to  sign  it,  the  act  of  Council  is  valid  as  if  it 
dad  been  passed  by  the  Govemor-General-in-Council. 
When  the  Governor-General  is  on  tour  without  his 
Council  the  Govemor-General-in-Council  may  confer  the 
full  powers  of  the  Govemor-General-in-Council  on  him 
a.lone.  When  on  tour,  if  he  thinks  fit,  he  may  issue  any 
order  to  a  provincial  government,  or  to  officials  of  a  local 
government  without  previously  communicating  it  to  the 
provincial  government  itself.  Such  an  order  is  equi- 
valent to  an  order  of  the  Govemor-General-in-Oouncil, 
but  it  must,  with  reasons,  be  communicated  to  the- 
Secretaiy  of  Sta.te,  who  may  suspend  such  i)owers. 

The  Act  of  1919  makes  a  complete  change  in  the  organis- 
ation of  the  Indian  legislature.    By  the  Act  of  1915  the- 
Indian,     or     Governor-Generars      Legislative^ 
Legis/atu'n?  Council  consisted  of  the  members  of  his  Exec- 
'  utive  Council,  with  the  head  of  the  jyrovince- 
n  which  the  Council  assembled  (i.e.,  the  Chief  Commis- 
lioner  of    Delhi  and  the    Lieutenant-Governor    of    the 
i^unjab,  for  Delhi  and  Simla,  respectively),   with  sixty 
jddifional  members,   thirty-three  of  whom    were  nomi- 
lated  and  twenty-seven  elected.       Twenty-eight  of  the^ 
lominated  members  statutorily     might  be  officials  and 
hree    were    non-officials    nominated    to    represent    the 
ndian  commercial     community,   the     Mahommedans   of 
he  Punjab,  and  the  landholders  of  the  Punjab.       The 
lected  portion  of  the  Council  was  chosen  by  the  non- 
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officials  in  .prpyincial  legislative  councils,  landholders, 
Mohamniedan  communities  land  the  Bombay  and  Calcutta 
Ohambers  of  Commerce.  Aliens,  officials,  females,  per- 
sons under  twenty-five  years  of  age,  lunatics,  bankrupts, 
persons  dismissed  from  government  services,  x>ersons 
debarred  from  practice  as  legal  practitioners,  criminals^ 
or  persons  who  in  the  opinion  of  the  Ghovernor-General  in 
Council  were  undesirable,  were  ineligible  for  election. 
In  some  of  these  cases  the  Governor-General  had  power 
to  remove  the  disqualification.  The  ordinary  term  of 
office  was  three  years.  On  taking  his  seat,  every  member 
had  to  take  the  oath  of  allegiance  to  the  Crown.  As  a 
rule,  in  all  elections  persons  elected  by  a  constituency  had 
to  belong  to  that  constituency  as  a  voter. 

By  the  Act  of  1919  the  Indian  legislature  consists  of 
the  Governor-General  and  two  Chambers,  the  Council 
of  State  and  the  Legislative  Assembly.  Normally  a  bill 
must  be  passed  by  both  Chambers  before  it  proceeds  to  re- 
ceive the  final  signature  of  the  Governor-General,  which 
makes  ft  a  law. 

The  Council  of  State  consists  of  not  more  than  sixtv 
members,  nomina.ted,  official,  or  elected.  Not  more  than 
-The  Coufloii  twenty  of  Ihe  members  may  be  officials.  Thirty- 
of  state.  three  members  are  elected.  The  Governor- 
General  may  appoint  a  President  of  the  Council  of  State 
from  among  the  members  of  the  Council,  or  a  person  to 
preside  in  such  circumstances  as  he  may  direct.  The 
Governor-General  has  also  the  right  of  addressing  the 
Council,  and  for  that  purpose  may  require  the  presence 
of  the  members. 

The  Legislative  Assembly  consists  of  one  hundred  and 
forty-four     members,     of     whom     one     hundred!     and 
three     are    elected     and     forty-one     nominat- 
^^  ed.     Twenty-six    of    the    forty-one    must     be 

Legislative    officials.       The  statutory  number  of  member? 
Assembly,     j^  ^^^  hundred  and  forty,  but  power  is  given 

in  the  Act  of  1919  to  vary  the  number  of  mem- 
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bers,  provided  that  the  proportions  of  elected  and  non- 
ofiScial  members  remain  at  five-sevenths  of  the  total  for 
the  former,  and  one-third  of  the  remainder  (non-elected) 
for  the  latter.  The  Governor-General  has  the  right  of 
addressing  the  Legislative  Assembly. 

The  President  of  the  first  Legislative  Assembly  was 
nominated  by  the  Governor-General,  but  after  four  years 

the  President  will  be  elected  by  the  Assembly 
ation'ofthe  itself  from  its  own  members,  the  election  to 
AssemV/yf   ^  approved  by  the  Governor-General.     There 

is  also  »  Deputy-President  of  the  Assembly, 
who  presides  in  the  absence  of  the  President.  He  is  elect- 
ed by  the  Assembly,  subject  to  tbe  approval  of  the  Gov- 
ernor-General. The  President  and  Vice-President  both 
cease  to  hold  office  if  they  cease  to  be  members  of  the 
Assembly.  The  first  (nominated)  President,  and  subse- 
qiDent  (elected)  Presidents  may  resign  their  office 
by  signifying  their  intention  to  resign  in  writing  to  the 
Governor-General.  The  first  President  may  be  removed 
from  office  by  the  Governor-General.  Subsequent  Presi- 
dents may  be  removed  by  a  vote  of  the  Assembly  with 
the  concurrence  of  the  Governor-General.  The  appointed 
President  is  paid  a  salary  fixed  by  the  Governor-General : 
tbe  salaries  of  the  Deputy-President  and  subsequent 
elected  Presidents  are  decided  by  vote  of  the  Indian 
Legislature.  The  Governor-General  may  fix  such  times 
and  places  for  holding  the  sessions  of  the  Houses  as  he 
tbinks  fit.  He  can  also  prorogue  the  sessions.  The 
President  may  adjourn  any  meeting.  All  questions  are 
decided  by  majority  vote.  The  President  has  a  casting, 
but  not  an  ordinary  vote,  Tbe  powers  of  tl/e  chambers 
may  be  exercised  notwithstanding  any  vacancy  in  the 
cbambers. 
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The  Council  of   State  continues  for  five  y^ars^      th.» 
Legislative  Assembly  for  three  years.       The  Governor- 
General  may  dissolve  either  House  sooner,    or 

aniTVeMions  ^^  ^^  extend  the  duration  of  the  Houses  if 
of  the  he  thinks  fit.  After  the  dissolution  of  eithar 
state^and     chamber,  the  Governor-General  must  fix  a  date 

^tminb^y!    ^^^  *^®     ^®^*  session   of     that  Chamber   not 
more    than    six,    months,  or  with  the  sanction 
of  the  Secretary  of  State,  not  more  than  nine  months 
after  the  date  of  dissolution. 

No  official  can  be  elected  a  member  of  either  House, 
and  if  a  non-official  member  enters  government  service 

ipso  facto  he  ceases  to  be  a  membei*  of  the  leg'is- 
Membertfiip  lature.  In  the  case  of  an  elected  member  of 
Chambers.     <^e  hooise  becoming  a  member    of    the     other 

house,  his  seat  becomes  vacant;  and  if  a  mem- 
ber is  elected  for  both  Houses,  he  must  choose  either  the 
one  or  the  other.  Every  member  of  the  Govemor- 
General^s  Executive  Council  must  be  nominated  as  a 
member  of  one  of  the  Houses,  amd  can  attend,  and 
address  the  other  house.  He  cannot  be  a  tnember  of 
both  Houses. 

The  general  qualifications  for  election  to  the  Council 
of  State,  the  Legislative  Assembly,  and  the  provincial 
Quaiiflo-  legislatures  are  the  same.  A  person  shall  not 
ations  for  be  eligible  for  election  if  such  a  person  is  Ca) 
Membership  ^^^  ^  British  subject;  (b)  a  female;  (c)  a  dis- 

Provtnciai"*' °^^'^®®^  ^^  suspended  legal  practitioner;  (d)  of 
Legie-  unsound  mind;  (e)  under  twenty-five  years   of 

lafures.  ^  ^^^  .  ^^ ^  ^  undischarged  insolvent ;  (g)  a  dis- 
charged insolvent  who  has  not  obtained  a  certificate  from 
the  court  stating  ihat  his  insolvency  was  caused  by  mis- 
fortune and  not  by  misconduct.  No  person  can  be  a 
member  of  two  legislative  bodies  at  the  same  time.  The 
Governor-General  may  remove  the  disqualification  (cV 
Persons    convicted     of     certain     criminal   offences    and 
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seutenced  to  long  periods  of  transportation  or  imprison- 
ment, or  persons  guilty  of  corrupt  practices  are  disquali- 
fied for  specified  periods  of  years,  ranging  from  three  to 
five.  Special  qualifications  in  regard  to  domicile,  or  tlie 
electoral  roll  in  which  a  candidaite's  name  is  entered,  are 
laid  down  for  constituencies  which  exist  for  communal 
representation,-^  or  representation  of  special  interests. 

'J' he  qualifications  for  the  franchise  vary  from  province 
to  province,  and  from  constituency  to  constituency. 
Quaiiflc-  Generally  speaking  the  conditions  of  registr- 
ations Of  ation  on  the  electoral  roll  for  both  the  Indian 
^^^  and  the  provincial  registers  are  that  every  per- 
son who  is  (a)  not  a  British  subject,  (b)  a  female, 
(c)  of  unsound  mind,  (d)  under  twenty-one  years  of  age, 
and  (e)  has  not  been  convicted  of  certain  offences,  in  which 
case  a  time  limit  for  re^registrat;ion  is  laid  down,  may  be 
registered  as  a  voter,  if  he  fulfils  the  other  qualifications. 
These  qualifications  are  based  on  (a)  community,  (b) 
residence,  (c)  occupation  of  a  house,  (d)  assessment  to 
property  tax,  profession  tax  or  tax  on  companies,  (e) 
assessment  to  income  tax,  (f)  receipt  of  a  military  pen- 
sion^ and  (g)  holding  of  land.  For  special  constituencies 
the  qualifications  depend  on  the  type  of  constituency — 
e.g,,  Anglo-Indian,  European,  University,  Mahommedan 
Depressed  class;  or  any  other  communal  constituency.  In 
each  of  these  special  constituencies  there  are  special 
rules.  For  the  Indian  Legislative  bodies  membership 
of  a  local  body  is  a:  qualification  for  the  fi'ancWse. 

The  membership  of  both  the  Council  of  State  and  the 
Legislative  Assembly  is  divided  between  the  provinces, 

and  between  communities  and  interests  in 
Zratev^^'  Provinces.  Thus,  for  the  Council  of  State, 
L**  •  '|"t'*"  ^^^    seats    are    assigned    to    Bengal,    three    of 

wliicli  are  general  or  non-Mahommedan  seats ; 
two  are  Mahommedan  and  one  is  for  European  commerce. 
The  vseats  assigned  to  other  provinces  are  arranged  in  a 
similar  way.     The  qualifications  of  the  electors  of  each 

Tl 
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province  are  prescribed  iu  detail.  For  the  Legislative 
Assembly,  seventeen  seats  are  assigned  to  Bengal,  on  a 
communal  basis.  Other  provinces  are  represented  on  a 
similar  plan,  and,  as  in  the  Council  of  State,  the  qualific- 
ations of  electors  in  each  province  are  separately  prejj- 
cribed  in  detail.  For  Berar  there  are  special .  arrange- 
ments. 

The  Act  of  1919  makes  provision  for  the  making  of 
regulations  for  the  conduct  of  business  in  the  Indian 
Bmifitss  Legislature.  Such  rules  provide  for  the  general 
and  Pro-  course  of  business,  ior  the  preservation  of  order^ 
the  Chamb-  for  the  number  of  the  quorum  and  ihe  asking 
•"•  of  questions.     Provision  is  also  made  for  the 

drawing  up  of  standing  orders  to  regulate  procedure. 

The  Act  provides  that  if  a;  bill  which  has  been  passed 

by  one  chamber  is  not  passed  by  the  other  chamber  with- 

.\  „    -.  iii  six  months   of  its  passing,    either    without 
Joint   Meet-  j  i  •ii  i  i         j. 

ings  of  the  unendments  or  with  such  amendments  as  may 

Chambers.  ^^^  agreed  to  by  the  two  chambers,  the  Gov- 
ernor-General may  refer  the  bill  to  a  joint  sitting  of  both 
Houses.  Before  such  a  meeting  takes  place,  members  of 
both  Houses  appointed  for  the  purpose  must,  under  the 
standing  orders,  meet  to  discuss  the  differences  of  opinion 
that  have  arisen  between  the  two  chaml>ers. 

When  a  bill  has  been  passed  by  the  chambers,  the 
(jovernor-General  may  assent  to  it>  or  withhold  his 
assent  from  it,  or  resei've  it  for  the  sisrnifica- 
tlfe^ciTern/ tion  of  His  Majesty's  pleasure.  No  bill  can 
or.Qenerai  become  an  act  till  the  Governor-General  has 
assented  to  it,  or  in  case  of  a  bill  reserved  for 
the  signification  of  the  Royal  pleasure,  till  His  Majesty 
has  signified  his  assent  to  it  through*  the  Secretary  of 
Stat^:  in  Council.  The  Governor-General,  after  a  bill 
has  been  passed  by  both  chambers,  mav  return  the  bill 
for  reconsideration  by  either  chamber.  Subject  to  the 
rules  and  standing  orders,  there  is  freedom  of  speech  in 
both  chambers.     No  member  is  liable  to  any  proceedings 
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in  any  court  because  of  his  speeches  or  votes  in  the 
chamber,  or  because  of  anything  contained  in  the  official 
reports  of  the  proceedings  of  the  chaanbers. 

The  procedure  to  be  adopted  in  regard  to  the  Indian 
Budget  is  given  in  the  Act  of  1919.     A  statement  of  the 

estimated  annual  expenditure  and  revenue  of 
Burtge'tl*''*"tlie   Government  of  India  is   laid  every  year 

before  both  chambers.  No  aippropriationj  of  any 
revenue  or  monies  for  any  purpose  can  be  made  save  on 
the  recommendation  of  the  Governor-General.  The 
appropriations  relating  to  certain  heads  of  expenditure 
are  not  submitted  to  the  vote  of  the  chambers,  nor  can 
they  be  discussed  by  either  chamber  unless  the  Governor- 
General  directs  otherwise.     These  heads  are :  — 

(1)  interest  and  sinking  fund  charges  on  loans; 

(2)  expenditure  on  which  the  amount  is  prescribed 
by  or  under  any  law; 

(3)  salaries  and  pensions  of  persons  appointed  by  or 
with  the  approval  of  His  Majesty  or  by  the  Secre- 
tary of  State  in  Council ; 

(4)  salaries  of  Chief  Commissioners  and  Judicial  Com- 
missioners ; 

(5)  exjmnditure   classified   by  the  order  of   the  Gov- 
emor-GeneraL-in-Councilas  (a)  ecclesiastical,  (b) 

political,  and  (c)  defence. 

In  case  of  any  question  arising  as  to  whether  any 
proposed  appropriation  does  or  not  come  under  these 
heads  the  decision  of  the  Governor-General  is  final. 

In  regard  to  otlier  heads  of  expenditure,  the  proposals 
of  the  Governor-General  in  Council  are  submitted  to  the 
vote  of  the  Legislative  Assembly  in  the  form  of  demands 
for  grants.  The  Legislative  Assembly  may  assent,  or 
refuse  to  assent  to  any  demand,  or  may  reduce  the  amount 
referred  to  in  any  demand  by  a  reduction  of  the  whole 
grant.  The  demands,  as  voted  by  the  Legislative 
Assembly,  are  submitted  to  the  Governor-General  in 
Council.     If  he  thinks  that  any  demand  which  has  been 
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refused  or  altered  by  He  Assembly  is  essential  to  the 
proper  discharge  of  his  duties,  he  may  act  as  if  the 
demand  had  been  granted,^  or  assented  to  by  the  Legisla^ 
tive  Assembly.  In  cases  of  emergency  the  Governor- 
General  may  authorise  such  expenditure  as  he  may  con- 
sider necessary  for  the  safety  and  tranquillity  of  British 
India. 

By  the  Acts  of  1915  and  1919  the  Indian  Legislature:  is 

Powers  of    ®^Po^«red  to  make  laws — 
the  indimn  1.     For    all    persons,    and    all    things,    within 
'■•»**'»*"'^- British  India; 
2.     For  all  subjects  of  His  Majesty  and  servamts   of 

the  Crown  within  other  parts  of  India; 
t{.  For  all  native  Indian  subjects  of  His  Majesty, 
without  and  beyond  as  well  as  within  British 
India ; 
1.  For  the  government  of  officers,  soldiers  and  fol- 
lowers in  His  Majesty's  Indian  forces,  wherever 
they  are  serving,  insofar  as  they  are  not  subject 
to  the  Army  Act; 

5.  For  all  persons  employed  or  serving  in  or  belong- 
ing to  the  Royal  Indian  Marine  Service. 

6.  For  repealing  or  amending  any  laws  which  for  the 
time  being  are  in    force  in    any   part  of   British 
India  or  apply  to  persons  for  whom  the  Governor- 
General  in  Legislative  Council  has  power  to  make 
laws. 

Unless  expressly  ajuthorised  by  Act  of  Parliament  the 
Indian  Legislature  cannot  make  or  repeal  a  law  afFert- 
ing:  — 
1.     Any    Act   of    Parliament    passed    after    the   year 
1860     extending     to      British     India,     including 
the  Army  Act  and  any  amending  Acts  to  it. 
§.     Any  Act  of  Parliament  enabling  the  Secretary  of 
Stat^  in    Council  to  raise    money  in   the    I'^ited 
Kingdom  for  the  Government  of  India. 
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The  Indian  Legislature  cannot  make  any  law  affecting 
the  authority  of  Parliament ^  or  any  of  the  unwritten 
laws,  or  constitution  of  tlie  United  Kingdom  on  which 
may  depend  the  allegiance  of  any  person  to  tlie  Crown, 
or  which  may  affect  the  sovereignty  or  dominion  of  the 
Crown  over  any  part  of  British  India.  Without  the  pre- 
vious sanction  of  the  Secretary  of  State  in  Council  the 
Governor-General  in  Legislative  Council  cannot  empower 
any  court  other  than  a  high  court,  to  sentence  any  Euro- 
pean British  subject,  or  bis  children  to  death,  or  abolish 
any  high  court.  Larws  passed  for  the  Royal  Indian 
Marine  Service  apply  only  if  the  vessel  in  which  o'ffence 
is  committed  is  in  Indian  waters  at  the  time  of  the  com- 
mission of  the  offence. 

The  previous  sanction  of  the  Governor-General  is  neces- 
sary for  the  introduction  of  any  measure — 

(a)  arffecting  the  public  debt  or  public  revenues  of 
India,  or  imposing  any  charge  on  the  revenue®  of  India; 

(b)  affecting  the  religion  or  religious  rites  and  usages 
of  any  class  of  British  subjects  in  India; 

(c)  affecting  the  discipline  or  maintenance  of  any 
part  of  His  Majesty's  naval  or  military  forces; 

(d)  affecting  the  relations  of  the  Govenment  with 
foreign  princes  and  states; 

(e)  regulating  any  provincial  subject  (i.e.,  a  subject 
under  the  control  of  the  provincial  legislatures,  accord- 
ing to  the  classification  adopted  under  the  Act  of  1919) 
or  any  paii:  of  a  provincial  subject  which  has  not  been 
declared  to  be  subject  to  legislation  by  the  Indian  Legis- 
lature ; 

(f)  repealing  or  amending  any  Act  of  a  provincial 
legislafure; 

(g)  repealing  or  amending  any  Act  or  ordinance 
made  bv  the  Governor-General. 
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In  the  event  of  either  chamber  refusing  to  introduce, 
or  to  pass  any  bill  in  a  iopn.  recommended  by  tjie  Gov- 
ernor-General, the  Governor-General  may 
Failure  to  certify  that  the  passage  of  the  bill  is  neces- 
Ugisiation.  sdry  for  the  safety,  peace  or  interests  of  India 
and  may  sign  it,  thus  making  it  an  Act.  Every 
such  Act  must  be  laid  before  both  Houses  of  Parliament, 
and  must  receive  His  Majesty's  assent.  In  a  case  of 
emergency  the  Governor-General  may  direct  that  an  Act 
of  this  kind  may  come  into  operation  immediately,  sub- 
ject to  the  possible  disallowance  of  the  Act  later  by  His 
Majesty  in  Council. 

The  Governor-General  has  also  power  to  stop  proceed- 
ings on  a'  bill  under  consideration  by  either  of  the 
chambers  if  he  certifies  that  the  bill  affects  the  saf etv 
or  peace  of  British  India  or  any  part  of  it. 

The  Act  of  1919  provides  for  the  appointment  by  His 
Majesty  (by  aai  Order  in  Council)  ol  a  High  Commis- 
sioner for  India  in  the  IJnited  KiDgdoni.     The 
HishComm-  Order  in  Council  provides  for  his  pay  (£3,000 
for  India,    per  annum,  payable  from  Indian  revenues)  and 
that    of    his    establishment,    for    the    delega- 
tion to  him  of  any  of  powers  of  the  Secretary  of  State 
or  the  Secretarv  of  State  in  Council  in  relation  to  the 
making  of  contracts,  and  for  the  exercise  of  powers  on 
behalf  of  the  Govemor-General-in-Council  or  any  local 
g-overnment.     The  tenure  of  the  post  is  for  five  years. 

The  same  Act  also  enjoins  that  ten  years  after  the  pass- 
ing, of  the  Act,  i.e.,  in  1929,  the  Secretary  of  State,  with' 
the  concurrence  of  both  Houses  of  Parliament, 
CommuS?     must  submit  Irr  the  approval  of  the  Crown  the 
'•"'  names  of  persons  to  act  as  a  Commission  to  en- 

quire into  the  working  of  the  system  of  Government,  the 
growth  of  education,  and  the  dlevelopment  of  representa- 
tive institutions  in  British  India,  and  to  report  whether 
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-the  principle  of  responsible  government  should  be  extend- ._ 
«d  or  retracted  and  whether  a  bicameral  system  should 
be  created  in  local  legislatures.  The  Commissiou  ^vill 
have  powers  to  enquire  into  and  report  on  any  other 
matter  affeicting  British  India  referred  to  it  by  His 
Majesty. 

The  control  of  Parliament  over  Indian  affairs  is  exer- 
•cised   in   seve:ral  ways: — (1)   Direct  Legislation.        The 
King-in -Pailiament  is  the  legal  Sovereign  in  India,  and 
theoretically  may  pass  laws  affecting  India  on 
ary  Control  any     subject.  Actually      Parliament      has 

^fj'^jjj^'*"  conferred  the  real  powers  of  legislation 
on  the  various  legislatures  of  India.  Their 
<*onstitutional  position  depends  on  Acts  passed  by  Parlia- 
iTient,  and,  therefore,  changes  in  the  legal  position  of  the 
constitutional  Acts  of  India  require  the  satiction  of  Par- 
liament. (2)  Indirectly  Parliament  thus  control?  the 
course  of  Indian  legislation  by  prescribing  the  limits 
Tvathin  which  the  Indian  legislatures  work.  (3)  Legisla- 
iicn  and  administration.  Parliament  bv  its  own  Acts  has 
preserved  a  considerable  amount  of  administrative  and 
legislative  control  over  India.  A  large  number  of  mat- 
ieis  in  Indian  administraifcion  require  the  formal  assent 
of  Parliament,  for  example,  acts  passed  by  the  GoveiTi- 
or-General  or  provincial  governors  in  cases  where  the 
Indian  or  provincial  legislatures  fail  to<  pass  legislation 
necessary  to  the  peace  and  good  Government  of  India) 
must  be  laid  before  both  Houses  of  Parliament.  Rmes 
•connected  with  the  relaxation  of  the  control  of  the  Sec- 
retary of  State  in  regard  to  both  reserved  and  transferred 
subjects  must  be  laid  before  Parliament.  In  ihe  case  of 
reserved  subjects  they  must  be  approved  by  resolution  in 
both  Houses;  in  the  case  of  transferred  subjects  the  rules 
must  be  laid  before  both  Houses  of  Parliament,  and, 
unless  a  petition  is  presented  to  His  Majesty  in  either 
House  within  thirty  days  of  the  date  on  which 
ihe    House    has    sat    after    the    rules    have  been    laid 
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before    it   praying    that    the    rules,    or    any    of    them, 
be    annulled,    then    the    rules    are    binding.       Similar 
conditions  apply    in  the    case    of   the    power ,  to    make 
rules  in   matters   where   no   special   provision  has  been 
already    conferred   on   the    Goveraor-General-in-Councilr 
subject   to    the  sanction   of    the   Secretary  of    State  in 
Council.     The  decennial  Statutory  Commission  enjoined 
by  the  Act  of    1919  requires  the    concurrence  of    both 
Houses    of    Parliament.     Biules    for    admission    to    the 
Indian  Civil   Service  must  be  laid     before     Parliament 
within  fourteen  days  after  they  are  made.     Similarly  a 
large  number  of  rules  affecting  the  proi-edure  of  appoint- 
ment of  hiffh  officials  and  the  constitution   and  powers 
of  the  various  legislative  and  executice  councils  require 
parliamentary  sanction.        An  order  of  the  Secretary  of 
State  to  the  Governor-General  directing  the  commence- 
ment of  hostilities  must  be  communicated  to  Parliament 
within  three  months   of  the  sending  of  the  order.     (4) 
Financial.      Parliamentary    sanction  is  required   for  ex- 
penditure  incurred  on     military  operations    jutside  the 
frontiers  of   India.       The  Indian   Budget  must  also  be 
presented  annually  to  Parliament  with  a  report  on   the 
moral   and   material   progiess  of   India.     All  reports  of 
the  auditor  muet  also  be  laid  before  Parliament. 

The  administrative  control  of  Parliament  is  exei-cise^ 
by  means  of  questions,  resolutions,  motions  for  papers, 
and  motions  for  reduction  of  the  Secretary  of  State's  pay 
(which  is  now  granted  from  British  revenues)  at  the 
annual  debate  on  the  Civil  Service  estimates.  The  key 
to  the  i)ower  of  Parliament  is  the  position  of  the  Sec- 
retary of  State.  As  a  member  of  the  Cabinet  he  is  res- 
ponsible to  Parliament,  and  must  answer  questions  and 
criticisms  m  the  Kouse  of  which  he  is  a  member.  If 
the  Secretary  of  State  is  a  Peer,  he  replies  to  criticisms 
in  the  House  of  LordwS,  and  his  Under-Secretary  (Parlia- 
mentary) replies  to  questions  in  the  House  of  Commons. 
(If  the  Secretary  of  State  is  a  Peer,  the  Fnder-Secretary 
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is  a  Member  of  Parliament,  and  vice  versa,  so  that  the 
Diinistry  is  represented  in  both  Jlouses).     As  a  member 
[)f  Cabinet,  whether  as  a  Peer  or  a  M^m^ber  of  Parlia- 
ment, he  is  a  member  of  a  party y  and  as  such  is  liable 
to  questions  and  criticisms  for  party  purposes  apart  alto- 
gether   from    the    interest    of    the  questions    in    Indian 
nftairs :    a  member  of  the  opposition  party  may  seize  on 
some  point  of  Indi^rii,  administration  in  order  to  discredit 
not  ihe  Indian  adipinistration  or  the  Secretary  of  State 
personally,   but  the  party  to    which  tl/e    Secretary    of 
State  belonofs.  .Sur-h  paa'ty  controversy  on  Indian  affairs 
is  exceptional,  as.  the  membprs  of  the  House  of  Commons 
are  neither  sufficiently   well    versed    nor    deeply    enough 
interested  in, Indian  matters  to  make  tkem  subjects  of 
heated  party  controversy.     Nevertheless  the  Secretary  of 
State  as  a  member  of  the  Cabinet  is  subject  to  party  dis- 
cipline, influences  and  policy-    His  position  as  a  member 
of   Cabinet,    too,   which  is   the  ultimate     executive   and 
legfislative  head  of  Parliament,  symbolises  the  ultimate 
complete  control  of  Parliament  over  India. 

The  naodern  trend  of  Pitrliamentary  control  is  towards 
devolution    of     power    to     the     Government    of    India. 

Devolution  ^^^^^  ^^^  assumption  of  the  control  of 
of  Control.  India  in  1858  through  the  Secretary  of  State, 
who  was  ofiven  Cabinet  rank.  Parliament '  became 
in  a  real  sense  legislative  sovereign  of  India.  As  we 
have  seen,  the  supremacy,  while  theoretically  retained, 
has  been  commuted  in  practice  in  favour  of 
a  large  measure  of  independence  to  the  Indiaa  legisla- 
tures and  administi»ations.  As  long  as  the  Secretary  of 
State  continues  to  be  a  member  of  Cabinef,  he  must  be 
responsible  to  Parliament,  but  this  responsibility  may 
mean  h^  little  to  the  internal  administration  of  India 
as  does  the  similar  responsibility  of  the .  Secretary  of 
State  for  the  Colonies.  The  Act  of  1919,  grs^uting  a 
larp-e   measure   of   responsible   government,  to    India,    is 
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^  noti^ble  landmark  in  this  direction.  ^  Transferred  siibl 

jects  must  be  very  largely  within  the  control  of  the 
Indian  legislatures,  else  both  responsibility  and  ti-aus^ 
ference  are  meaningless.  The  Act  of  X919  makes  pro- 
vision for  the  new  scheme  of  things  by  replacing  the 
statutoi^  powers  of  the  Secretaiy  of  State   by   powers 

■'Of    issuing    orders-in-rcounoil.    '  This    alteration    makes 

ihe  powers  of  ihe  Secret ary-  of  State  more  elastic,  an] 
will  enable  him  to  meet  the  new  conditions  more  easih. 
The  Act  also  contemplates  the  surrender  by  the  Secre- 
tary'^ of  State  of  a  lar^ge  part  of  his  direct  powers  of 
superintendence  and    control.     Hitherto    the     financial 

•control  of  the  Secretarv  of  State  over  the  Government  ot 
India  has  been  enormous.  All  mattfers  of  general 
financial  policy,  a«  well  as  innumerable  specific  Bubjects 
have  required  the  sanction  of  the   Secretary  of   State. | 

"Thus  any  reduction  or  increase  of  taxation  affectin^r 
Indian  revenues,  the  construction  of  major  public 
works  from  borrowed  funds,  the  construction  of  larofer 
railways,  the  creation  of  appointments  in  India  of  over 
Rs.  600  a  month,  the  issuing  of  loans  in  excess  of  five 

"lakhs  of  rupees,  to  Native  States,  and  charges  lor  state 
ceremonies  hitherto  hav.e  required  the  sanction  of  the 
Secretary  of  State.  Tlie  lessening  of  the  supervision 
in    other    directions  will  also  be    followed  in    financial 

•control,  which  is  frequently  not  only  unnecessary  from 
the  Doint  of  view  oc  policy,  but  vexatious  and  wasteful 
of  time. 

The  administrative  work  of  the  Government  of  Indi.i 
The  Admin,  is  Conducted  by  its  various  departments.  At 
D-oiVt'.*  ^^^  ^^^^  '  ^^  ^^®  various  departments  is  n 
ments.'  member  of  the  Governor-General's  Executive 
Council.  The  Governor-General  himself  is  responsible 
for  the  Foreign  and  Political  Departments  and  hi^ 
members  of   Coupcil'  are   in    charge  of    the    {a)    Home, 

ih)   Revenue, "Agriculture  and  Public  Worjcs,   (r)  Coni- 

^nelre:  (d)  Education   and   Sanfitntion,    (e)   Finance,    (A 
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iidustries  and  ilunitions  and  (g)  Law.     The  work  of  the 
lepartments  is  conducted  by  Secretaries,   Deputy  Sec- 
etaries,   Under-Secretaries  and     Assistant    Secretaries, 
dth  their  permanent  establishments. 
The  Foreign  and  Political  Department,  of  which  i\\e 

Viceroy  is  personally  in  charge,  is  organised 
•olltfoai"'"'  with  two  branches,  with  a  Foreign  Secretary 
'en?.*^        for  Foreign  Affairs,  and  a  Political  Secretary 

for  matters  concerning  Native  States,  the 
ssue  of  titles,  orders,  etc. 

The  Home  Department  deals  with  general  adminis- 
loma  De-  tration,  internal  politics,  law,  police,  and 
artiwiMt.     many  other  subjects. 

The  Department  of  Revenue  and  Agriculture 
leals  with  the  collection  of  land  revenue  and  land 
he  Depart- questions  generally.  Famine  relief  and  agri- 
evenue  and  cultural  development,  the  head  of  which  is 
^riouitura.  the  Agricultural  Adviser,  also  come  under  this 
lepartment.  The  Public  TJTorks  Department,  which 
las  its  own  Secretary,  Deputy,  Assistant  and  Under- 
Secretaries,  and  the  offices  of  the  Inspector-General  of 
rngation.  Consulting  Architect  and  Electrical  Adviser 
ire  also  under  the  member  of  Council  for  Revenue  and 
Agriculture. 

The  Departments  of  Commerce  and  Industry 
leal  with  industrial  projects,  statistics  comnier- 
epart-.  cial  intelligence,  the  management  of  the  Post 
ommeroa  office  and  telegraphs,  ports,  shipping,  mines 
Mfustry.  and  factories.  Till  recently  these  depart- 
Qents  were  under  a  single  member  of  the  Executive 
Jouncil.  Railways  used  to  come  unde?  the  member  in 
harge  of  this  department,  but  the  railway  administration 
5  actually  under  a  Railway  Board,  which  is  xeally  u 
epartment  by  itself.  The  creation,  of  a  separate 
)epartment  of  ways  and  communications  is  at  present 
nder  consideration. 
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The     Department    of     Education     deals     with     bot 
Education    and    Sanitation.         It    also    deals     with  e< 
clesiastical    matters.       The  whole    subject  q 
of.  Eduo-      local    self-government    also    falls    within    it 
ation,  sphere.       The    actual    administration    of    th| 

subjects  included  within  the  scope  of  the  Education 
Department  is  carried  out  mainly  by  the  provincia 
governments. 

The  Law  Member  of  Council  is  responsible  for  th< 
preparation  of  drafts  ox  bills,  for  the  drafting  of  rule 
and  regulations  necessary  for  the  constitutioi 
Memberf  ^^^  conduct  of  business  in  the  Indian  le^isljj 
ture,  for  advising  in  all  legal  matters,  for  th 
consideration  of  the  legal  aspects  of  Acts  passed  K 
Provincial  Governments.  The  Legal  Member  is  a  mem 
ber  of  all  the  Select  Committees  to  which  sucli  matter 
are  referred. 

The  Finance  Member^  is  responsible  for  i 
examination  of  all  matters  from  the  point  of  view 
The  Finance fiiiance.  Insomuch  as  all  proposals  requi 
Member.  ways  and  means,  the  Finance  Department  i 
the  most  powerful  and  all-pervading  department  in  ti 
Government  of  India.  This  department  alsa  adminis 
ters  the  Mint  and  Assay  Departments,  and  controls  th 
administration  of  opium,  stamps  and  tlfe  assessed  taxes 
Through  the  Accountant-General,  the  Comptroller  ani 
Auditor-General  this  Department  supervises  the  Pinanc 
ial  affairs  of  both  the  Government  of  India  and  the  pro 
vincial  government.  A  sub-division  ox  this  depart 
ment  is  the  Military  Finance  Branch,  undler  the  Finaur 
ial  Adviser. 

Military  affairs  are  under  the  Oommander-iiJ 
Chief  and  the  Army  Department,  which  is  organic 
The  Army,    ed  similarly  to  other  departments. 

Besides  these  various  departments,  there  are  othe! 
departments  which  come  under  one  or  other  of  tli 
Members  of  Council,  e.g.,  the  Survey  Department,  th 
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reologicaj,  Botanical,  Zoological  and  Archaeological 
lurveys.  The  Government  of  India  also  administers 
irectly  a  number  of  institutions,  such  afi  the  Central 
Research  Institute  at  Kasauli,  the  Imperial  Library  m 
Calcutta,  and  the  Indian  Museum  in  Calcutta.  It  also 
ontrols  the  Meteorological  Department,  with  the  vari- 
as  metereological  stations. 

4.     System  of  G^ovEH^^M>i'^'T  in  the  Provinces.  [ 

The  Act  of  1919  starts  by  making  a  distinction 
letween  'central'  and  'provincial'  subjects,  and 
antral,  '  reserved  '  and  '  transferred  '  subjects.     The 

|rovirioiai  distinction  between  central  and  provincial  is 
•rred  Sub-  between  the  functions  of  the  provincial 
•ott.  legislatures  and  provincial  governments  and 

hose  of  the  Governor-General  in  Council  and  the  Indian 
egislature.  The  distinction  between  *  reserved  '  and 
transferred '  subjects  we  have  already  seen. 

Eules  have  been  made  under  the  Act  for  the  classi- 
'cation  of  central  and  provincial  subjects,  •  for  the 
devolution  of  authority  in  respect  of  provin- 
iu"et.  °'  c^^l  subjects  to  local  governments,  and  for 
the  allocation  of  funds  to  those  governments. 
These  Rules  also  determine  the  powers  of  the  provincial 
fovemments  in  relation  to  central  subjects,  and  give  the 
ist  of  subjcts  transfierred  to  the  control  of  the  provincial 
governors  acting  with  ministers.  They  also  define  the 
cope  of  central  and  provincial  finance,  and  make  provi- 
ion  for  all  cases  of  doubt  arising  under  the  double  system 
f  government,  or  "dyarchy.''  One  of  the  most  notable 
eatures  of  the  Act  of  1919  is  the  verv  wide  field  it 
^aves  for  subsequent  legislation  by  means  of  Rules. 

The  list  of  central  subjects  includes  all  those  subjects 

^hicSi  are  the  normal  functions  of  central  government, 

viz.,  foreign     affairs,     defence,     major    com- 

ubjeets.        munications,      shipping,      coinage      customs, 

post       and       coast       control,       posts.      and 
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telegraphs,  copyright,  civil  law,  criminal  law, 
and  cettain  all-India  surveys  («.$?.,  Geological 
and  Archaeological).  The  Act  does  not  make  anj 
material  difference  in  the  previous  administrative 
system.  Forty-four  separate  subjects  are  given  to  the 
Government  of  India,  as  well  as  all  matters  not  expressly 
included  in  the  provincial  list  of  subjects.  This  provi- 
feioh  is  noteworthy,  as  it  shows  the  acceptance  of  the 
principle  of  the  Canadian  type  of  federal  government. 

The  list  of  provincial  subjects  includes  some  fifty-twc 
items,  the  most  important  of  which  are  local  self- 
government,  medical  administration  (hospitals 
subjeotsf'  aiid  public  health),  education,  public  works, 
land  revenue,  famine  relief,  agriculture  and 
fisheries,  co-operative  credit,  forests,  excise,  the  adminis- 
tration of  justice,  registration,  factories,  water-supply 
and  religious  endowments. 

The  subjects  transferred  to  the  control  of  the  goveriM 
acting  with  ministers  are  numerous.    They  include  looj 

self-government,  medical  administration  (witl 
8ub7eot8.'**'   public     health),     education,     public     worb. 

agriculture,  fisheries,  the  veterinary  depart 
ment,  forests,  co-operative  credit,  excise  registration 
the  development  of  industries,  and  religious  endowments 
At  the  outset  several  exceptions  are  made — e.g.,  in  sonn 
provinces,  as  in  Assam,  some  of  the  list  are  reserved 
Some  specific  reservations  are  made  in  the  larger  subjectj 
— e,g.y  European  education  and  Chiefs'   Colleges. 

Certain  heads  of  revenue  are  allocated  to  the  provincial 
government — e,g. ,  balances  outstanding  at  the  time  whei 
e  ..«^«:«i  ^lie  iiew  system  starts;  receipts  arising  froK 
Arrange-  provincial  subjects;  receipts  from  t|ixes  im 
ments.  posed  by  the  provincial  governments ;  proceeds 

from  loans  raised  by  the  provincial  governments,  ad 
from  recoveries  of  loans;  and  proceeds  from  payment 
made  by  the  Government  of  India  for  services  rendered 
A  <hare  of  the  income  tax  is  also  given  to  the  provincid 
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overnments  by  the  Government  of  India.  The  pro 
incial  governments  must  ako  pj^y  con»tributions  to  the 
rovernment  of  India.  These  contributions  are  fixed  by 
tie  Government  of  India  for  ea(3h  province  indi'\'idually. 
pecific  powers  of  taxation  and  pf  borrowiag*  are  also 
iven  to  the  provincial  governments. 

The  Govemoi>General-in-CDuncil  decides   all  "^cases  of 
ispute  that  may  arise  between  central  and    provincial 

subjects.     In  cases  of  doubt  as  to  whether  any 
mftott^^to,     subject  comes  under  the  reserved  or    trans- 

fened  lieadingsi,  the  g^cnremor  has  the  powei 
o   decide :   in  important  case<9  of  dispute  the  g^ovemorr 
lUst  consult  his     Executive     Council     and     Ministers. 
Provincial  governments  are  required  to  furnish   to  the 
rovemor-Gew^al  iu  Ck)uiicil   information    and    returns 
eg'arding  provincial  subjects.     The     Qovemor-Generar 
n  Council,  with  the  sanction  of  the  Secretary  of  State- 
any  revoke  the  tr^oisfer  of  a  subject. 

The  Act  of  1919  makes  many    fundamental    changes- 
n  the  government  of  the  provinces.     According  to  the 
Act    of  .19J5    the    Legislative    Council  of  a 
'ff  Ntw       province  consisted  of  the  head  of  the  province 
totSrSifnJnt.  as  president,  the  menabers  of  the    Executive- 
Council,  and  ivodhinated  and  elected  members, 
n  the  presidencies' of  Bengal,  Madras  and  Bombay  one 
alf ,  in  the  other  pmvinces  one  t'liird  of  the  additional, 
lembers  were  elected. .  The  electorates  were  so  arranged 
s  to  secure  fair  representation  for  the  various  interests^ 
n   the  provinces  e.g.,  landholders,     municipalities    and 
istrict  boards,  the     Mahommedan     communities,     the* 
hambers    of    commerce  and  universities.     Womiuation 
fas  used  to  secure  representation  for  special  minorities 
r  interests,  e.g.,  the  coi-porations  of  Madras,     Bombay 
nd  Madras,  the  tea  interests  of  Assam  and  Madras,  the 
lill-owners  of  Bombay,  and,  in  Bengal,  tSie  commercial 
0inmunity  outside  Calcutta. 
The  present  system  of  Government  depends  on     the 
istinctions  of  reserved  and  transferred  made  in  the  Act 
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of  1919.  The  presidencies  of  Bengal,  Madras  and 
}k)mhay,  the  provinces  of  the  United  Provinces,  the 
Punjab,  Bihar  and  Orissa  and  Assam  are  governed,  in 
1  elation  to  reserved  subjects,  by  a  Governor-in-Couiicil, 
and  in  relation*  to  transferred  subjects,  by  the  Governor 
i^cting  with  ministers.  All  these  presidencies  and 
provinces  i  are  .  technically-  ■  known  'sis'  *  governor's 
provinces.'    :  > 

The  governors  are  appoii»ted  by  the  Cuown,  on  tlie 
recommendation  of  the  Secretaiy  of  State.  Tlie  lieacl> 
of  provinces  enjoy  privileges  and  immunitifN 
Qoverner.  similar  to  those  enjoyed' by  the  Viceroy. 
With  each  governor  is  associated  an  Exeoutivt 
Council.  The  Secretary  of  State  may  revoke  or  suspend 
for  such  time  as  he  thinks  fit  thfe  appoiiitlnent  of  a 
Governor's  Council,  in  which  case  the  Governor  is-  able 
to  exercise  the  powers  exercised. by  the  Governor-iii- 
Council.  The  members  of  a  Govenior's  'Council  are 
appointed  by  the  Grown.  The  nui;nber  must  not  exceed 
four.  The  Governor,  appoints  one  of  the  member^,  of 
council  as  vice-president;  he  himself  is  president.  The 
orders  and  proceedings  of  a  provii;icial  government  ar<> 
expressed  as  having  been  made  by  the  gove;rnment,  but 
a  distinction  is  made  between  orders  issued  regarding' 
reserved  and  transferred  subjects.  The  relations  of  thej 
Governor  wit f^  his  Council  and  Ministers  are  reguUite<ii 
by  Rules  made  under  the  Act  of  19J9. 

The  Governor  appoints  ministers,  to  administei 
transferred  subjects.  These  ministers  .must  not  \'^ 
members  of  the  executive  council  or  officials.! 
-Ministers.  Ministers  hold  office  during  the  Governor'^ 
X^leasure.  They  may  be  paid  a  salary  equivalent  to  that 
paid  to  a  member,  of  the  Governor's  Executive.  Council 
unless  a  smaller  salary  is  voted  by  the  Legislative  Council 
of  the  province.  Ministers  must  be  members  of  the 
Legislative  Council,  otherwise  they  cannot  hold  office  Un 
longer  than  six  months.  In  regard  to  transferred 
subjects  the  Governor  is  guided  by  the  advice  of  thej 
ministers  in  charge  of  the  subjects.    If,  however,  he  sef« 
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sufficient  reason  to  dissent  from  their  opinion,  he  may 
require  action  to  be  taken  according  to  his  own  views. 
Huies  exist  for  the  temporary  administration  of  a  trans- 
ierred  subject  in  case  of  a  vacancy,  i.e.,  when  no 
minister  is  in  charge  of  the  subject.  The  personal 
consent  of  the  Governor  is  necessary  for  the  censure  or 
change  in  the  emoluments  of  an  officer  of  an  All-India 
or  provincial  service,  as  well  as  for  the  posting  of  an 
officer  of  an  All-India  service. 

The  Governor  may  also    at     his    discretion    appoint 
counoii  council  secretaries  on  the  same  terms  as  the 

seeretaries.    Governor-General  can. 

In  every   Governor's   province   there   is   a  legislative 
council,  which  consists  of  the  members  of  the  executive 

council     and     of     nominated     and      elected 
The  members.     The  Governor  is  not  a  member  of 

Counoii.         the  legislative  council,  but  has  the  right  to 

address  it.     The  numbers  of  the  councils  by 
statute  are  Madra^s,  118;  Bombay,  111;  Bengal,  125;  the 
United  Provinces,  118 ;  the  Punjab,  83 ;  Bihar  and  Orissa, 
98;  the  Central  Provinces,  70 :  Assam,  53.  Not  more  than 
twenty  per  cent,  of  the     members    may     be     officials. 
Seventy  per  cent,  must  be  elected.     The  mimbevs  laid 
down  in  the  Act  may  be  altered  subject  to  the  preserv- 
ation of  thefite  fixed  proportions.    The  Governor  may  also 
nominate  members  (in  Assam  one,  in  other  provinces  not 
more  than  two)  who  have  special  knowledge  of  a  bill 
as  additional  members  of  the  legislative  council,  and  in 
regard  to  the  bill,  they  have  the  same  rights  as  ordinary 
members.     Special  provision  is  made  In  the  case  of  the 
Legislative  Council   of   the   Central   Provinces   for   the 
assigned     Districts     of     Berar,     where     the    Governor 
nominates  members  as  the  result  of  the  elections.     These 
members  are  regarded  as  ordinary  elected  members  of 
the  legislative  Council.     Officials  cannot  be  elected    to 
the  legislative  councils,  and  if  a  member     becomes    a 
government  servant  he  vacates  his  seat.     This  does  no'€ 
apply  to  ministers. 

vl 
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As  in  the  case  of  the  Indian  legislature,  the  Act  of 

1919  leaves  the  determination  of  such  matters   as   the 

terms  of  office  of  nominated    members,     the 

atiintj'^on-  fiUi^g  of  casual  vacancies,  conditions  of 
stitu«neies,  nomination,  qualifications  of  electors,  methods 
of  election,  the  number  of  representatives  for 
special  communities,  and  decisions  in  disputed  elections 
to  subsequent  rules  made  under  the  act.  Subject  to  the 
rules  so  made  a  ruler  or  subject  of  any  Ifative  state  may 
be  nominated  as  a  member  of  the  governor's  legislative 
council. 

rt  is  impossible  here  to  give  in  detail  the  composition 

of  the  various  provincial  councils,  the  various  provincial 

qualifications  for  voting,  and  the  rules  regulat- 

in  Bengal,     j^^  ^^  tenure  of  nominated    members.     The 

system  prevailing  in  Bengal    may    be    taken    as     an 
example. 

In    Bengal    the    constituencies      are      arranged      by 
community  (Mahommedan,  non-Mahommedan,  European, 
Anglo-Indian),    and   interests    (landholders,    commerce, 
universities).     The  territorial  division  of  constituencies 
is  into  urban  and  rural,   the  number  of  seats  varying 
according  to  population  and  community.     The  boundaries 
of  rural  constituencies  coincide  with  those  of  the  adminis- 
itrative  District.    In  certain  cases  {e.g.,  ioT  election  to 
the  Central  Legislature,  and  for  certain  communities, 
such  as  the  European)  the  constituencies  are  arranged 
arbitrarily  to  suit  the  purposes  of  the  election.     ]N"omin- 
ation  is  used  to  secure    the    representation    of    certain 
classes    (e.g.,  the  depressed    classe^    and   Indian    Chris- 
tians) .     Commerce  and  Industry  is  separately  represented 
according  to     individual    interests     {e.g.,     the    Bemgal 
Chamber     of    Commerce,  Bengal  National  Chamber  o* 
Commerce,  the  Indian  Tea  Association  and  the  Indian 
Mining   Association).     The   total   statutory   number   of 
the  Bengal  Council  is  125 :  actually  it  is  142. 
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The  qualifications  of  electors  vary  from  constituency 
to  constituency.  The  qualifications^  like  the  con- 
stituencies depend  on  community 
Electorate.  (Mahommedan,  Non-Mahommedan,  European 
Anglo-Indian),  and  interest  (landholders, 
universities,  commerce,  etc.).  Beyond  community,  the 
chief  qualifications  are  residence  in  the  constituency,  the 
payment  of  taxes  (nijunicipal  taxes,  rojad  and  public 
works  oesses,  choukidari  or  union  rates,  income  tax),  the 
holding  of  an  Indian  Army  jiension,  and  tb3  owing  or 
occupying  of  land  or  buildings  separately  valued  and 
assessed  at  a  given  figure  {eg,,  Rs.  300  per  annum  for 
Calcutta).  The  qualifications  of  landholders  vary  from 
district  to  district.  In  each  case  a  minimum  of  land' 
revenue  or  of  road  or  public  works  cesses  must  be  paid. 

The  statutory  length  and  duration  of  the  Governor's 
council  and  the  organisation  of  the  councils  are  sub- 
Duration  stantially  the  same  as  those  of  the  Indian 
«f  the  1      •  1  X 

Cou  noils.      legislature. 

The  general  powers  of  the  local  legislatures  are  to 
make  laws  for  the  peace  and  good  government  of  their 
powers  respective  provinces,  Subject  to  the  restric- 
of  the  tions  applying  to  the  Indian  legislature,  and 

Counoiis.  ^^^  additional  restrictions  named  in  the  Act, 
the  legislature  of  any  province  may  repeal  or  amend,  as 
far  as  effects  the  province,  any  law  made  eilJher  before  or 
after  the  commencement  of  the  Act  of  1919  by  any 
authority  in  British  India  other  than  the  local  legisla^ 
ture.     The  various  restrictions  are  : — 

(1)  The  legislature  of  a  province  cannot  make  any  law 
affecting  an  Act  of  Parliament. 

(2)  No  law  can  be  introduced  into  a  provincial  legisla- 
ture without  the  previous  sanction  of  the  Governor- 
General  which 

{a)  imigoses  or  authorises  the  imposition  of  any  new 
tax,    unless   the   tax   is   a    tax    sheduled    as 
exempted  by  rules   made   under  the   Act    of 
1911. 
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(b)  a£fects  the  public  debt  of  India,  or  ihe  custoios 

duties  of  any  other  tax  or  duty  imposed  by  the 
Governor-General  in  Council  for  the  purposes 
of  thje  Government  of  India,  unless  the  im- 
position of  such  a  tax  does  not  affect  such 
taxes^or  duties. 

(c)  affects  the  discipline  and    maintenance    of    any 

part    of   His    Majesty's    Military,    Naval,    or 
Air  forces. 

(d)  affects  the  relations  of    the    Government    with 

foreign  states. 

(e)  regulates  any  central  subject. 

(f)  regulates  such    part   of   any   provincial   subject 

which  in  whole  or  part  has  been  declared  to  be 
subjected       to     legislation     by     the     Indian 
^  legislature. 

(g)  affects  any  power  for    the    time    being    legally 

reserved  to  the  Governor-General  in  Council. 
(A)  alters  or  repeals    the    provisions    of    any    law 
passed  before  the  commencement  of  the  Act 
of  '1919  which  by  rules  has  been  declared  to 
be  beyond  the  powers  of  provincial  legisla- 
tures in  respect  of  the  repeals  or  amendment. 
(i)  which    alters    or    repeals    any    provision    of    an 
act  of  the  Indian  legislature,  which,  by  the 
provisions  of  the  act  cainot  be  repealed   or 
amended  by  the  provincial  legislature  witlLout 
previous  sanction. 
An   act,    or  provision   of   an   act  made  by  a  provincial 
legislature,     and     subsequently     assented     to     by     the 
Governor-General  is  not  regarded  as  invalid  by  reason 
only    of    its    requiring    the     previous  sanction  of  the 
Governor -General . 

The  procedure  in  provincial  budgets  is  much  the  same 

as  that  of  the  Indian  legislature.    The  same  laws  apply 

to  the  presentation  of  the  financial  statement, 

Budgetary     *^®  right  of  the  legislative  councils  to  reject 

ugisiation.   or  reduce  the  demands,  the  power  of  the  local 

government  to  authorise  expenditure  in  cases 
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of  ;6iuergency,  and  the  necessity  for  all  appropriations  to 
be  made  on  the  recommendation  of  the  governor.  The 
same  law  apiplies  also  to  the  Governor's  power  to  act  as 
if  assient  to  a  demand,  which  he  considers  essential  to 
the  proper  discharge  of  his  responsibilities,  had  been 
given  but  this  power  applies  only  to  reserved  subjects. 

The  following  heads  of  expenditure  are  not  submitted 
to  the  legislative  Council. 

(a)  contributions  payable  by  the  local  government 

to  the  Governor-General  in  Council. 
(6)  interest  and  sinking  fund  charges  on  loans; 

(e)  expenditure  in  which  the  amount  is  prescribed 
by  or  under  any  law; 

{d)  salaries  and  pensions  of  persons  appointed  by  or 
with  the  approval  of  His  Majesty  or  by  the 
Secretary  of  State  in  Council;  and 

(e)  salaries  of  judges  of  the  High  Court  of  the  pro- 
vince and  of  the  Advocate-General. 

The  Governor  has  the  power  of  final  decision  in  ques- 
tions of  dispute  as  to  wihether  any  proposed  appropri- 
ation does  or  does  not  fall  under  any  of  these  heads. 

The  laws  that  hold  for  the  Indian  legislature  apply  to 
provincial  legislatures  regarding  the  power  of  a  governor 
other  to  stop  proceedings  on  a  Bill  which  he  certifies 

Provisions,  q^  affecting  the  safety  or  peace  of  his  pro- 
vince; to  the  creation  of  rules  and  standing  orders  for 
the  conduct  of  business  in  the  council;  and  to  freedom 
of  speech.  With  the  alterations  necessary  to  suit  a 
provincial  council  as  distinct  from  the  Indian  legisla- 
ture, similar  rules  to  those  applicable  to  the  Indian 
legislature,  exist  for  the  provincial  legislatures  in  regard 
to  the  return  and  reservation  of  bills. 

In  the  case  of  reservation,  the  reservation  is  for  the 
consideration    of    the    Governor-General.     Where  a  bill 
is    reserved    for    the    consideration    of    the 
5? ?fi5l*'**"    Governor-General  then  the  following  proce- 
dure applies. 
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(1)  The  Governor  may  at  any  time'  within  six  month* 
from  the  date  of  reservation  with  the  consent  of  the 
Governor-General  return  the  Bill  for  further  consider- 
ation with  a  recommendation  that  the  Council  shall 
consider  amendments  to  it. 

(2)  After  any  Bill  has  been  considered  under  those- 
conditions,  with  the  recommendations  made  by  the  head 
of  the  province,  the  Bill,  in  its  old  or  amended  form, 
may  again  be  presented  to  the  head  of  thj^.  province. 

(3)  Any  Bill  reserved  for  the  consideration  of  the 
Governor-General,  if  assented  to  by  the  Governor- 
General  within  a  period  of  six  months  from  the  date  of 
reservation,  may  become  law  on  the  publication  of  such 
assent. 

(4)  A  Bill  assented  to  by  the  Governor,  Lieutenant- 
Governor  or  Chief  Commissioner,  if  not  assented  to  by 
the  Governor-General  within  six  months,  shall  lapse  and 
be  of  no  efffect,  unless,  before  the  end  of  the  six  month:, 
either : — 

(a)  The  Bill  has  been  returned  to  the  head  of  the 
province  for  further  consideration  by  the 
council,  or,  (6)  in  the  case  of  the  council  not 
being^  in  session  a  notification  is  issued  that 
the  Bill  will  be  returned  at  the  beginning  of 
the  next  se«sion. 

The  Governor-General  may  reserve  an  act  passed  by 
a  provincial  legislature  for  the  signification  of  His 
Majesty's  pleasure. 

Similar  provision  as  in  the  case  of  the  Indian  legisla- 
ture is  made  for  cases  of  failure  to  pass  legislation. 

The  Governor-General  in  Council  has  power  to 
constitute  a  new  province,  subject  first  to  an  expression  of 
opinion  from  the  local  government  and  local 
Creation  legislature  'Concerned,  and  second,  to  the 
provtnoas.  s^'i^ction  of  the  crown  signified  through  the 
Secretary  of  State  in  Council.  Subject  to  the 
^ame  restrictions,  he  may  place  part  of  a  province  under 
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a  deputy  Governor  (to  be  appointed  by  the  Governor- 
General)  with  such  modifications  of  exceptions  and 
exemptions  from  the  Indian  constitutional  acts  as  he 
may  think  fit. 

In  the  same  way  the  Governor-General  may  declare 
any  territory  in  British  India  a  backward  tract,  and,  by 
notification,  establish  such  a  form  of  govern- 
rraHtsf^'^  ment  as  he  thinks  desirable,  with  similar 
modifications,  exemptions  and  exceptions  from 
both  the  constitutional  acts  and  the  acts  of  the  Indian 
legislature.  These  backward  tracts  are  similar  to  the 
old  non-regulation  provinces. 

The  Act  of  1919  contains  certain  saving  clauses  regard- 
ing the  possibility  of  disputes.     The    validity    of    any 

.  order ,  made     or    any  action  taken  after  the 

commencement  of  the  Act  of  1919,  by  the 
Governor-General  in  Council  or  by  a  provincial  govern- 
ment which  would  have  been  within  the  powers  of  tJje 
Governor-General  in  Council  if  the  Act  had  not  been 
passed,  is  not  open  to  legal  proceedings  on  the  ground 
that  because  of  the  act  or  rules  made  under  it,  such 
order  or  action  are  not  within  the  powers  of  the 
Governor-General  in  Council  or  the  Governor,  as  the  case 
may  be.  Similarly  disputes  regarding  the  legal  powers 
of  the  Government  of  India,  regarding  central  and  pro- 
vincial, reserved  and  transferred  subjects  are  not  subject 
to  legal  proceedings.  The  validity  of  any  order  made  or ' 
action  taken  by  a  Governor  m  council,  or  by  a  Governor 
acting  with  his  ministers  is  not  open  to  question  in  legal 
proceedings  on  the  ground  that  such  orders  or  actions 
relate  or  do  not  relate  to  a  transferred  subject,  or  relate 
to  a  transferred  subject  of  which  a  minister  is  in  charge. 
In  other  words,  most  of  the  vexed  questions  of  the  de- 
marcation of  powers  between  central  and  provincial  are 
made  subject  to  the  decision  of  the  executive,  not  to  the 
decision  of  the  courts.  It  remains  to  be  seen  whether, 
in  spite  of  the  Act  of  1919,  the  courts  will  interfere. 
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5. — System  of  Oenebal  Administeation^. 

Up  to    1834,  the    method  of   legislation  by  the  East 

India    Company    was  by    Begoilations,    issued    by  the 

Executive    Councils  of    Calcutta    (Fort    Wil- 

2IS"Non"    liam),    Madras  (Fort  St.  George),  and  BOm- 

prov/nMs."   ^^y*       These  Regulations,  formed  under  the 

Charter    Acts,    were    often    complicated,    and 

in  course  of  time  it  was  decided  not  to  apply  them 
to  the  less  advanced  provinces.  The  old  North- West- 
em  Provinces  were  included  in  the  Presidency  of  Ben- 
gal and  placed  under  the  Bengal  Code,  and  new  rules 
based  on  existing  regulations,  but  simplified,  were  ap- 
plied to  other  teiritbries.  Thus  the  provinces  which 
used  to  be  known  as  *'  Regulation  !rfovinces  "  were 
Bengal,  Madras,  Bombay,  and  the  North-West  Pro- 
vinces (Agxa);  the, others  were  known  as  '*  Non-regula- 
tion Provinces."  With  the  progress  of  the  Non-regula- 
tion Provinces  the  old  distinction  long  since  has  lost 
its  force,  but  it  has  left  certain  traces  in  the  adminis- 
trative system.  The  modem  equivalent  of  the  Non- 
regulation  Province  is  the  backward  tract.  The  Act 
of  1919  places  the  old  regulation  and  non-regulation 
provinces  on  an  equality;  each  has.  a  duly  constituted 
Governor,  Executive  Council,  and  Legislative  Assembly. 

At  the  head  of  the  provincial  administrative  system 
is  the  Governor  and  his  Executive  Council. 
w^and*'^"'  They  share  between  them  the  final  responsi- 
councVi^*  bility  for  the  work  of  the  various  depart- 
ments. Each  member  of  Council,  the  Gover- 
nor included,  is  in  charge  of  one  or  more  departments; 
the  division  of  work  depends  on  the  numbers  in  the 
Council  and  the  capacities,  training  and  tastes  of  tke 
individual  members.  The  heads  of  provinces  and  the 
members    of    the    Executive    Councils     are    appointed 
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usually  for  five  years.  The  Governors  of  Bengal,  Mad- 
ras, and  Bombay  are  chosen  from  outside  the  govern- 
ment services  of  India,  usually  ftom  the  aristocracy  of 
the  United  Kingdom.  The  Governors  of  the  other  pro- 
vinces, who  are  the  successors  to  the  Lieutenant-Gover- 
nors and  Chief  Commissioners  of  the  old  system,  are  mean- 
bers  of  the  Indian  Civil  Service,  except  in  the  case  of 
Behar  and  Orissa,  of  which  Lord  Sinha  is  Governor. 

The    actual    work  is    carried  on  by  the'    Secretariat, 
the  organisation  of  which  varies  from  province  to  pro- 
vince.      The  number  of  departments  depends 

Secretariat.  ^^  ^^^  *yP^  ^^^  volume  of  work  to  be 
*  done;  e.g.,  in  Bengal,  there  is  the  Chief 
Secretary ,' and  the  Secretaries  to  the  Eevenue,  General, 
Financial,  Legislative,  Education  and  Public  Works 
Departments.  In  the  old  Chief  Commissionerships  of 
Assam  and  the*  Central  Provinces,  a  Chief  Secretary,  a 
Second  Secretary,  and,  if  necessary,  a  Third  Secretary 
share  the  work  of  the  Secretariat.  The  Secretaries  are 
assisted  by  Deputy  Secretaries,  Under-Secretaries  and 
their  permanent  office  establishments.  Besides  these  gov- 
ernment departments  there  are  the  various  departments 
w,hich  come  under  one  or  other  of  the  secretariat  depart- 
ments proper,  e.g.,  the  police,  medical  and  prisons 
departments. 

In  all  the  provinces  there  are  special  organisations 
for  revenue  administration.  In  most  of  the  '^Eegul- 
Reve  ation  *'    Provinces    revenue    administration    is 

Administr-  imder  a  Board  of  Revenue,  the  members  of 
ation.  which  vary  in  number  from   province  to  pro- 

vince from  two  to  four.  Under  the  Board  are  the  de- 
partments of  Land  Records,  Excise,  Opium,  Customs, 
and  Agricultuire.  In  Bombay  there  is  no  Board  of 
Revenue;  the  various  revenue  departments  are  direct- 
ly under  the  provincial  Government.  Boards  of  Revenue 
also  act  as  Couirts  of  Wards. 
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The  general  administration  of  the  provinces  is  based 

on  the  principle  of  repeated  subdivision  of 
Adminlstr-  territory.  Each  area  is  in  charge  of  an  oflB- 
ation.  cial  who  is  subordinate  to  the  official  of  the 

area  above  him,  and  who  is  superior  to  the 
official  of  the  area,  or  areas,  subordinate  to  him.  The 
central  unit  of  administration  is  the  district,  which 
in  som6  provinces  is  part  of  a  wider  unit,  the  division, 
and  in  all  provinces  is  subdivided  into  smaller  areas. 

The  highest  district  official  is  the  Commissioner,  ex- 
cept in  Madras  where  the  district  is  the  supreme/  unit. 
^^  ^  The  Commissioner  is  in  charge  of  a  division, 

issioner,      which    comprises    from    four  to  six  districts. 

The  Commissioner  supervises  the  whole  work 
of  his  division.  He  is  the  intermediary  between  the 
district  officials  and  the  Government  or  Board  of  Reven- 
ue. He  acts  as  a  Court  of  Appeal  in*  revenue  cases. 
The  Commissioner,  in  regulation  districts,  is  a  senior 
member  of  the  Indian  Civil  Service.  He  used  to  exer- 
cise judicial  functions,  but  these  have  now  been  trans- 
ferred to  the  District  Judge. 

The  Collector  is  in  charge  of  the  district.  He  is  a 
member  of  the  Indian  Civil  Service,  or  sometimes  of  the 

Provincial  Civil  Service.   The  name  *  Collector ' 

The  arises  from  his  duties  as  a  revenue  official.  He  i? 

Mfagistrate.  ^Iso    a    Magistrate    with    judicial    powers  in 

criminal  cases.  The  Collector  used  also  to  be 
a-  civil  judge,  but  civil  judicial  work  has  now  been 
transferred  to  District  Judges.  The  Collector  is  the 
representative  of  the  government  in  his  district.  A 
large  part  of  his  duties  is  concerned  with  revenue  ad- 
ministration. In  Bengal,  where  landlords  contribute 
fixed  amounts  according  to  the  Permanent  Settlement, 
his  work  is  not  so  heavy  as  in  provinces  like  Mad'ras, 
where  the  revenue  is  paid  by  individual  cultivators.  In 
Bengal  he  is  responsible  for  the  management  of  frovem- 
mcnt  estates  and  private   estates  administered   by  the 
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Court  of  Wards.     He  is  also  responsible  for  all  matters^ 
affecting  the  welfare  of  the  oultivators,   and,  in  some 
provinces,  for  the  settlement  of  rent  disputes,  and  for 
the  arrangement  of  loans  from  Government  for^  agricul- 
tural purposes.     He  is  also  responsible    for    the    admin- 
istration  of   other  sources   of   revenue,   such   as  excise, 
stamps,  and  income  tlax,  and  he  is  in  charge  of  the  dis- 
trict    treasury.     He     gives     regular    returns'    of     dis- 
trict crops  and  other  statistics  and  prices.     With  the 
growing   specialisation    of   functions    in    administration 
the  Collector  has  less  direct  dealings  with  many  thinga 
than   he    used    to    have.     Education,    sanitation,    jails, 
forests,   public   works   and   agriculture   are   now   under 
separate  departments,  but  his  advice  and   co-operation 
are  needed;  from  time  to  time  in  all  these  affairs.     The 
growth  of  local  self-government  has  also  relieved  the 
Collector  of  much   detailed  administration   in  the  case 
of  municipalities  and  district  boards.     As  time  'goes  on 
the  functions  of  these  bodies  tend  more  and  more  to 
pass  into  non-official  hands,  nevertheless  he  is  in  con- 
stant touch  with  these  bodies  even  though   officially  he 
may  not  be  chairman.     In  all  local  elections  he  is  res- 
ponsible for  nominations  and  general  supervision.     He 
is  the   returning  officer  for  the   district   constituencies 
of  the  new  legislative  councils.     He  has  almost  literally 
lundreds  of  miscellaneous  or  contingent  duties — such  as 
famine   relief,    arrangements  for  ceremonial  visits,   re- 
ports on  anything  referred  to  him  by  the  Government, 
recommendations  for  various  branches  of  the  provincial 
services,    interviews  *and    advice   to  inhabitantsi  of   his 
divstrict.     He  has  many  other  functions  which  ar*^'  semi- 
obligatory,    such   as   taking   a  personal   interest  in   the 
institutions  of  the   district,  especially  new  institutions, 
mch   as  niffht  or  industrial  schools.       He  is  frequently 
=^x-officio  president  of  bodies,  such    as  school    coramitt-^ 
?es.     He  is  also  a^  tourinof  officer.       On  his  tours  he  in- 
spects   the    work    and    offices    of    his    subordinates    and 
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generally  acquaints  himself,  and  shows  sympathy  with 
the  \vork  of  his  district.  He  is  also  a  Hagistcate. 
Magisterial  powers  are  of  three  classes,  first,  second 
4Uid  third.  Pirst  class  powers  mean  that  Hie  Maigis- 
trate  can  imprison  for  two  years  and  fine  up  to  Es.  1,000. 
As  a  rule  the  Collector  leaves  much  of  the  magisterial 
work  to  his  subordinate  oflicers,  but  the  Collector  is 
responsible  for  the  supervision  of  their  work.  As 
Magistrate  he  is  also  responsible  for  the  peace  and  good 
^rder  of  the  district.  The  organisation  and  internal 
management  of  the  police  of  the  district  are  under  the 
Police  Superintendent.  In  matters  relating  to 
crime  and  the  peace  oi  the  district  the  Superinten- 
dent of  Police  is  under  the  District  Magistrate.  In  re- 
gard to  the  internal  management  of  the  police  force  he 
is  under  the  Inspectbr-General  of  Police,  who  is  aswsisted 
by  Deputy  Inspectors-General,  each  of  whom  in  the  cavse 
of  the  district  police  is  in  charge  of  a  *  range  '  of  dis- 
tricts. 

4  Stationed  at  the  district  headquarters  isi  usually  a 
number  of  other  officials  who  are  responsible  for  spe- 
cialised branches  of  administrative  work — sucli 
*other  .as  the  Civil  Surgeon,  who  controls  the  gov- 
oflnouul,  emment  hospitals  and  dispensaries  and  acts  as 
medical  attendiant  to  the  government  officers 
at  the  headquarters  station;  the  Public  Works  Officer 
(Superintending  or  Executive  Engineer,  according  to 
the  type  of  district  and  organisation)  who  supervises 
plans,  erects,  and  is  responsible  generally  for  govern- 
ment buildings ;  the  forest  officer  and  insjyector  of  schools, 
the  area!  of  whose  jurisdiction  is  usually  ^  wider  thau 
the  district;  the  District  Engineer,  who  is  a  servant 
of  the  District  Board,  and  many  assistants  both  to  these 
officials  and  to  the  Magistrate  himself.  The  District 
and  Sessions  Judge  is  also  stationed  at  the  headquarter 
of  the  district.  Of  his  functions  we  shall  speak 
presently. 
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The  district  is  subdivided  into  smaller  areas  or  sub- 
divisions each  of  which  is  in  charge  of  an  official  of  the 

Indian,  Provincial  or  Subordinate  Civil  Ser- 
divtsilUai  ^^^®?*  These  officials  act  under  the  Collector. 
Officer.         Their  powers  and  duties  are  similar  ito  his  own, 

but  less  wide.  The  number  of  subdivisions  in 
a  district  varies  within  provinces  and  from  province  to 
province  according  to  the  size  of  the  district.  In 
Bengal  five  is  a  usual  number  of  subdivisions  in  a  dis- 
trict, thougji  some  districts  have  no  subdivision  at  all. 
The  headquarters,  or  mdar  subdivision,  is  the  subdivi- 
sion in  which  the  district  headquarters,  with  the  Magis- 
trate's residence,  is  situated.  In  the  other  subdivisions 
there  are  court  houses,  offices,  treasuries  and  jadls,  as  at 
the  district  headquarters.  The  Subdivisional  Officers  in 
Bengal  and  in  Madras  reside  at  the  headquarters  of  their 
subdivisions,  but  in  Bombay  and  the  United  Provinces 
they  live  at  the  district  headquarters  station.  Subdivi- 
sional Officers,  like  Collectors,  are  touring  officers.  They 
inspect  iihe  smaller  areas,  or  thanas  (in  Bengal).  The 
til  ana  is  a  unit  of  police  administration,  in  charge  of  a 
sub-inspector.  The  lowest  revenue  unit  is  the  subdivis- 
ion which  usually  is  in  charge  of  as  Deputy  Collector. 
The  Sub-Deputy  Collector  has  no  separate  charge :  he 
issists  the  Collector  or  Deputy  Collector  in  charge  of  a 
subdivision.  In  Madras,  Bombay  and  the  United  Pro- 
vinces there  are  smaller  units,  taluks  or  tahsils,  ad- 
ministered by  tahsildars,  or  as  they  are  called  in  Bom- 
bay, mamlatdars.  These  belong  to  the  Subordinate 
Civil  Service,  and  in  larger  areas!  are  assisted  by  deputy 
)r  naib-tahsildars.  Below  these  are,  in  various  pro- 
vinces, kanongoes  or  revenue  inspectors,  and  the  village 
DflScials,  the  kamam,  karkun,  or  patwari  (village  ac- 
30untant)  the  lumbardar  and  chaukidar,  or  village 
vatchman. 
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Though  the  distinction   between   regulation  and  noi 

legulation    provinces    has    now    lost   its    force,    certai 

remnants     of     the     old     system     remain      i: 

Non-Regui-   the  non-regulation  provinces.       The   bodv   o 
ation  ^   ^     '         S*  •      XT-  •  -1 

ProviriMs.    Superior   oincers   m   these  provinces   is   kuowj 

as      the      Commission,       e.^.,      the      Panjal 

and  Burma  Commissions.     These  Commissions  are   re 

cruited  from  the  Indian  Civil  Service  and  officers  of  thi 

Indian  Army.     The  higher  posts  are  not,  as  in  the  otlie 

provinces,   confined  to  the  Indian  Civil   Service.      Th( 

head  of  the  district  is  called  Deputy  Commissioner,  no 

f  Collector.     His  Assistants  are  called  Assistant  Commit 

sioners,  if  members  of  the  Commission;  if  members  oi 

the  Provincial  Service  they    are  called  Extra-AssistaB 

Commissioners.     The  Financial  Commissioner  in  Bumi2 

-and  the  Punjab  is  the  head  of  the  revenue  administrat 

ioijL.     The  revenue  administration  of  Oudh  is  under  thi 

Board  of  Eevenue  of  the  United   Provinces.       In   th* 

Central    Provinces    the    Divisional    Commissioners    an^ 

District  Revenue  Officers  are  directly  subordinate  to  th^ 

Provincial  Government.    Except  that  the  District  Magi« 

trate    and    his    subordinates    have    wider    magisteria 

powers,  and  that  in  some  cases  the  executive  and  judi 

cial  functions  are  more  fully  combined,  the  district  a<i 

ministration  of  these  provinces  is  similar  to  that  of  ih 

regulation  provinces. 

Certain    minor   provinces — the    North-West    Front)«| 

Province,  British  Baluchistan,   Coorg,   Ajmer-Merwar^ 

and  the  Andaman   and   Nicobar  Islands — a^ 

provrnces    ^^^  included  in  the  Act  of  1919  as  coming  un<H 

the  new  constitutional  arrangements.      Ad 
for  political  purposes,  which,  up  to  1918,  was  under  t 
Government  of  Bombay,  is  now  under  the  British  Forei| 
Office.     Its     administration     is     still     conducted      fn 
Bombay. 


J 


I'OLITICAL    SCIENCE.  656 

.  r?f.f r"^^"^^ •*  ^^^'^^i^^  ProYince  is  administered  by 
a  thief  Comimssioner,  who  is  also  Agent  to  the  Govel 
The  North.  ?^^"f^^^eral  for   poUtical   relations    with   the 

iK!?nti.r       f^^*^^^  *"!>«»•     He  is  assisted   by  a  Secre- 
Province.     ^^^   a  Kevenue  Commissioner  and  Revenue 
Secretary,  a  Judicial  Commissioner,  and  three 
Judges  (two  divisional  and  sessions  judges,  and  one  ad- 
ditional).      The    various    departments— PoKce,    Public 
Works,  Education-are  organised  as  in  other  provinces, 
i  he  district    administration  is  on    the  Punjab    model, 
iiie  districts  are  under  Deputy  Commissioners,  who  are 
assisted  by  Assistant  or  Extra^Assistant  Commissioners, 
Jahsildars   and   Naib-Tahsildars.      In   this  province  the 
tnbe  IS  the  unit  equivalent  to  th^  village  of  the  rest  of 
India.     Municipal   government  has  been  introduced   in 
the  larger  towns.     The  revenue  and  expenditure  of  the 
province  are  under  the  Government  of  India.     Under 
tt^  Chief  Commissioner  are  various  agencies — Malakand, 
Khyber,   Kurram,  Tochi    and    Wana— of    which    two—' 
Tochi  valley  and  Kurram— pay  land  revenue  to  the  Gov- 
emment  of  India.     The  revenue  administration  of  the 
province   is  controlled   by  the  Revenue  Commissioner. 
For  both  criminal  and  civil  justice  there  are  two  Civil 
and  Sessions  Divisions,  each  presided  over  by  a  Sessions 
Judge,    ^he  head  of  the  judicial  administration  is  the 
Judicial  Commissioner,  whose  couril  is  the  highest  court 
of  appeal  in  the  province. 

Baluchistan  includes  three  main  divisions :  (a)  British 
Baluchistan;  (2)  Agency  Territories,  acquired  by  lease 
Baluchistan.  *^^  otherwise ;  (3)  the  Native  States  of  Kalat 
and  Las  Bela.  The  head  of  the  administr- 
ation is  the  Chief  Commissioner,  who  is  also  the  Agent 
to  the  Q^vemor-General.  He  is  assisted  by  a  Revenue 
Commissioner,  who  advises  him  in  financial  and  revenue 
administration,  a  first  assistant  and  secretary  (combined 
m  one  office),  and  other  officials,  including  a  number 
5f  political  agents.     The  administration  is  based  on  the 
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8elf-governrQ©nt  of  the  t'ldibes  by  jhgas  or  councils  of 
elders.  The  district  levies  play  an  impoitant  part  in 
the  civil  and  criminal  administration.  The  province  re- 
ceives  large  subsidies  from  the  Government  of  India; 

The   district   of    Coorg   is   a   petty   province  south   oi 
Mysore  which  was  annexed  in  1834  asi  the  result  of  mis- 
government.     It  is  administered  direct  for  the 
^'^  Government    of    India    by    the     Resident    in 

Mysore  who  is  also  Qhief  and  Judicial  Commissioner  of 
Coorg.  The  Secretariat  of  Coorg  is  at  Bangalore,  where 
the  Assistant  Resident  is  styled  Secretary  to  the  Chief 
Commissioner  of  Coorg. 

Ajmer-Merwara  is  a  part  of  British  India  situated  in 
Rajput  ana.  It'  consists  of  two  districts,  Ajmer  and  Mer- 
Ajmer-  wara.  It  is  administered  by  the  Agent,  to  the 

Merwara.  Governor-General  in  Rajputana,  who  is  also 
Chief  Commissioner  of  Ajmer-Merwara. 

The  Andaman  and  Nicobar  islands  derive  their  im- 
portance from  Port  Blair,  the  seat  of  the  administrat- 
ion, which  is  the  most  important  penal  sett- 
Andaman  lement  in  India.  The  head  of  the  admiii- 
*Uj^^'J^**»**'"  istration  is  known  as  Superintendent  of  Port 
Blair,  and  h^  is  assisted  by  a  Deputy  Super- 
intendent, a  Commandant  of  Military  Police,  a  Medical 
Superintendent  of  Jails,  and  assistants. 

The  administration  of  India  is  carried  on  largely  by 
various  services.  These  services  are  subdivided  into 
various  grades.  The  highest  grade  is  the  In> 
The  Indian  perial  Services,  services  which  are  recruited 
by  the  Secretary  of  State  for  India.  Next 
come  the  Provincial  Services,  recruited  provincialb 
from  persons  who  as  a  rule  are  domiciled  in  the  pro- 
vince. Next  come  the  Subordinate  Services,  and  in 
some  cases  Lower  Subordinate  Services.  The  memben 
of  the  Imperial,  and  Provincial  Services,  and  of  ih 
highest     •grades     of     the     Subordinate     Service      an 
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•  gazetted '  officers,  and  as  such  have  certain  rights  and 
privileges. 

The  most  important  service   in   India  is  the  Indian 
Civil  Service,  or,  as  it  is  usually  known,  the  I.C.S.     The 

The  I  c  s  ^?^^^^  ?*  .^^  I^C.S.  is  to  be  found  in  the 
•   •    •    •  differentiation  of  functions  necessary  for  the 
conduct  of  the  work  of  the  East  India  Company.     As 
'the   Company   became  an    administrative    or  governing 
body  as  well  as  a  trading  Company,  it  became  necessary 
to  crea.te  a  special  body  of  administrators  distinct  from 
the  traders.    Previously  the  work  of  administration  was 
carried  on  by  men  who  were  paid  very  small  salaries 
but  who  were  allowed  to  trade  on  their  own  account. 
I^ot  only  was  the  work  of  administration  indifEerently 
performed,      but      corruption      was      common.         Lord 
Cornwallis  reorganised  the  administrative*  side  of  the  work. 
He  laid  down  three  principles :  (1)  that  every  civil  ser- 
vant should  covenant  not  to   engage  in  private  trade 
and  not  to  receive  presents ;  (2)  that  the  Company)  should 
pay  sufficiently  liberal    salaries    to    remove    temptation 
from  its  officers;  and  (3)  that  the  principal  administrat- 
ive posts  under  the  Council  should  be  reserved  for  mem- 
bers of  the  service,  or  as  it  was  called  the  Covenanted 
Civil  Service.     The  members  of  the  service  had  to  sign 
a  covenant  in  which  they  agreed  not  to  trade  or  receive 
presents.     Other  Civil  Services  were  known  as  the  Un- 
co venanted  Services.     Members  of  the  Indian  Civil  Ser- 
vice were  at  first  nominated  by  the  Board  of  Directors. 
In  1800  Lord  Wellesley  established  a  College  at  Fort 
"William  to  train  young  civil  servants,  but  in  1805  it 
was  abolished  in  favour  of  a  special  college!  at  Hailey- 
bury  in  England,   where  the  young  civil   servants  re- 
ceived a  ^o  years'  training  prior  to  going  to  India. 
In  1853  the  nomination  system  ceased,  and  the  appoint- 
ments were  thrown  open  to  competition.     The  first  ex- 
amination was  held  in   1855.     The  Haileybury  college 
was   closed  in  1868.     The  competition  is  open  to  all 
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natural  born  subjects  of  the  Crown.  After  passing  the 
examination,  the  successful  candidates  undergo  a  period 
of  special  training,  usually  at  a  University  in  England, 
after  which  a  final  examination  must  be  passed.  On 
passing  this  examination,  the  civilian  comes  to  India, 
and  is  first  posted  to  a  headquarters  station  to  learn  his 
work.  During  his  first  two  years  he  has  to  pass  exami- 
nations in  languages  and  departmental  work.  After 
that  he  is  usually  posted  to  a  subdivision,  whence  by 
promotion  he  becomes  a  Collector,  or  a  District  and 
Sessions  Judge.  By  statute  a  number  of  posts  is  always 
reserved  for  members  of  the  Service. 

The  other  services  are  mainly  the  result  of  differentia- 
tion of  functions  in  administrative  work.     In  the  early 
days  of  British  administration,  members  of  the 
other  Indian  Civil  Service  were  responsible  for  all 

•rv  oM.  tranches  of  work.  With  the  development  of 
the  country,  other  services  were  instituited  on  the  model  of 
the  Civil  Service.  For  medical  work  there  is  the  Indian 
Medical  Service,  the  organisation  of  which  as  a  distinct 
body  dates  back  to  1764,  when  the  various  medical  officers 
*of  the  Company  were  organised.  They  were  divided 
later  into  provincial  cadres  or  establishments.  In  1766 
the  service  was  divided  into  two  branches,  military  and 
civil,  a  division  which  exists  at  present.  The  members 
of  the  service  are  recruited  by  a  special  examination 
open  to  all  natural  born  subjects  of  His  Majesty.  The 
earlier  years  of  an  officer's  service  are  spent  in  the  army, 
and  he  retains  army  rank  during  the  whole  of  his  ser- 
vice. He  is  liable  to  recall  to  the  army  if  necessary. 
The  Indian  Medical  Service  (or  I. M.S.,  as  it  is  usually 
known)  provides  civil  surgeons,  residency  surgeons, 
directors  of  research  institutes  and  other  research  workers , 
superintendents  of  jails  and  asylums  and  professors  ol 
medical  colleges.  Till  recently  I. M.S.  officers  adminis- 
tered the  Mints.       They  also  administer  sanitary  work 
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and,  largely,  the  jail  department.  There  are  also  suly- 
ordinate  sei  vices  of  assistant  surgeons  and  sub-assistatnt 
surgeons,  for  both  civil  and  military  woA. 

The  Indian  Police  Service  is  also  recruited  by  exaininaj- 
tion.  This  service  provides  officers  for  all  the  higher 
posts  of  police  administration.  The  Educational  Service, 
which  has  two  main  branches — administrative  ard  col- 
legiate or  teaching — is  appointed  by  selection,  as  also 
are  the  officers  of  the  other  specialised  services,  the  Geo- 
logical Survey,  the  Public  Works  Department  (iisiially 
called  the  P.  W.  D.),  the  State  Bailways,  and  the  various 
ecclesiastical  establishments.  There  are  special  women's 
educational  and  medical  services. 

As  a  general  rule  Indians  are  eligible  for  these  services 
on  equal  terms  with  Euorpeans.  The  possibility  of  their 
entering  the  services  used  to  depend  on  passing  the  neces- 
sary examinations  in  England.  Since  1919,  however, 
in  most  services  direct  promotion  is  possible  in  India  and 
in  several  cases  minimum  proportions  have  been  pres- 
cribed to  regulate  the  proportions  of  Indians  in  the 
services.  For  the  Indian  Civil  Service,  competitive 
examinations  are  about  to  be  instituted  in  India. 

France  and  Ptxrtugal  hold  possessions  in  India.  The 
French  possessions  comprise  five  main  settlements,  with 
Foreign  other  insignificant  plots.  The  five  are  Pond- 
'?n*Yndtei  icherry,  on  the  Coromandel  Coast,  Chander- 
(a)  Frenoh.  nagore,  near  Calcutta,  Karikal^  also  on  the  Co- 
romandel coast,  Mahe  on  the  Malabar  Coast,  and  Tanam, 
on  the  Coast  of  the  Northern  Circars.  The  administrat- 
ion isvConducted  by  a  governor,  resident  in  Pondicherry, 
who  is  also  commander  of  the  French  forces,  a  Chief 
Justice  and  heads  of  the  various  administrative  depart- 
ments. The  territories  are  divided  into  communes,  with 
communal  boards.  There  is  also  a  judicial  system,  with 
civil  and  criminal  courts,  and  courts  of  appeal.  Thp 
Tarious  French  i)08ses8ions  are  represented  in  the  French 
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legislature  by  one  senator  and  one  member  of  tbe  Cham- 
ber of  Deputies. 

The  chief  of  the  Portuguese  possessions  is  Goa.     The 
others    are    Daman   and    Pragana-Ifagar-Avely     on     the 
(b>   Portu-    Gujerat  Coast,  and  the  small  island  of  Diu  with 
guese.  Gogla  and  Simbor  on  the  South  of  the  Kathia- 

war  Peninsula.  The  administration  is  carried  on  by  a 
governor-general  and  council,  composed  of  official  and 
elected  members.  Tn  each  district  there  is  a  district 
council.  At  Daman  and  Diu  there  are  local  governors 
under  the  governor-general.  The  governor-general  re- 
sides in  Goa. 

6.    The  Jtjdicial  System. 

At  the  head  of  the  judicial  system  stands  the  Judicial 
Committee  of  the  Privy  Council.  It  is  the  final  court  of  ap- 
The  peal    from    Indian    courts.     Theoretically    the 

c^omnfittee  Crown  may  refer  any  matter  it  wishes  to  the 
of  the  Committee    for  advice,    but   actually   the    con- 

counoii.  ditions  of  appeal  are  regulated  by  the  Charters 
of  the  High  Courts  and  the  Code  of  Civil  Procedure.  In 
civil  matters  an  appeal  lies  (a)  from  a  final  decree  passed 
on  appeal  by  ai  High  Court  or  other  court  of  final  ap- 
pellate jurisdiction;  (h)  from  a  final  decree  of  a  High 
Court  passed  in  the  exercise  of  its  original  jurisdiction, 
and  (c)  from  any  other  decree  if  the  High  Court  certi- 
fies it  as  a  fit  subject  for  appeal.  Certain  limits  are  also 
laid  down  as  to  the  subject  matter  of  appeals.  In  the 
first  two  cases  the  amount  involved  in  the  original  suit, 
i.e.,  in  the  court,  of  first  instance,  must  not  be  less  than 
Rs.  10,000  as  also  must  be  the  value  oi  the  subject  matter 
of  the  suit  tried  by  the  Judicial  Committee,  or  it  must 
involve  property  of  the  same  value.  If  the  decree  in 
dispute  affirms  the  judgment  of  an  inferior  court,  the 
suit  must  involve  a  substantial  case  of  law.  In  criminal 
cases  an  appeal  lies  from  any  judgment  of  the  High  Coui-t 
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on  Its  original  side,  provided  the  High  Court  certifies 
tlie  subject  as  a  fit  one  for  appeal,  and  from  any  case 
where  a  point  of  law  is  reserved  for  the  opinion  of  the 
High  Court,  special  leave  to  appeal  may  be  granted  by  the 
crown. 

After  the  Judicial  Committee  come  the  High  Courts, 
which  were  established  by  the  Indian  High'  Courts  Act  of 
1861.  The  present  constitution,  powers,  etc., 
Jourlsl***  of  the  High  Courts  are  regulated  by  the  Gov- 
ernment of  India  Act  of  1915.  High  Courts  in 
Indiai  are  established  by  Letters  Patent,  and  may  be 
abolished  by  '  an  Act  of  the  Indian  legislature, 
subject  to  the  approval  of  the  Secretary  of  State  in 
Council  The  number  of  judges  in  any  High  Court, 
including  the  Chief  Justice  and  xldditional  Judges,  can- 
not be  more  than  twenty.  Additional  Judges  may  be 
appointed  by  the  Governor-General  for  a.  period 
of  not  more  than  two  years.  Of  the  total  number 
one-third  including  th©  Chief  Justice  and  excluding 
Additional  Judges,  must  be  barristers  of  England  or  Ire- 
land or  a  member  of  the  Faculty  of  Advocates  of  Scotland 
of  not  lees  than  five  yeairs'  standing.  At  least  one-third 
must  be  members  of  the  Indian  Civil  Service  of  not  less 
than  ten  years'  standing,  who  for  at  least  three  years 
have  exercised  the  powers  of  a  district  judge.  The  other 
third  must  be  either  pleaders  of  a  High  Court  of  not  less 
than  ten  years'  standing,  or  persons  who  have  held  jud-^ 
icial  office  not  inferior  to  that  of  a  subordinate  judge  or 
a  judge  of  a  small  cause?  court  for  not  less  than  live  years. 
Judges  are  appointed  and  hold  office  during  the  pleasure 
of  tfce  Crown. 

The  salaries,  and  other  matters  connected  with  the 
salaries  of  chief  justices  and  judges  ox  the  High  Court 
are  fixed  by  the  Secretary  of  State  in  Council.  Acting 
appointments  are  filled  by  the  local  government  con- 
cerned, or  in  the, case  of  the  Calcutta  High  Court  by 
the  Governor-General  in  Council. 
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The   jurisdiction  and   powers   of   each   High  Court  is 
fixed  by  the  Letters  Patent  creating*  it.     These  Letters 
Patent   may  be   altered   at  any   time  by   His 
jurisdic-     Majesty  by  further  Letters  Patent.     The  High 
of^Hish        Courts     are     forbidden     to    exercise     original 
Courts.        jurisdiction   in   any  matter  concerning  the   re- 
venue.   Each  of  the  High  Courts  is  vested  with 
powers  of  superintendence  over  subordinate  courts,  i.e.. 
courts  from  which  appeajl  lies  to  the  High  Court'.     They 
may  call  for  returns  from,  transfer  any  suit  or  appeal 
from,  make  rules  regulating  the  proceedings  of,  prescribe 
forms  for,   and  settle  fees  for  lawyers  in  these  courts. 
Each  High  Court  may  maike  its  own  rules  for  the  conduct 
of   its  original  ^  or   appellate  business,    and   each   Chief 
Justice  is  vested  with  powers  to  determine  which  judge 
is  to  sit  alone,   or  what  judges  are  to  sit  together  for 
judicial  purposes. 

The  High  Court  of  Calcutta  has  ordinary  orij^inal 
jurisdiction  in  suits  of  all  descriptions,  fexcept  snualll 
causes,  within  Calcutta?.  An  appeal  lies  from 
Powers  Of  a  judge  on  the  original  side,  to  a  bench  on  the 
courts.  *  appellate  side.  By  its  extraordinary  original 
jurisdiction  it  may  remove  a  suit  from  a  sub- 
ordinate court,  either  with  the  consent  of  the  parties  or 
to  further  the  ends  ox  justice.  It  is  a  court  of  appeal  from 
all  subordinate  courts.  It  exercises  its  ordinary  criminal 
jurisdiction  in  respect  to  persons  within  or  withou/t  Ben- 
gal, and  not  within  the  jurisdiction  of  another  High 
Court.  It  has  also  jurisdiction  in  marriage  affairs  be- 
tween Christian  subjects. 

The  High  Courts  of  Bombay  and  Madras  are  similar, 
but  High  Couffts  not  within  presidency  towns,  e.g.,  at 
Lahore  and  Allahabad,  are  vested  with  ordinary  original 
jurisdiction  save  as  regards  criminal  proceedings  against 
Eurooean  British  subjects. 


POLITICAL  SCIENCB.  663 

The  Govemor-General-in-Council  may  alter  the  local 
limits  of  tlie  jurisdiction  of  High  Courts.  Every  such 
Power  to  order  is  transmitted  to  the  Secretary  of 
^uriiNiiotion  State.  The  Crown  may  disallow  such  an 
of  Courts,     order. 

The  power  to  crearte  additional  High  Courts  is  Tested 

in  the  Crown.       It  may  establish  such  courtS'  in  any 

terriDones  in  British  India^  whether  within  the 

Hi^h^CMirtt  limits  of  the  jurisdiction  of  an  existing  court 

or  noti.     It  may  also  alter  these  limits,   amd 

make  such  other  changee  as  may  be  necessary. 

Where    High    Courts     have     not    been     establiished 
their    place     is     taken     by     Chief  Courts   or  Judicial 
Commissioners.     Thus  in  Dhe  Punjab,  before 
Chief  the  High  Court  was  established,  there  was  a 

jSdSfai*"**  Chief  Court,  established  in  1866,  composed  of 
?onlwI*"  ^  Chief  Judge  and  Judges  appointed  by  the 
Governor- General-in -Council.  In  1900  a  simil- 
ar Court  was  established  in  Burma,  which  has  now 
five  judges.  The  Chief  Court  of  Burma  exercises 
original  jurisdiction  in  both  civil  and  crimxnail  matters. 
Where  there  is  no  High  Court  or  Chief  Court,  its  place 
is  taken  by  Judicial  Commissioners,  who  are  appointed 
by  the  Governor-General,  and  exercise  such  authority 
tts  is  conferred  on  them  by  various  Indian  enactments. 

Below  the  High  Courts,  Chief  Courts  and  Courts  of 
Judicial    Commissioners    are    the    Sessions    Courts,  ^  for 

criminal  work.  Every  province  is  divided 
courSI*      ^^^  sessions  districts,   with  aj  Sessions  Judge, 

and,  if  necessary.  Additional  and  Assistant 
Sessions  Judges.  Sessions  Courts  exercise  both  ori- 
ginal and  appellate  jurisdiction.  They  may  impose  any 
punishment  authorised  by  law,  but  death  sentences  are 
subject  to  confirmation  by  the  High  Court.  District 
and  Sessions  Judges  are  members  of  the  Indian  or 
Provincial  Civil  or  Judicial  Services. 
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BeJow  the  Sessions  Courts  are  the  Magistrates' 
Courts.  These  Courts  are  of  three  classes — in- 
Magistrates'  vested  with  first  class,  second  class  and  third 
Courts.  class  powers,  respectively.  A  Magistrate 
with  first  class  powers  may  inflict  punishments  up  to 
two  years*  imprisonment  or  fines  up  to  Rs.  1,000;  with 
second  class  powers,  up  to  six  months*  imprisonment 
or  Bdg.  200  fine;  with  third  class  powers,  up  to  one 
month's  imprisonment  or  Rs.  100  fine.  Appeal  lies  to 
a  first  class  Magistrate  from  decisions  of  second  and 
third  class  Magistrates.  The  Magistrate's  powers  are 
exercised  within  definite  territorial  limits.  The  Code 
of  Criminal  Procedure  largely  regulates  the  organisa- 
tion and  direction  of  criminal  work.  First  class 
Maigistrates  may  also  commit  for  trial'  at  the  Sessions 
Court  offences  for  which  they  have  not  powers  to  inflict 
adequate  punishment.  Appeal  lies  from  the  Magis- 
trate's judgments  to  the  Sessions  Judge.  Special 
arrangements  may  be  made  by  the  governments  concern- 
ed for  the  trial  of  i>articullar  cases,  fci.^.,  they  may  nomi- 
nate special  magistrates  or  invest  a  magistrate  with  in- 
creased powers  of  punishment,  except  the  power  of  deatE- 
sentence. 

• 

District  Magistrates  have  as  a  rule  little  time'  for 
judicial  work,  which  they  delegate  to  their  sub- 
ordinates. In  all  districts  and  towns  Honorary  Magis- 
trates are  appointed,  who  try  cases  from  time  to  time 
according  to  their  powers.  In  the  Presidency  towns 
there  are  Presidency  Magistrates  \vho  try  minor 
offences  and  commit  major  offences  to  the  High  Court. 
MJagistirateis  are  also  empowered  to  prevent  crime, 
.e-g.,  by  demanding  security  for  good  behaviour.^  They 
are  also  empowered  to  deal  with  unlawful  ^asemblies  and 
to  prevent  public  nuisances.  The  judicial  powers  of 
Magistrates  extend  from  the  District  Magistrate  down 
to  the  village  officials. 
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For  criminal  cases  tlie  jury  system  exists.  Juries  are  not 
ased  in  civil  cases.  If,  as  sometimes  haippens  in  less  ad- 
juries  and  vanced  districts,  it  is  impossible  to  empanel  a 
'  3^ry>  assessors  may  be  appointed.  These  assess- 
ors sit  and  assist  the  jndge  but  do  not  control  his  decision. 
Juries  consist  of  nine  members  (in  High  Court  cases) 
Dr  (in  other  Courts)  aai  uneven  number  not  exceeding 
nine,  as  fixed  by  the  provincial  government.  A  Judge 
must  accept  the  opinion  of  the  majority,  but  if  he  con- 
siders they  have  given  a  wrong  verdict,  he  may  refer  the 
case  to  the  High  Court,  which  may  alter  or  annul  the 
finding  of  the  jury. 

The  organisation  of  the  inferior  civil  courts  varies 
from  province  to  province.  These  courts  have  all  been 
Inferior  constituted  by  various  enactments  and  rules. 
Civil  Generally  speaking,   there  are  three  grades  of 

Courts.  g^^j^  Courts — the  District  Court,  the  Sub- 
ordinate Judge's  Court,  and  the  Munsiff's  Court.  The 
District  Court  has  jurisdiction  over  an  administrative 
Jistrict,  and  is  presided  over  by  the  District  and  Sessions 
Judge,  who  is  a  member  of  the  Indian  or  Provincial 
Civil  Service.  The  District  Court  is  the  chief  civil 
:»otirt  of  original  jurisdiction  in  the  district.  This 
poiirt  has  jurisdiction  in  all  original  civil  suits,  saive 
in  so  far  as  they  must  be  instituted  in  lower  courts  if 
the  lower  courts  are  competent  to'  try  them.  The  Dis- 
trict Judge  has  control  over  all  the  lower  civil  courts 
in  the  district.  The  courts  of  Subordinate  Judges  have 
the  same  original  jurisdiction  as  the  District  Courts, 
rhe  Munsifl*s  Courts,  the  lowest  civil  courts,  have 
iurisdiciion  in  suits  not  exceeding  Rs.  1,000,  or,  in  some 
?ases,  Rs.  2,000  in  value.  An  appeal  lies  from  the  deci- 
sions of  a  Munsiff  to  thei  District  Judge,  who  may  ariye 
he  case  for  disposal  to  the  Sabiordinate  Judiare.  The  Dis- 
rict  Judsre  also  hears  appeals  from  the  decisions 
►f  the  Subordinate  Judge,  save  in  suits  exceeding 
Els.  1,000  in   value,  when  the    appeal  lies  to  the    High 
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Court.     An    appeal    lies  to    the    High    Coxtrt  from  the 
decisions  of  IHstrict  Judges. 

from  province  to  province  there  are  many  other 
courts  for  special  purposes,  e.g..  Small  Cause  CourtsJ 
both  in  the  Presidency  Towns  and  districts,  for  the 
trial  of  petty  money  suits,  with  a  limited  righii  of  ap- 
peal. This  power  may  be  conferred  on  Subordinate 
Judges  and  Munsiffs.  In  the  Presidency  Towns  tM 
Small  Cause  Courts  try  suits  involving  as  much  as 
Rs.  2,000  or  Es.  2,500  in  value.  In  Bombay  and  Calcutta 
there  are  also  Co:^ner's  Courts  to  conduct  inquests  oi 
bodies  of  persons  who  have  been  accidentally  killed, 
etc.  The  functions  of  the  Coroner  in  country  Districts 
are  exercised  by  the  police  officials  and  magistrates. 

The  chief  law  officers,  besides  officials  such  as  the  Lav 

Member  of  the  Viceroy's  Executive    Council,    with    his 

Secretariat,  and  the  corresponding  departments 

Offloors.  ^^  ^^®  Provincial  Governments,  and  Secre- 
taries to  Legislative  Councils,  are ,  the  Advo- 
cates-General for  Bengal,  Madras  and  Bombay,  and 
Government  Advocates  aaid  Assistants  in  other  provinces.' 
who  advise  their  respective  governments  in  legal 
cases,  and  perform  other  duties  as  prescribed  by 
the  Codes  of  Civil  and  Criminal  Procedure.  The 
Advocate-General  of  Bengal,  who  advises  the  Gov- 
ernment of  India  as  well  ais  the  Government  of 
Bengal  is  assisted  by  a  Standing  Counsel.  Provincial 
Governments  have  also  Government  Solicitors,  Legal 
Remembrancers  (usually  members  of  the  judicial  branchj 
of  the  I.  C.  S.)  and  Assistant  Legal  Remembrancers. 
In  the  districts  the  Government  Pleader  conducts  gov- 
ernment cases.  In  Calcutta,  Madras  and  Bombay  therei 
are  semi- judicial  Sheriffs,  attached  to  the  original  sidesl 
of  the  High  Courts.  They  are  responsible  for  the 
execution  of  piV)cesses,  custody  of  persons  and  the  call- 
ing of  public  meetings,   on  certain  conditions.       Theii 
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losts  aire  mainly  honorary.       They  are  appointed  from 
ear  to  year. 

One  of  the  most  debated  questions  in  recent  years 
las  been  the  union  of  executive  and  judicial 
xecutive  P^^^^s  ^  ^e  organisation  of  the  govem- 
!nd   .  ment.     Before  the  advent  of  the  British  such 

uoicia .      ^nJQn  q{  powers  was  common  and  accepted  by 
he  people  without  murmur.     But  with  the  growth  of 
ducation   and   with   the  development  of  constitutional 
reedom,   the  union  of  executive  and  judicial  has  been 
leld     to    be   contrary   to   the   theory    of    separation    of 
K)wers,    and    therefore,    subversive  of  freedom.       This 
mion  is  seen  at  its    maximum  in  the    functions  of  the 
)istrict    Magistrate  or    Collector,  or    Deputy    Commis- 
ioner,  as  the  case  may  be,  and  his  subordinate  officers. 
lis  functions  are  mainly  connected  with  revenue  and 
uch    other    work    as    we    have    seen.     He     is    also     a 
aagistrate    with     first    class    powers.       Within     these 
lowers  he  may  undertake  what  judicial  work  he  pleases. 
le  may  transfer  cases,  call  for  records,  send  cases  to 
he  High  Court  for  revision,  and  recommit  accused  per- 
ons  for  trial.     He  supervises  the  work  of  his  subordi- 
Late  officers  who  may  have  magisterial  powers  of  the 
irst,    second  or    third    class.     As  the    careers  of  these 
ubordinates  depend  partly  on  his  recommendations,  they 
re    affected    considerably    by    his    opinion    of    tTiem, 
nd  it  is  humanly  impossible  for  them  to  be  free  from 
lis  influence  in  their  general  and  judicial  work.     The 
lagisterial  work  of   the   Collector  includes  tlie  preven- 
ion  of  crime,  disturbances  and    nuisances.     His  judi- 
ial    work  id    subject  to    the    appellate    jurisdiction  of 
•oth  the  Sessions  Judge  and  the  High  Court,  so  that, 
»articulariy  in  more  serious  cases,  he  cannot  depart  far 
rom  the  ordinary  legal  processes  and  arguments.     In 
ractice  few    Collectors    have    time  for    much    judicial 
rork. 
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^  Another  instance  of  the  union  of  executive  and  judi- 
cial powers   is  the   Revenue  Courts.       The  jurisdictioD 

of  the  High  Court,  we  have  seen,  is  restrict- 
courSI?*        ®d  i^  respect  to  revenue  cases.       Such  cases 

are    decided  in    Revenue    Courts,     which  are 

presided  over  by  revenue  officials.        After  the   passing 

of  the  Regulating  Act  of  1773,  which  set  up  the  dual 

authority  of  the  Governor-General  and  his  Council  anr 

the  Supreme  Court,  tHe  Supreme  Court  so  ham.pered  tk 

Executive  Government  that  the  revenue  administration 

was'  made  extremely  difficult,   and  in  cases  impossiblej 

In    1781    the    Amending   Act   took   away    some    of   tie 

powers    o.t    the    Supreme    Court,    and    in    the    time   ol 

Lord      Cornwallis,     Collectors      were      given      judiciaj 

powers     for     revenue     purposes.       Later    Lord     Com 

wallis    affirmed    the    principle    that    executive     office 

should  not  be    empowered  to    interfere    with  the    leg 

rights  of    land-holders.     The  acts  of    revenue    official 

were     made     subject      to      the      jurisdiction      of      tt 

courts.       In     the     course     of     time     the     spheres     c 

authority  of  the  courts  and    Collectors  were    gradual!? 

made    clearer.     The    Courts  do    not    interfere    now  ir 

purely  fiscal  matters,  'i.e.,  with    the    actual    assessment 

and  collection  of  revenue.       Questions  of  title  to  laiiJ 

are  now  tried  by  the  Courts,  as  also,  *  mainly,  are  rei 

suits.     "Where  rent  suits  are  tried  by  the  revenue   offi 

cials,  the  procedure  is  practically  the  same  as  that  ol 

a  civil  court. 

7.     Local  Government. 

The  system  of  Local  Government  in  India  is  partlj 

indigenous  and  partly  the  result  of  British  administrat 

ion.      The  most  typical  Indian   unit  of  local 

vnlage.        government   is  the   village,    which   is  all   brJ 

universal    throughout    India.     The  village  i 

a  small    settlement,  with  its    houses,    usually   more  ol 
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?ss  compactly  situated  in  a  central  position  on  the 
illage  lands,  its  groves,  and  wells.  The)  village  has 
;s  own  organisation  and  its  own  laws — usually  a 
umber  of  customary  rules.  It  is  usually  self -com- 
lete,  with  its  own  artisans,  most  of  which  exercise 
leir  calling  as  a  matter  of  caste,  and  other  fimction- 
ries,  such  as  the  accountant  or  writer,  who  keeps  the 
Lllage  accounts,  and  the  chaukidar,  or  village  watch- 
lan,  who  is  the  lowest  of  all  the  administrativei  officials 
1  iQdia. 

According  to  the»  division  of  Baden-Powell  the 
adian  village  is  of  two  types — (1)  The  **ryotwari ''^ 
fpes  of  village,  the  chief  type  outside  northern  India,. 
iiage.  where  the  revenue  is  assessed  on  individual 
iiltivators.,  There  is  no  joint  responsibility  in  such  a 
Uage.  The  headknan — the  redM — is  resposible  for 
16  maintenance  of  law  and  order,  and  for  the  coUec- 
on  of  government  revenue.  (2)  The  '^  joint-village" 
C  Northern  India,  where  the  revenue  used  to  be  assess- 
1  on  the  village  as  a  whole  by  a  body  of  superior  pro- 
rietors,  who  own  the  village.  The  organ  of  govem- 
lent  in  this  type  of  village  originally  was  the  panch- 
^at,  or  committee  of  the  heads  of  the  chief  families. 
o  the  panchayat  was  later  added  the  lambardar,,  or 
Badman,  who  represents  the  village  in  its  dealings 
ith  the  local  authorities.  The  Indian  village  is  the 
rimary  unit  of  administration  in  India,  and,  where 
Dssible,  it  has  been  used  as  a  unit  of  local  self-govem- 
ent.  The  village  headman  is  usually  an  agent  of  the 
cal  government,  with  a  fixed  salary.  He  ^  is  re- 
onsible  for  the  collection  of  the  revenue,  and  in  some 
ovinces  has  powers  to  try  petty  cases.  He  is  res- 
nsible  also  for  the  maintenance  of  law  and  order 
id  for  making  reports  to  the  higher  authorities  on  the 
fairs  of  the  village,  such  as  health,  the  state  of  tne 
•ops,  and  crime.  Sometimes  there  are  separate  head- 
en  for  revenue  administration  and  for  police  purposes. 
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The  village  never  really  developed  into  an  institntioiJ 
of  local  government  such  as  we  now  know  in  either  the 
Hindu  or  Mahommedan  times.  There  was  always  a  ten 
dency  to  place  it  under  a  local  official  directly  respons- 
ible to  the  local  autihorities.  Representative  self-goT* 
ernment  was  unknown.  With  the  advent  of  the  Brit 
ish,  and  the  devellopment  of  local'  self-government,  th( 
village  became  not  only  a  unit  in  the  general  adminis- 
tration, but  a  unit  of  representative  self-government 
Thus  in  Madras,  the  primary  unit*  of  local  governmeni 
is  either  the  village  or  a  gxoup  of  villages  j  in  Bengal 
there  are  Unions,  with  Union  Boards,  which  deal  with 
groups  of  villages. 

The  scheme  of  local  government  over  the  who! 
of  -India  varies  accotrding  to  the  type  of  a 
The  General  ministrative  units.  Generally  speaking,  the 
tooarcoV-  ^^  ^  series  of  local  self-governing  areas, 
ernment.  arranged  from  lower  to  higher  on  a  fair! 
uniform  scale.  Starting  from  i3ie  village  or  groups  o 
villages,  with  their  Panchayats  or  Union  Boards,  ih 
scale  ascends  through  the  Local  Board,  the  area  of  it 
jurisdiction  being  tJie  Sub-division  or  its  equivalent 
to  the  District'  Board,  the  most  important  of  local  self 
governing  bodies  in  rural  areas.  Its  area  is  the  s\i 
ministrative  district.  This  system  prevails  in  Bengal 
with  its  Unions,  Local  Boards  and  District  Boards;  ii 
Madras,  with  its  Panchayats,  Taluk  Boards,  and  Distric 
boards,  and  in  the  Central  Prtovinces.  In  other  province^ 
only  two  grades  of  board  exist,  e.g,,  in  Bombay,  Distric' 
and  Taluk  Boards  and  in  the  United  Provinces 
District  and  Sub-District  Boards.  The  creation  o 
the  various  grades  of  local  self-governing  bodi 
under  the  District  Board  rests  with  the  discretion 
the  Provincial  Governments.  The  actual  numbers,  th 
organisation,  and  powers  of  these  bodies  vary  fro 
year  to  year. 
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Tbe  powers  of  these  bodies,  and  the  extent  of 
their  functions,  are  also  graded  on  a  scale  from 
lower  to  higher.  Thus  the  Panchayats  and 
Funotfons!''  Unions  deal  with  local  sanitation,  roads, 
maintenance  of  order,  dispensaries,  wells  and 
primaay  schools.^  They  have  very  restricted  powers  of 
taxation  to  provide  them  with  the  funds  necessary  for 
carrying  on  their  work.  Local  Boards  have-  wider 
powers  of  the  same  typo.  The  widest  duties  and  powers 
are  possessed  by  the  District  Boards,  which  represent 
the  whole  district.  These  Boards  have  their  own 
organisations  and  stafEs  to  carry  out  their  functions. 
The  District  Board,  which  is  responsible  for  roads, 
bridges,  medical,  veterinary,  educational  and  other 
types  of  work,  usually  has  ^r  permanent  District  Engin- 
eer, and  Veterinary  OflScer,  with  assistants  and 
offices.  In  work  such  as  education  they  work  in  close 
co-operation  with  the  Education  Department. 

The  various  Boards  have  statutory  powers  of  taxa* 
tion.  The  main  sources  of  revenue  are  the  land  cess, 
Toad  tolls,  fees  from  pounds,  and  ferries,  and  grants 
from  the  Provincial  Governments.  The  accounts  are 
subject  to  audit  by  officials  of  the  Provincial  Government. 

The  constitution  of  the  various  Boards  may  be  said 
io  vary  with  the  educational  development  of  the 
Province.  The  policy  of  the  central  Gov- 
Modern  ernments  is  wherever  possible  to  make 
Locai^seif-  these  bodies  as  lion-official  as  possible.  The 
Covernmant.  i2^,^|)QP  of  elected  members  varies  from  about 
one-half  to  three-fourths,  of  the  total  num- 
ber.. The  other  members  are  nominated  by  the  Provin- 
cial Government  on  the  recommendation  of  the  District 
Magistrate,  who,  in  his  turn,  receives  nominations  for 
the  smaller  boards  from  his  sub-divisional  officers.  The 
local  boards  as  a  rule  elect  a  large  proportion  of  the 
members  of  the  District  Boards. 
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In  the  early  days  of  local  self-government  the  chair- 
men of  the  yarions  boards^  were  nsusdly  the  chief  local 
officials---the  Collector  or  Sub-divisional  Officer  as  the 
case  might  be.  As  the^  boards  grew  in  power  and 
strength  the  official  chairmen  have  been  largely  re- 
placed by  nonK)fficialsM  It  is  likely  that  in  thel  course 
of  time  all  the  local  self-governing  bodies  will  have 
non-official  chairmen,  and  that  the  right  of  official 
nomination  will  be  used  only  to  secure  the  representa- 
tion on  the  local  bodies  of  interests  or  communities 
which  otherwise  would  have  no  representation. 

Municipal  administration  in  India  dates  from  1687, 
when  James  II  granted  powers  to  the  East  India  Com- 
pany to  establish  a  Corporation  and  Mayor's 
Qo""j.ng,*nt  Court  in  Madras.  The  Corporation,  with  an 
organisation  on  the  English  model,  was  creat- 
ed but  the  opposition  of  the  people  to  municipal  tax- 
ation prevented  the  Corpora,tion  from  becoming  a  reality. 
The  only  effective  result  of  the  Company's  efforts  in 
Madras  was  the  creation  of  a  Mayor's  Court,  the  funct- 
ions of  which  were  more  judicial  than  administrative. 
The  Charter  Act  of  1793  empowered  the  Govej!*nor-Gener 
al  to  appoint  Justices  of  the  Peace  for  the  Presidency 
Towns,  who,  in  addition  to  their  judicial  duties,  were 
to  have  municipal  duties  such  as  cleansing  and 
repairing  the  streets,  and  certain  powers  of  local  tax- 
ation. Thf  Municipal  powers  and  duties  were  gradual- 
ly widened,  till  from  1856  onwards,  corporate  bodies 
of  three  paid  nominated  members  were  created.  After 
the  Councils  Act  of  1861  the  basis  of  the  present  sys- 
tem was  laid.  Actsi  were  X)assed  between  1888  and 
1904  for  the  creation  of  Corporations  in  Calcutta,  Bom- 
bay and  Madras.  Municii)alities  are  now  of  two  types 
— ^District  Municipalities  and  Presidency  Municipalities. 
The  District  Municipalities  are  created  by  Provincial 
Governments  under  the  various  Local  Government  Acts. 
The    Presidency    Municipalities  were    incorporated  br 
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special  Acts,    the  Bombay  Act   of   1888,   the    Calcutta 
Act  of  1899,  and  the  Madras  Act  of  1904. 

Provincial  Goyeniments  have  powers  to  create  muni- 
cipalities in    areas    where  in    their    opinion 
^J"Ji^„H*jJj;  municipal     government     will     be     beneficial- 
aiitiM.         Such  municipalities  are  created  in  towns  with 
a  sufficient  number  of   inhabitants   to   justify 
self-government.        The      mumicipal      government      is 
vested  in    a    body    of   Commissioners    or    Councillors^ 
called  the  Municipality  or  Municipal  Council  oif  Muni- 
cipal Committee.     In  most  municipalities  the  Commis- 
sioners are  partly  elected  and  partly  nominated.     The 
proportion   of   elected   to  nominated   members,    varying 
from  one-half  to  three-fourths,  is  usually  fixed  by  law, 
though  the  Provincial  Government  hasi  usually  the  power 
to  vary  the  proportion.    The  proportion  of  salaried  gov- 
ernment   officials    who    may  be    nominated  isf    usually 
limited..    I^omination  is    used    mainly  for    the    repre- 
sentation of  minorities.     Usually  a  number  of  posts  are 
represented  on  an  ex-officio  basis.       The  rules  of  elect- 
ion aret  drawn  up  by  the  Provincial  Governments  con-^ 
cemed.     Voters    must  be    male    residents  not    below  a 
specified    age.    Property    or    status    qualifications    are 
usually  made  essential.      For  voting  purposes  municip- 
alities are  usuaiUy  arranged  into  wards,  though  some- 
times voting  is  by  communities.       In  some  cases  both 
principles  are  adopted.     Wards  are  used  also  as  a  basis 
of  municipal  supervision  and  general  organisation. 

The  maximum  life  of  a  municipal  Council  is  three  years. 
One  Chairman  and  one  Vice-Chairman,  are  usually  elected 
by  the  Commissioners,  though  sometimes  they  are 
nominated  by  the  Provincial  Government  on  the  advice  of 
the  Collector  or  Commissioner.  The  Provincial  Govern- 
ment possesses  large  powers  of  control  in  cases  of  abuse  of 
power  or  neglect  of  duity  by  a  municipality.  The  Govern- 
ment may  provide  for  the  carrying  out  of  wort  which  the 
municipality  neglects,  or,  in  extreme  cases  of  neglect  or 

a2 
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abuse  of  power,  it  may  suspend  the  municipality 
altogether.  Tfhe  local  government  may  also  restrain  a 
municipality  from  perform  nig  an  unlawful  act  or  one 
wkLch  laay  cause  annoyance  to  the  public  or  endanger 
the  public  peace.  The  functioiis  of  the  local  govern- 
ment ixre  e^^ercii^ed  through  the  disttrict  or  divisional 
officers  (Colleotors  and  Commissioners). 

Each  municipality  has  its  own  permanent  staff, 
Munioipal  the  chief  of  which  is  the  Seoretlary..  With  the 
stair.  growing  work  of  the  municipalities  the  staff  is 

now  increasing  rapidly^  especially  in  matters  regarding 
public  healtibL^  for  which  staffs  of  public  healiih  officers 
are  maintained.  The  local  government  exercises  con- 
siderable control  over  the  more  important  municipal 
appointments.  It  also,  through  the  Oommii^ioner  or 
OoUectoTy  sanctions  the  municipal  budget,  and  sanction 
implies  power  of  amendment. 

The    functions    of    municipalities    include    Ughtin^gt, 
water  supply,  the  construction,  upkeep,  cleansing,  nam- 
ing and  watering  of  streets;  the  maintenance 
^KmoUilirM.   *^^  control  of  hospitals,  dispensaries,  primary 
schools ;  the  abatement  and  regulation  of  public 
nuisances      and      dangerous      trades,      drainage,      the 
construction    and    maintenance    of    bazars,     slaughter 
houses,  wells,  washingv  places,  tanks,  bathin<g  places  ,*  the 
preservation  of  public  health  by  the  reclamation  of  un- 
healthy areas,  prevention  of  epidemic  disease,  Taoeinat- 
ion,  protection  from  fire  and  dangerous  buildings;  and 
famine  relief..    They  may  also  establish  public  parks, 
libraries,  museums,  middle  or  secondasy  schools,  colleges, 
rest  houses,  and  conduct  exhibitions.     Powers'  are  con- 
ferred on  them  to  enable  them  to  fulfil    their    duties. 
They  may  prosecute  inhabitants  of  their  area  who  fail  to 
carry  out  their  orders,  and  may  enter  QU  premises  and 
carry  out  work  on  them  when  an  owner  or  occupier  fails 
to  do  se. 
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The  income  of  municipalities  is  derived  from  various 
sources       About  two-thirds  of  the  total  income  is  derived 

from  rates.     The  provincial  governments  give 
HnanoSsi'     contributions,     chiefly     for    educatioual    and 

medical  purposes.  The  chief  types  of  rates  or 
taxes  are  the  octroi  (in  Northern  India),  rates  on  houses, 
land,  vehicles,  horses,  professions  and  trades.  Tolls  on 
roads  and  ferries,  receipts  from  bazars  and  slaughter 
houses  alflio  form  sources  of  revenue.  In  Bengal  con- 
servancy or  latrine  taxes  are  common.  Rates  are  levied 
also  for  special  services,  e.^.,  water  and  lighting  rates. 
Municipalities  are  also  empowered  to  borrow  money  on 
the  security  of  the  municipal  rates  and  property.  The 
loans  are  usually  granted  by  the  provincial  government 
which  fixes  the  term  of  the  loan  and  interest. 

The  presidency  municipalities  of  Calcutta,  Bombay  and 
Madras,   and   also  that   of  Bangoon   are  constituted  on 

a  separate  basis.    Thei  common  features  of  these 

Pwjjljf noy  municipalities  are  a  large  proportion  of  elected 

aiities.  '      members,    a   number  of    members    nominated 

by  the  provincial  governments  amd  such  bodies 
as  the  Chambers  of  Commerce,  Trade  Associations,  Port 
Authorities,  and  Universities.  The  general  body  of 
these  corx)orations  (known  in  Bengal  as  the  Municipal 
Commissioners)  is  responsible  for  the  municipal  gov- 
ernment. The  ordinary  executivei  work  is  carried  out  by 
a  special  Standing  Committee  (in  Calcutta,  the  General 
Committee).  The  members  of  these  committees  are 
appointed  partly  from  the  elected  members,  partly  from 
the  nominated  members  and  partly  by  the  provincial 
governments.  The  chief  executive  officer  is  the  President 
or  Chairman  who  is  a  member  of  the  Indian  Civil  Service, 
and  is  invested  with  general  execuitive  powers  and  duties 
by  statute.     In  Bombay  the  Chairman  is  elected;  the 
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executive  officer  is  known  as  the  Municipal  Commis- 
sioner. The  Chairman  of  the  Calcutta  Corporation  is 
assisted  by  a  Deputy  Chairman,  also  a  member  of  the 
Indian  Ciril  Service,  and  a  Vice-Chairman,  appointed  by 
the  Commissioners.  The  official  chairmen,  (or,  in 
Bombay  the  Municipal  Commissioner)  are  removable  by 
a  special  vote  of  the  Commissioners. 

The  functions  and  powers  of  the  presidency  municipali- 
ties are  naturally  far  wider  than  thosie  of  the  smaller 
district  municipalities.  They  possess  extensive  and 
valuable  municipal  property,  and  have  large  permanent 
staffs  of  secretaries,  medical  officers,  engineers,  etc.,  to 
carry  on  the  municipal  work.  Their  incomei^,  derived 
principally  from  rates  on  lands  and  buildings,  vehicles, 
trades  and  professions  and  special  rates  such  as  water 
and  lightiibg  rates,  are  also  very  large. 

In  Calcutta  and  Bombay  Improvement  Trus-ts  have 
been  organised  on  a  municipal  basis,  to  relieve  over- 
improve-  crowding,  develop  undeveloped  areas,  make 
mont  new  roads,  lay  out  public  parks  and  generally 

Trusts.         t  imppQye  >     the     cities.     The     Chairman      is 

nominated  by  Government,  and  is  usually  a  member  of 
the   Indian   Civil   Service.     The   Board   of  Trustees   is 
nominated  by  various  bodiesi,  such  as  the  local  govern- 
ments,  the  corporations,   the  elected  Commissioners   of 
the  corporations  and  the  Chambers  of  Commerce. 

In  the  larger  ports,  Calcutta,  Bombay,  Madras, 
Rangoon,  Karachi  amd  Chittagong,  there  are  special 
Port  bodies  of  Port  Commissioners  for  the  adminis- 

commis-  tration  of  all  matters  afiPecting  the  ports.  The 
sioners.  Commissioners  are  mainly  nominated  by  the 
governments  concerned  and  the  Chambers  of  Commerce 
and  Trades  Associations.  The  Chairman  is  nominated 
by  government.     Theaie  authorities  have  Kheir  own  etaflf. 
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8.     The  Native  States. 

Hitherto  we  have  spoken  only  of  British  India.  The 
whole  of  India  is  1,773,168  square  miles  in  extent,  of 
which  British  India  comprises  only  a^  part. 
Charaofer  The  Native  States  extend  to  675,267  square 
Nam!  ^^^®®'  ^^  *  population  of  about  70,000,000 
^tatos.  out  of  a  total  population  of  India  of 
over  315,000,000.  These  States  vary  in  size 
from  a  few  square  miles,  e.^.,  Lawa,  in  Eajputana,  which 
is  nineteen  square  milee,  to  vast  territories  like  Hyderabad 
and  Kashmir  each  over  80,000  square  miles  in  extent. 
In  population  and  resources  similarly  there  are  vast  dif- 
ferences. Many  of  the  States  lie  in  arid  or  unproductive 
places,  such  as  Bajputana,  Baluchistan,  the  mount- 
ainous areas  of  North  and  North- West  India,  and  in  the 
Ghats.  Historically,  these  states  were  forced  into  these 
areas,  and  allowed  to  exist  there,  because  they  offered  so 
little  plunder  to  /conquerors.  Other  Native  States 
are  rich  and  thickly  populated,  e.g,,  Mysore  and  Hydera- 
bad, both  rich!  in  agriculture,  coal,  iron  and  minerals, 
Kashmir,  one  of  the  most  beautiful  countries  in  the 
world,  and  Baroda,  often  called  the  garden  of  Central 
India. 

According  to  the  Interpretation  Act  of  1889,  the  fol- 
lowing definitioji  applies  to  British  India  and  the  Native 
States:  **  The  expression  British  India 
©•flnjjion  shall  mean  all  territories  and  places 
states."  within  Her  Majesty's  dominions  which  are 
for  the  time  being  governed  by  Her  Majesty 
through  the  Governor-General  of  India,  or  through  any 
Governor  or  other  officer  subordinate  to  the  Governor- 
General  of  India.  The  expression  India  shall  mean 
British  India,  together  with  any  territories  of  any 
Native  Prince  or  Chief  under  the  suzerainty  of  Her 
Majesty,  exercised  through  the  Governor-General  of 
f  ndia,  or  through  any  Governor  or  other  officer  subordinate 
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to  the  Governor-General  oi  India.''  Tlie  test  of  dominion 
is  thus  in  the  courts  of  law,  which  decide  in  whose  name 
wriis  tun  and  in  whom  the  territorial  jnrisdictioi^ 
is  Tested.  In  the  abseiice  of  legal  decision  the  Govern- 
ment of  India  must  settle  such  questions. 

The    present     position     is     that     fiva     States — Nepal, 
Hyderabad,    Mysore,     Bairoda,     Kashmir    and     Jatfnmii 

have  direct  political  relations  with  the 
5fth*the*  Government  of  India.  Nepal  differs  from 
Govern-  the  others  in  being  independent  in  internal 
imHa.**        administration.      Like  the  others,   its  foreign 

relations  are  controlled  by  the  Government  of 
India.  One  hundred  and  forty-eight  States  including^ 
Gwalior,  Indore,  Bhopal  and  Eewah,  form  the  Central 
India  'Agency,  under  the  Agent  to  the  Govemop-General 
in  Central  India.  Twenty  States,  including  Jodhpur, 
Bikaner,  Jaipur,  and  TJdaipur,  form  the  Rajputana 
Agency,  under  the  Agent  to  the  Governor-General  in 
Raijputana.  Two  States,  Kalat  and  Las  Bela,  are  in- 
cluded in  the  Baluchistan  Agency,  under  the  Agent  to 
the  Governor-General  in  Baluchistan.  Many  States  are^ 
under  provincial  governments.  Under  the  Madras  Govern- 
ment tEere  are  five,  the  largest  of  which  is  Travancore; 
under  Bombay,  354 ;  under  Bengal,  two ;  Cooch  Bekar  and 
Hill  Tippera;  under  Behar  and  Orissa,  26,  including  the 

24  Orissa  Feudatory  States ;  under  the  United  Provinces^ 
three ;  under  the  Punjab,  34 ;  under  Burma,  52 ;  under  the 
Central  Provinces,  15 ;  under  Assam,  26,  Manipur  and  the 

25  States  of  the  EHasi  and  Jainti  Hills. 

The  marjority  of  the  Native  States  are  of  modem  origin. 

Many,  however,  were  in  existence  before  the  grant  by  the- 
Moghul  Emperor  in  1765  of    the    Dewani  of 
Bengal,  Bihar  and  Orissa    to    the    East    India 

Historical.    Company.       How     these     States     came     into 

the  possession  of  the  present  ruling  families^ 
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is  a  matter  of  history.  Most  of  them  have 
passed  through  many  vicissitudes  during  their  history, 
and  now  they  differ  largely  not  only  in  the  type  of  popu- 
lation, but  in  the  racial  antecedents  of  their  rulefs. 
During  lie  pre-British  period  their  fortunes  varieii  ac- 
cording to  the  policy  of  the  ruling  powers  in  India  or 
the  military  power  of  their  neighbours.  Some  of  the 
States  themselves  are  the  remnants  of  powers  which  once 
extended  far  beyond  their  present  borders. 

With  the  rise  of  the  East  India  Oompatty  to  power 
the  policy  of  the  British,  like  that  of  previous  rulers^ 

changed  according  to  circumstances.  At 
British  ^^^  iime  a  distinction  Was  drawn  bet^^een 
^•i»«y.         ancient    and     modem    states,    i.e.,     between 

the  states  which  either  explicitly  or  im- 
plicitly were  recognised  as  independent  by  the  Moghul 
Emperors,  and  those  which  came  into  existence  later. 
This  distinction  has  now  lost  its  force.  The  states  are 
now  under  the  protection  of  the  British  raj,  wiith  definite 
powers  and  rights.  In  the  Queen's  Proclamation  of  1858 
their  position  is  guaranteed  in  these  words :  "  We  shall 
respect  the  rights,  dignity  and  honours  of  Native  Princes 
as  our  own ;  and  we  desire  that  they,  as  well  as  our  own 
subjects,  should  enjoy  that  prosperity  and  Qiat  social- 
advancement  which  can  only  be  secMttA  by  internal 
peace  and  good  govennntot." 

The  policy  of  th^  British  in  India  in  regard  t6  lie 
Native  States  may  be  divided  itito  f6ur  perit)ds.  The 
first  is  that  known  as  the  policy  of  '  Ring-fenoe,'  o«^  non- 
interference and  non-intervention;  the  second,  thaft  of 
sufeordinate  isolation;  the  third,  that  of  subordinate 
alliance  or  co-operation;  the  fourth,  or  present  policy, 
the  federal. 
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Tlie  ring-fence    policy   prevailed    during    the    earlier 
days  of  the  Company.     At  first  the  Company  tried  to 
avoid   entangling  itself  in   alliances  or  wars. 
F«mw 'or     W^ars  were  forced  on  it  for  self-defence  against 
Noii-intor>    Indian  rulers,  or  because  of  national  enmity. 
Policy.        e.g.,   against  the  French.       When  the  Com- 
pany was .  forced  into  war,   as  a  rule  it  was 
satisfied   when  it  had  demonstrated   its  superior  force. 
Thus    it    refused    to    annex    Oudh    after    Buxar;     it 
restored  Mysore  after  the  death  of  Tipu   Sultan;   and 
it  reconstituted  the  Kingdom  of  Lahore  after  the  First 
Sikh  War,     The  Company  tried  to  live  within  a  ring- 
fence.     As  long  as  it  was  free  to  carry  on  its  commercial 
activities,  it  did  not  particularly  care  who  ruled  out- 
side that  fence.     Such   treaties  as   it  did  conclude   it 
regarded  as   treaties    made    with   sovereign    powers;  it 
acted  for  many  years  as  if  it  were  under  the  E!mi)eror 
at  Delhi.     But  when  the  Moghul  Empire  broke  up,  the 
Company  was  left     helpless.       The  Emperor  himself. 
Shah  Alam,  under  whom  it  excised  it^  activities,  was 
seized  by  the  Marathas.     In  the  ensuing  chaos  it  per- 
force had  to  enter  the  lists  to  save  itself.     It  began  to 
regard  itself  as  ai    sovereign    power    among    the    other 
sovereign  powers  of  India. 

The  policy  of  the  ring-fence  gradually  gave  way  to 
thaft  of  subordinate  isolation.  Lord  WfeUesley  from 
1798-1805  formed  alliances  with  some  of  the 
of  sulb?^  Rajput  States,  including  *  obedience  *  in  his 
oriiinato  treaties  as  well  as  alliance.  Lord  Comwallis 
isolation,     digj-oi^^  g^jn^  of  Lo^j,  Wellesley's  treaties,  but 

from  the  time  of  Lord  Hastings  to  the  Mutiny  (1813  to 
1857-58)  the  policy  of  subordinate  isolaifion  became  eetab* 
lished.  This  policy,  like  the  ixrevious  policy,  was  dic- 
tated by  the  political  circumstances  of  the  two  greatest 
powers  in  India — the  Moghuls  and  Marathas.  The 
Maratha  power  broke  up  into  a'  number  of  units,  with 
no  unity.       The  Moghul  Empire  had  lost  all  its  r^ 
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power.  The  best  organised  power  in  India  was  the  East 
India  Company,  and.  it  was  in  its  interests,  as  well  as 
in  the  interests  of  India  as  a  whole,  to  organise  a  stable 
government  which  conld  guarantee  peace  to  the  whole 
of  India.  The  British  Parliament,  actuated  by  liberal 
principles,  had  supported  the  ring-fence  policy,  but  the 
ravages  of  the  Pindaris  brought  home  to  both  the  Com- 
pany in  India  and  the  Government  in  England  the  neces- 
sity of  settling  the  affairs  of  the  Native  States. 

Lord  Hastings  extended  the  sovereignty  of  the  British 
government  over  the  whole  of  India  from  East  of  the 
Punjab  to  West  of  Burma.  Difficulties  arose  later  in  con- 
nexion with  the  subdivision  of  states  which  had  arisen 
as  the  result  of  the  break  up  of  both  the  Maratha  and 
Moghul  powers.  All  states,  small  and  large,  lost  their 
power  of  external  indepeadence,  but  the  Company,  even 
if  it  had  the  wish,  had  not  the  agency  to  control  the 
domestic  afiairs  of  the  states.  A  distinction  was  accord- 
ingly made  between  the  larger  states,  which  had  re- 
venues sufficient  to  bear  the  burden  of  internal  adminis- 
ti'ation,  and  the  petty  states,  whose  area  and  revenues 
were  so  small  that  they  could  not  with  any  efficiency 
administer  themselves.  Full  civil  and  criminal  juris- 
diction was  given  to  tlfe  first  class;  in  the  second  class, 
the  jurisdiction  was  divided  between  the  Company  and 
the  stages.  The  main  object  of  this  policy  was  to  secure 
peace  and  good  government  within  the  states.  Such 
powers  as  were  not  exercised  in  the  smaller  states  by  the 
chiefs,  or  residual  powers,  were  and  are,  esercised  by  the 

Government  of  India. 

During  this  period  another  doctrine  was  carried  into 
effect — annexation  through  lapse.  In  the  earlier  period 
Annex-  the  Company  had  handed  back  conquered  areas 
Through  ^  *^®  previous  rulers.  With  the  growth  of 
tapw.  the  British  power  the  need  for  consolidation 
became  apparent;  and  in  many  cases  consolida- 
tion was  impossible    because    blocks    of    Native    States 
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came  between  larger  areas  of  Britisli  territory* 
In  many  cases  the  consent  of  the  Company  Grov- 
emment  wais  necessary  to  the  succession  in  Native 
States.  The  Company  used  this  legal  instrument  to  taske 
the  territories  into  their  own  hands :  in  other  words,  the 
succession  of  the  territories  *  lapsed  '  to  the  Company. 
The  reasons  behind  this  policy  were  two,  first,  the  con- 
solidation of  the  British  territories ;  second,  the  extension 
of  the  advantag^es  of  British  rule  to  the  inhabitants  of 
the  Native  States. 

After  the  complete  re-organisation  of  the  gov- 
ernment following  the  Mutiny  the  policy  towards 
3.  Poiioy  the  Native  States  changed.  The  Government 
ordfnato  ^^  India  now  passed  to  the  Crown,  so  that  the 
^'d*c"?  remnants  of  the  Moghul  royal  power  were  finally 
operation,  dispersed.  The  legal  supremacy  of  the  British 
Pardiaonent  became  now  an  established  fact  over  the 
whole  of  India.  The  old  nominal  distinction  of  '  in- 
dependent '  lost  its  significance.  Even  the  word  "  state  '^ 
is  a  misnomer;  for  the  Native  **  States'*  are  only 
'*  states "  byl  courtesy.  Sanads  of  adoption  and  suc- 
cession are  conferred  by  the  Government  of  India  on  the 
the  rulers  of  the  larger  states.  The  doctrine  of  lapse  is 
now  given  up,  and  the  rulers  are  confirmed  in  their 
positions  and  dignities.  Co-operation  is  encouraged  in 
administrative  work  of  all  kinds. 

The  present  relations  of  the  Government  of  India  witli 
Native  States  are  governed  by  written  agreements,  tacit 
consent,  and  usage.  In  the  most  of  the 
Reiairons.  treaties  made  with  the  Native  States,  custom 
or  usage  has  played  a  considerable  part.  In 
fact,  the  cas^law  connect^  with  these  treaties  has 
grown  to  such  proportions  as  to  raise  doubts  in  the  minds 
of  some  of  the  Bulers  as  to  the  real  value  of  the  treaties. 
The  Montagu-Chelmsford  Report  destroys  these  doubts 
by  outlining  the  beginnings  of  a  federal  organisation  for 
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India  in  whicK  i^ese  states  will  play  their  proper  part.. 
The  rights  of  the  Native  States  are — 

1.  The  Government  ol  India  acts  for  them  in  relation 
to  foreign  powers  and  other  Native  States.  Thns  they 
The  Risfits  ^®  secured  against  danger  from  without.  At 
of  Native  the  same  time  the  chiefs  are  gaaoranteed  that 
states.        their  rights  as  rulers  will  be  respected. 

2.  The  inhabitants  of  Native  States  are  subject  to 
their  own  rulers.  Except  in  the  case  of  personal  jurisdic- 
tion over  British  subjects  and  residuary  legislation,  the^ 
ruler  of  the  states  and  their  subjects  are  free  from  the* 
laws  of  British  India. 

3.  The  Government  of  India  intervenes  if  the  internal 
peace  of  the  States  is  seriously  threatened. 

4.  The  Native  Staftes  participate  in  all  the  benefits 
which  the  Government  of  India  secures  by  its  diplomatic 
action,  and  by  its  administration.  They  secure  the- 
benefits  of  the  postal  services,  railways,  commerce  and 
trade  of  British  India.  They  also  enjoy  free  inter- 
course with  Britash  India  both  in  commerce  and  in  the 
normal  relations  of  life.  Their  subjects,  notwithstand- 
ing the  fact  that  they  technically  are  *  foreigners/  are 
admitted  to  most  of  the  public  offices  in  India.  The 
rulers  or  inhabitants  of  Native  States  are  also  eligiblep^ 
for  nomination  to  both  tlfe  Indian  and  provincial  legis- 
latures. 

There  are   corresponding  obligations   on  the   part   of 
\the  Native  States:  — 

Obligations   1.  The  non-interference  of  the  Government  ot 
Natfve  India  in  Native  States  implies  the  correspond- 

states,  ing  obligation  on  their  part  of  non-interference- 

in  the  affairs  of  the  Government  of  India  or  provincial 
governments. 

2.  In  foreign  affairs,  the  principle  is  recognised  that 
the  authority  of  a  Native  State  does  not  extend  beyond 
its  own  boundaries.  The  rulers  of  the  States  cannot 
enfer  into  diplomatic  relations  with    foreign   i)owers  or 
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other  Native  States.  The  employment  of  subjects  of 
foreign  powers  in  Native  States  is  subject  to  the  sanc- 
tion of  the  Government  of  India.  No  ruler  may  receive 
a  commercial  agent  of  a  foreign  power.  He  can  receive 
no  title  honour  or  salute  from  foreign  governments. 
S.e  can  issue  no  passports  to  his  subjects  for 
foreign  travel.  Commercial  treaties  and  extradition 
must  be  arranged  for  Native  States  by  the  Government 
of  India.  The  Government  of  India  is  also  responsible 
for  the  administration  of  justice  to  subjects  of  foreign 
estates.  The  subjects  of  Native  States  are,  for  external 
purposes,  British  subjects,  and  participate  in  the  benefits 
accruing  therefrom.  The  boundaries  of  the  Native 
States,  for  international  purposes,  are  regarded  as 
British,  and,  as  they  enjoy  British  protection,  the  chiefs 
.have  no  admiralty  rights  where  the  boundary  is  maritime. 

3.  In  their  dealings  with  other  Native  States  the  States 
are  subject  to  the  control  of  the  Government  of  India. 
This  course  was  made  necessary  by  the  likelihood  of  i!nter- 
State  quarrels  arising  through  old  animosities,  religious, 
caste  or  family  differences.  This  condition  implies  a 
corresponding  obligation  in  the  Government  of  India  to 
adjust  differences  in  such  matters  as  boundaries,  inter- 
State  railways,  the  surrender  of  criminals  by  one  State 
to  another,  and  the  punishment  of  breaches  of  engage- 
ments between  States.  The  Montagu-Chelmsford  Report 
suggests  a  semi- judicial  Commission  on  which  the 
parties  will  be  represented,  for  the  settlement  of  inter- 
State  disputes. 

4.  It  follows  that  the  States  have  no  need  for  stand- 
ing armies,  save  in  so  far  as  is  required  for  police  pur- 
poses, personal  display,  or  for  co-operation  with  the 
armies  of  the  Crown.  Most  of  the  treaties  with  the 
Native  States  lay  down  (a)  that  they  must  not  embarrass 
the  military  defence  of  the  Empire,  which  implies  the 
limitation  of  the  numbers,  armament  and  equipment  of 
^he  forces,  that  posts  in  the  interior  must  not  be  fortified. 
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and  tli£rt  there  should  be  no  arsenals  in  the  States;  (6). 
that  the  States  must  render  active  co-operation  in  secur- 
ing the  efficiency  of  the  Imperial  army,  which  implies 
the  free  access  of  Imperial  forces  to  supplies,  and  the 
command  of  communications;  (c)  that,  in  times  of  emer- 
gency, they  must  take  the  part  assigned  to  them.  This 
duty  rests  partly  upon  treaties,  partly  on  loyalty  and  good 
understanding.  Before  the  Mutiny  two  types  ot  forces — 
Subsidiary  and  Contingent — were  maintained.  Subsidiary 
forces  were  forces  of  the  Company  stationed  in  or  near 
the  territory  of  individual  States,  and  supported  by  con^ 
tributions  paid  by  the  chiefs.  Contingent  forces  were  \ 
native  troops  raised  in  the  States,  for  use,  if  necessary, 
in  the  preservation  of  internal  order. 

With  the  changes  brought  about  by  modem  conditions 
of  warfare,  the  troops  of  the  States  have  been  reorganised: 

Greater  efficiency,  better  equipment  and 
Imperial  armament,  capacity  for  quick  mobilisation,  and 
Troobs.         ability  to  act  on  a  pre-afrranged  plan  are  now 

necessary.  To  secure  this  many  of  the  larger 
States  now  maintain  Imperial  Service  Troops.  These^ 
troops  are  equipp^  similarly  to  the  troops  of  the  Indian 
Army,  and  are  inspected  by  officers  of  His  Majesty's 
army.  They  are  recruited  from  the  States,  and  belong 
to  the  States.  They  have  frequeoitly  been  placed  at  the 
disposal  of  His  Majesty  for  service,  as  in  the  Great- 
War. 

5.  In  internal  administration,  the  Crown  protects  the 
States,  grants  sanads  of  adoption  or  succession,  and,  in 
theory,  renounces  any  responsibility  regarding  a  ruler's? 
dependents  or  servants.  In  practice  however,  the  Crown 
holds  itself  responsible  for  the  prevention  of  abuses  or 
anarchy  within  the  States.  The  Government  of  India 
may  even  assume  temporary  charge  in  a  State;  the  Gov- 
emor-General-in-Council,  subject  to»  the  control  of  Par- 
liament, 113  judge  of  the  necesisity  of  such  a  pro* 
ceeding.      The  Government   of   India,  also  holds   itself 
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responsible  for  the  administration  of  a  State  as  trustee 
for  a  minor  ruler.  The  sub-division  of  States  by  inherit- 
4moe,  and  rebelliotn  due  io  disputed  successions,  axe  both 
prevented  by  the  Oovernment  of  India,  as  also  is  gross 
misrule.  Thus  arises  the  duty  of  each  State  to  avoid 
the  causes  of  interference. 

6.  The  States  are  expected  to  cQ-oper$kte  with  the  Gov- 
^emment  of  India  in  improvements  of  their  administrat- 
ive system  or  policy.    Such  co-operation  depends  mainly 
on  the  good  relations  prevailing  between  the  States  and 
the  Government  of  India. 

Special  jurisdiction  is   exercised  by  the  Government 

-of  India  in  respect  to  British  subjects  in  Native  States, 

foreigners,  and  military  cantonments.     Where 

^urfsdlotion  *^^  ^^^  ^^  British  India  confers  jurisdiction 

4t  #*****"•   ^^^^    British     subjects,    or   other    persons,    in 

foreign  territory,  that  jurisdiction  is  exercised 

by  the  British  courts  which  possess  it.     The  subjects  of 

European  Powers  and  the  United  States  are  on  a  similar 

'footing'.     Where  cantonments    exist*  in  Native    States, 

jurisdiction  over    fwth  the   cantonments    and   the  civil 

istations  is  exercised  by  the  government  of  India. 

The  various   powers  which  the  Government  of   India 
•exercises  in  the  Native    States    are    exercised    through 
offi^cials     of    the    Government    of     India     or 
aSh?"*^    the   provincial   governments.      In   the   larger 
General,       sta.tes,     the     Government     of     India     is     re- 
^^^'  presented  by  a  Resident,  who  resides  in  the 

capital  of  the  State  and  is  in  close  touch  wiih  the  gov- 
rernment.  In  other  cases^  where  the  States  can  conveni- 
ently be  grouped  together,  as  in  Central  India  and  Raj- 
putana,  there  is  an  Agent  to  tih.e  Governor-General, 
who  is  assisted  by  local  Besidents  or  Political  Agents, 
according  to  the  size  and  importance  of  the  States. 
These  officials  are  the  sole  means  of  communication  from 
the  Darbars  of  the  Native  States  to  the  Political  Depart- 
ment of  the  Government  of  India,  to  other  Native  States, 
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and  to  officials  of  the  Government  of  India  throughout 
India.  But  they  are  not  merely  official  channels  of 
communication.  They  advise  or  assist  in  the  general 
idministiaiion  of  the  States  in  which  they  are  posted. 
Where  the  Native  States  are  under  provincial  govem- 
nents,  duties  are  performed  by  Political  Agents,  if  the 
States  are  large  enough,  or  by  the  Commissioner  or  Col- 
lector of  the  Division  or  District  within  whose  territorial 
jurisdiction  they  lie,  if  the  States  are  small.  In  such 
cases  the  Comnaissioner  or  Collector  does  not  reside  in 
the  State,  but  ha  usually  holds  his  Court  for  State 
purposes  within  the  boundaries  of  the  State.  The 
States  under  provincial  governments  are  largely  under 
the  control  and  care  of  the  Governor-General  at  the 
same  tin-e. 

The  internal  administration  of  the  States  varies  accord- 
ing to  the  size  of  the  State,  and  the  development  of  the 

people.  In  the  larger  States  the  adminis- 
internai  tration  is  conducted  largely  on  the  pattern 
ation."**  '    of    British    India.      The    supreme    power    is 

vested  in  the  Buler,  who  is  assisted  by 
an  Executive  Council.  Legislative  Councils  also  exist, 
composed  of  elected  and  nominated  members.  The  head 
ot  the  administration  is  usually  known  09  the  Dewan, 
or  Chief  Minister.  These  States  have  also  a  full  judi- 
cial organisation.  The  administration  is  conducted  on 
the  principle  of  British  India  (suli-division  by  districts, 
etc.).  Frequently  members  of  the  Services  in  British 
India  are  sent  to  the  Darbars  of  the.  Native  States  to 
assist  or  advise  in  orgainisation. 

4.     The  period  of  subordinate  alliance  and  co-opera- 
tion is  now  in  the  process  of  giving  way  to  a  policy 

based  on  federal  organisation.  This  policy  is 
**  J*"*!  recommended  in  the  Montagu-Chelmsford  Re- 
poiioy.         port.       The  points  of  contact  between  British 

India  and  the  Native  States  have  been  many. 
The  chief  factor  in  bringing  the  States  into  closer  union 
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with  British  India,  and  the  Empire  as  a  wUole  was  the 
Great  i"Wlar.  The  Native  States  co-operated  with  the 
(jrovernment  of  India  in  the  giving;  of  troops,  money, 
materiad,  and  hospital  ships.  Their  acceptance  of  an 
Imperial  quarrel  as  their  own  has  indissolubly  bonnd 
them  up  with  the  Empire.  Apart  from  the  war,  the 
Native  States  have  had  many  other  connecting  linksi  witJi 
British  India.  In  famine  relief,  in  their  general;  adminis- 
tration, in  irrigation,  etc.,  they  have  derived  much  bene- 
fit from  British  India.  In  many  cases  they  have  adopt- 
ed the  civil  and  criminal  codes  of  British  India.  They 
Kave  copied  the  educational  system,  and  in  cases,  sucli  aa 
Baroda,  have  extended  it.  They  have  secured  the 
benefits  of  the  Indian  railways  and  telegraphs. 
They  have  co-operated  with  British  India  in 
matters  of  police  and  justice.  The  States  Ifave 
likewise  advanced  in  their  own  constitutionail  develop- 
ment with  the  similar  development  of  British  India, 
as  shown  by  their  Legislative  Councils.  They 
are  likely  still  further  to  be  afPected  in  the  3irec- 
tion  of  representative  and  responsible  government,  when 
the  partially  responsible  Government  of  India  is  in  full 
woAing  order.  '*  Looking  ahead  to  the  future,'*  says  the 
Montagu-Chehnsford  Report,  ''we  can  picture  India  to 
ourselves,  only  as  presenting  the  external  semblance  of 
some  form  of  '  federation.'  The  "provinceg  will  ulti- 
mately become  self-governing  units,  iield  together  by 
the  Central  Government,  which  will  deal  solely  with 
matters  of  common  concern  to  them  all.  But  the  mat- 
ters common  to  the  British  provinces,  are  also  to  a  great 
extent  those  in  which  the  Native  States  are  interested- 
defence,  tariffs,  exchange,  opium,  salt,  railways,  and 
posts  and  telegraphs.  The  gradual  concentration  of  the 
Government  of  India  upon  such  matters  will  therefore 
make  it  easier  for  the  States,  while  retaining  the 
autonomy  which  they  cherish  in  internal  matters,     to 
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enter  into   closer  association   witli   the  Centi-al   Govern- 
ment if  they  wish  to  do  so."      . 

The  beginnings  of  a  federal  union  have  existed  for 
some  years  in  the  Chiefs'  Cdnferences  which  lused  to  be 
summoned    every    year    by    the  Viceroy    for   the   dis- 
cussion   of    the    general    affairs  of    the    States.     This 
Conference     has    now    become    a    definite    Council    of 
Princes,  which  will  be  a  permanent  consultative  body, 
of  which  the  Viceroy  is  Chairman.       It  will  be  sum- 
moned   once  a    year,  or  oftener  if    necessary.     Of  this 
Council   there   is   se  Standing  Committee  to  which  the 
Viceroy  and  Political  Department  of  the  Government  of 
India  refer  matters  concerning  the  States.    This  Council 
is  representative  of  only  the    larger  States.     A  division 
of  states  has  been  made  between  those  which   exercise 
complete   powers  of   internal   control   and  those   which 
are  only  a  few  acres  in  extent.       All  the  States  of  the 
first  class  have   direct  relations   with  the   Government 
of  India.     The  old  system  has  been  so  altered  as  to  pre- 
sent duplication  or  re-duplication  of  channels  through 
which  some  States  can  correspond  with  the  Government 
of  India. 
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CHAPTER  XXIV. 

THE  GOVEEJSTMENT  OE  FRANCE. 

1.      HiSTOEICAL. 

From  thei  point  of  view  of  ivatioiiality  France  is  one  of 
the  most  homogeneous  countries  in  the  world.       By  the 

re-incorporation  of  Alsace-Lorraine  in  France 

after  the  Great  War,  the  French  national  boun- 
Unilleation  daries  were  made  to  coincide  with  the  French 
of  Franoo.  population.     The     form     of     government     in 

France  is  usually  known  as  republican.  The 
First  Republic  was  established  after  the  French  Revolu- 
tion, but  by  that  time  the  national  boundaries  were  com- 
plete. The  unification  of  Fraoice  into  a  nation  was  the 
work  of  kings.  Like  most  Western  nations,  France  was 
welded  tog&ther  out  of  a  number  of  independent  or  pai*t- 
ly  i'ndex>endent  elements.  The  original  ** France"  was  a 
duchy  situated  round  about  Paris.  Surrounding  it  were 
many  olher  duchies  noue  of  which  owed  allegiance  to 
the  Duke  of  Paris.  Gradually,  northwards,  south- 
wards, eastwards  and  westwards  the  Dukes  of  Paris  ex- 
tended their  authority  until  **  France "  included  Nor- 
mandy, Anjou,  Brittany,  Flanders,  Champagne,  Bur- 
gundy, Aquitaine  and  other  provinces. 

The    Roman    name    for    France    was    Gaul.      Under 
the  Romans,  Gaful  had  a  imity  of  organisation  which  she 

lost  with  the  inrush  of  the  barbarian  conquerors 
Roman  (Visigoths,  Ostrogoths,  Vandals,  Burgundians, 
«JM*  ^  Lombards  and  others).  After  the  Western 
iarT*^"*'  Empire  of  Rome  ended  (in  476  A.  D.),  the 
Periods.  Franks,  a  people  of  Germanic  origin,  became 
the  most  powerful  of  the  invaders.  Under  Clovis  they 
defeated  several  of  the  other  peoples  who  had  settled  in 
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Gaul.  Clovis  accepted  the  Christian  religion,  and  became 
a  strong  adherent  of  the  orthodox  Catiiolic  Church.  The 
other  inraders  had  accepted  Christianity,  but  not  the 
creed  of  the  Catholic  Church.  Clevis's  acceptance  of 
the  Orthodox  Church  gave  hiiu  the  support  of  the 
Church,  a  fact  which  helped  him  even  more  than  mili- 
tary force.  The  dynasty  ot'  Clovis  is  known  in  history 
as  the  Merovingian  dynasty. 

Despite  the  efforts  of  Clovis  the  Meravingiaa  dynasty 
was  not   able  to  organise  France   strongly   enough   to 

secure  stability.  After  Clovi^'s  death  France 
carloving.  ^^it  into  three  main  partsi — the  Burgundiau 
j*".  King^dom,  in  the  South,  Austrasia  in  the  North- 

East   (from  the   Meuse  to  beyond  the  Rhine), 
and  Jfeustria,   in  the  South   and  West.       Many  bitter 
struggles   toot   place  between  these  kingdoms,    and   the 
Merovingian    Kings  were  too    weak  to  cope    with  the 
troubles.     They  lost  their  power  and  prestige,  and  ulti- 
mately the  dynasty  was    replaced  by  the  Carlavingian, 
the  founder  of  which  was  King  Pepin  (752 — 768).     The 
earlier    Carlovingians   were    really  *  mayors '    or   court 
officials  of  the  Merovingians,  but  as  mayors  they  really 
ruled  France,  owine  to  the  weakness  of  the  Merovingians. 
These  earUer  mayors,  the  chief  of  whom  were  Ptopin  of 
Heristal  and  Charles  Martel,  unified  France  by  beating  the 
Neustrians,  and  the  Mahommedan  power  in  Spain.  Charlea 
the  Great  (Charlemagne) ,  the  son  of  King  Pepin,  extend- 
ed his  sway  over  practically  the  whole  of  Europe.     He 
conquered  the  Lombards  (hence  his  title  "  King  of  the 
Franks  and  Lombards  ")>  Bavaria,  the  Avars  of  Hungary, 
and  the  Moslem  Kingdom  in   Spain,  and  in     800     was 
crowned  by  the  Pope  as  *  Emperor  of  the  Holy  Boman 
Empire.'     After  his  death  his  successors  were  unable  to 
keep  his  Empire  together.    In  843  the  Empirei  was  divid- 
ed into  three — ^the  "West  (France),  the  East  (Germany), 
and  the   middle   Kingdom  (Lorraine).     From  this   time 
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the  name  France  came  into  being,  but  at  first  it  was  only 
one  of  the  several  duchies  in  what  is  now  France. 

The  Carlovingians  stiffeied  the  same  fate  as  the  Mero- 
ringians.       With    the   decay    in    power    of   the    kings 
the  feudal  powers  of  the  great  territorial  nobles 
The  advanced.      In  987  the  most  powerful  of  these 

pSriodf"  nobles,  Hugh  Capet,  became  King,  thus  found- 
ing the  third  French  dynasty.  Louife  the  Fat 
(1108 — 37)  consolidated  the  work  of  the  earlier  Capetian 
Kings  by  taking  a  definite  stand  against  the  great  feudal 
lords.  Feudalism  had  developed  in  France  to  such  an 
extent  that  the  country  was  a  series  of  semi-sovereign 
feudal  states.  Each  great  noble  surrounded  himself  with 
nobles.  Personal  freedom  was  synonymous  with  mili- 
tary service.  The  old  Frankish  freemen  were  swamped 
in  the  new  privileged  military  classes,  and  it  was  the  side 
of  this  class  that  Louis  the  Fait  championed  ag'aiitnst  the 
feudal  chiefs.. 

Although  the  feudal  system  reached  its  highest  per- 
fection in  France,  certain  non-feudal  elements  continu- 
ed to  live  in  spite  of  the  feudal  magnates.     It 
Hon*  must  be  remembered  that  the  Frankish  peoples 

Eiemtfits.  '  brought  from  Germany  ideas  of  local  self-gov- 
ernment which  could  not  easily  be  suppressed 
by  the  feudal  system.  These  ideas,  moreover,  frequently 
suited  the  convenience  of  the  great  feudal  overlords. 
These  feudal  lords  used  to  grant  charters  of  local  self- 
government  to  rural  areas  or  communes  lying  within 
their  dominions.  These  charters  were  similar  to  modem 
constitutions.  They  allowed  the  communes  to  admin- 
ister their  own  affairs  through  their  own  officers  within 
certain  limits.  The  feudal  obligations  of  the  commune^ 
of  course,  were  set  in  the  forefront,  but  along  with  these 
obligations  went  a'  certain  amount  of  real  self-govern- 
ment.    A  general  assembly     of  the  commune  regulated 


the  affairs  of  the  commune.  It  g9,ye  authority  to  execu* 
tive  officers,  who  were  responsible  rto  it.  The^e  officers, 
under  the  general  assembly,  administered  communal  pro- 
perty, police  and  taxes;  they  .were  alsa  responsible  for 
the  communal  feudal  obligations. 

More  important  were  the  privileges  granted  to  ihe 
town3.  Towards  the  end  of  the  eleventh  century  many 
towns  began  to  acquire  privileges,  but  their 
J*»*  Non-  privileges  made  them  much  more  independent 
Towns.  than  the  communes.  The  communes  had  been 
granted  self-government  largely  because  their 
organisations  carried  out  the  wishes  of  the  feudal  over- 
lord. The  towns,  on  the  other  hand,  were  more  inde- 
pendent. They  were  of  two  types — Boman  and  non- 
Boman.  The  Boman  municipalities  were  those  which 
had  been  founded  and  organised  by  Bome  but  which  had 
been  conquered  by.  the  Franks.  The  Franks  did  not 
interfere  with  their  form  of  government.  They  allowed 
the  Boman  organisation  to  continue,  but  they  added  ele- 
ments to  it  which  still  further  strengthened  the  towns. 
The  Boman  organisation  was  aristocratic,  whereas  the 
Franks  introduced  the  democratic  spirit.  The  ChristiadJi 
religion,  moreover,  helped  the  democratic  idea  not  only 
by  its  spirit  but  by  fie  fact  that  inany  of  the  towns 
became  the  Heats  of  Bishops  who  courted  popular  favour 
in  their  struggles  with  the  feudal!  magnates.  These 
towns  were  non-feudal. 

In  the  north,  however,  arose  a  class  of  feudal  muni- 
cipalities. The  towns  agitated  for  privileges,  and  like 
Feudal  ^^^  communes,  they  received  charters  which 
Towns.  gave  them  a  considerable  measure  of  self-gov- 
ernment though  they  did  not  sever  the  towns  from  the 
control  of  the  feudal  barons.  The  charters,  like  those 
of  the  commune,  insisted  on  the  usual  feudal  duties,  these 
duties  being  exercised  through  the  Protest  (in  Frei^ch, 
Prevot)  who  was  the  representative  of  the  feudal  baron. 
The  forms  of  municipal  government  were  not  everywhere 
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the  same.  Souietimes  tkere  was  one  body  which  elected 
the  magistrates  which  were  responsible  to  it:  sometimes 
there  were  two  bodies — ^an  assembly  of  the  citizens  and 
an  assembly  of  notables,  the  former  a  legislative,  the 
latter  an  executive  body.  Bnt  their  x)owers  and  privi- 
leges were  much  the  same.  They  elected  their  own 
officials,  administered  their  own  justice  and  police; 
they  also  levied  their  own  taxes  as  well  as  the  taxes 
necessary  to  pay  the  feudal  dues. 

The  Kings  in  their  struggles  with  the  barons,  courted 
the  muinicipalities,  and  secured  their  support  aigainst  the 
territorial  barons.  With  tbe  growth  of.  the  kingly 
power  the  centralisation  of  the  monarchy  ultimately  led 
to  the  destruction  of  the  self*govemment  which  had 
helped  to  supx)ort  it. 

Under  Philip  Augustus  (1180.1223)  the  French  mon- 
archy was  still  further  strengthened.       He  consolidated 
France  by  driving  out  the  English  from  Brit- 
oev«top.       ^^y>    Normandy,     Madne,    Anjou,    Touraine, 
nnnt  and  part  of  Poitou.       He  also  supported  the 

Monarohy.  towns  against  the  feudal  nobles,  and  material- 
ly strengthened  the  organisation  of  the  central 
government.  TJnder  King  Louis  IX,  known  as  St.  Louis 
(1226-70),  the  kingship  became  still  stronger.  St.  Louis 
kept  the  nobles  well  under  control,  aJid  devoted  himself 
to  internal  reform.  The  most  notable  of  his  reforms  was 
the  encouragement  given  to  the  Parliament  of  Paris,  a 
legal  corporation,  wtich  became  his  chief  instrument  for 
fighting  the  feudal  nobles.  He  also  laid  the  basis  of  the 
later  centralised  absolute  monarchy,  by  estaJblishing^  the 
Bailiffs  and  Provosts  tlTroughout  France  as  the  direct 
agents  of  the  central  government.     These  officials  were 

'  made  subordinate  to  the  Parliament  of  Paris.  Under  his 
grandson,  Philip  the  Fair,  who  came  to  the  throne  in 
1285,  the  royal  power  of  the  Capetian  house  reached  it<i 

'  zenith  .^      Philin    is  noted    in    history    chiefly    for    his 
struggle  with  the  Pope.       This  struggle  caused  Philip 
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not  only  to  lean  on  the*  Parliament  of  Paris  but  to  cadi 
together,  in  1302,  the  States-General. 

The  first  States-General  in  many  respects  resembled 
Edward  I's  Parliament  of  1295  in  England.  The  name 
States-General  arises  from  the  three  ^  estates ' 
Centria?^**'  or  classes  which  were  represented — the  nobles, 
clergy,  and  commons.  In  1302  for  the  first 
time  the  'third  estate'  of  Commons  was  represented. 
!But  the  States-General  proved  to  be  more  an  instrument 
of  convenience  for  the  king  than  a  vital  and  organic  part 
of  the  machinery  of  government.  When  the  king  finally 
established  centralised  royal  authority  against  the  feudal 
barons,  so  far  as  he  was  concerned  the  function  of  the 
StatesrGenerai  was  over.  He  summoned  it  ixtregularly, 
at  his  own  pleasure,  and  while  he  listened  to  its  advice 
lie  was  not  oomi>elled  to  carry  out  its  decisions.  Each  of 
the  three  estates  deliberated  separately.  Each  gave  its 
own  grievances  or  advice.  The  only  meeting  they  had 
in  common  was  the  opening  meeting  when  they  were  form- 
ally addressed  by  the  King.  The  States-G^-neral  never 
achieved  the  power  of  the  English  Parliament.  It  was 
advisory,  not  legislative;  but  it  served  a  useful  function 
in  giving  the  appearance,  if  not  the  reality,  of  constitu- 
tional govemmeiit.  For  three  centuries  after  1302 
France  developed  not  towards  constitutional  or  parlia^ 
mentary  government  but  towards  absolutism. 

The  States-General  of  1302  was  preceded  by  the  pro- 
Tincial  Estates.     These  provincial  Estates  were  original- 
ly feudal  in  character.     They  were  in  all  pro- 
The  bability   sumlnoned  by   the     overlords  to  help 

Estate^*  them  by  giving  advice  and  making  suggestions. 
The  provinces  which  had  such  *  Estates '  were 
known  as  Estate-Provinces  (French,  Pays  d'Etats).  After 
the  decay  of  feudalism  these  provincial  estates  were  sum- 
moned at  the  king's  will.  They  were  given  powers  only 
in  so  far  as  it  suited  the  central  administration  to  give 
them  powers.     They  bought  the  riglit  to  collect  and  assess 
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authority  was  tempered  by  the  prorincial  estates  (whers 
they  existed),  or  the  politico-legal  parliaments.  The 
intendant  superseded  these.  He  became  the  complete 
master  of  the  provinces,  and,  as  he  ruled  directly  from 
the  central  government,  the  system  of  government  was 
a  complete  administrative  centralisation.  The  inten- 
dant was  directly  appointed  by  the  Xing,  and  all  the 
provincial  officials  were  directly  under  the  intendant. 
Local  privileges  were  abolished;  elections  ceased.  Eveu 
the  local  tribunals  of  justice  gasve  way  to  special  tribu- 
nals called  at  the  King's  pleasure.  The  King's  Council 
in  Paris  ruled  France  by  orders-in-council.  The  chief 
agent  of  the  council,  the  manager  of  France,  was  the 
Comptroller-General,  through  whose  hands  all  affairs, 
gTeatt  and  small,  had  to  pass. 

From  the  reign  of  Louis  XIV  to  the  Eevolution  thew 

were    two    more    kings,    Louis    XV    and    I/>uis    XVI. 

During  the  reign  of   Louis   XV.   the  founda- 

Sifor^tti  *^^^  ^^^  ^^^^  ^^^  ^^^  Revolution.  The 
«i«voiutioii.  people  were  oppressed  and  impoverished;  the 
King  squandered  the  resources  of  the  country 
in  evil  living;  the  nobility  and  clergy  lost  their  hold  on 
,ihe  people;  and  a  school  of  thinkers  arose  which  assailed 
the  basis  of  the  existing  social  and  political  structure. 
The  theories  of  Rousseau,  in  particular,  had  great  effect, 
particularly  as  the  people  were  willing  to  listen  to  any- 
one who  had  a  plan  to  relieve  them  from  their  woes.  In 
•spite  of  the  prevailing  discontent,  no  democratic  institu- 
tion was  able  to  cope  with  the  central  authority.  The 
Parliament  of  Paris  tried  to  regain  its^  ascendancy  by 
refusing  to  register  the  edicts  of  the  King,  but  it  was 
•abolished  in  1T71.  Louis  XVI,  after  a  series  of  f^uitle.s^' 
struggles  at  reorganisation,  finally,  in  1788,  as  a  measure 
of  desperation  summoned  the  long  dormant  StateJJ- 
•General.  the  opening  of  this  States-General  in  1789 
-was  the  real  beginning  of  the  French  Revolution. 
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The  Eevolution   destroyed  the  \7h0le  of  the   previous 
system  of  government.       Bnt  tihie  revolutionaries  found 

destruction  more  easy  than  construction.     The 
Revolution.  Sta(tes-GeDeral  from  1789  to  1791  changed  its 

name  twice.  First  it  became  the  National  As- 
sembly ;  then  it  became  the  Constituent  Assembly.,  As  a 
c^onstitu^it  assembly  it  drew  up  a  new  constitution  for 
France.  With  the  new  constitution  and  the  ne-organisa- 
tion  of  government  the  Revolution  seemed  ever,  but  a 
series  of  events,  concerned  partly  with  internal  and  partly 
with  foreign  policy,  led  to  a  still  greater  upheaval.  From 
1792-1795  the  Convention  ruled  France.  It  beheaded  the 
ex- King  and  ex-Queen,  abolished  Christianity,  the  Cal- 
endar and  many  other  things.  Through  the  Committee  of 
Public  Safety  the  popular  revolution  passed  into  the 
Aeign  of  Terror,  the  most  bloody  despotism  in  history 
till  the  recent  Russian  Revolution.  The  Convention  gave 
way  to  the  Directory,  which  was  succeeded  by  the  Con- 
stitution otf  the  year  VIII,  the  head  of  the  government 
Toeing  Napoleon,  who  after  a  period  as  First  Consul, 
became,  in  1804,  Emperor  of  tite  French. 

To  Napoleon  belongs  the  credit  of  re-organislng  France 
tDB    ai  stable  basis.        The     revolutionaries   had   not  des- 
troyed   the    centrajlised    system    of   the   kings. 
tiapoiaon.    They  failed  to  recognise  that  true  popular  gov- 
ernment    depends     mainly     on     local     self-government. 
Their    attempts    ended     in    despotism.      This     despot- 
ism   Napoleon    carried    on,    but    he    pla'ced    it    on    a 
plain,  straightforward  basis.     For  the  various  Councils 
and  Committees  of  the  Revolution  he  set  up.  single  execu* 
tive  officials,  with  advisory  councils.       He  divided  the 
country  into  areas  of  government  known  as  departments. 
These  departments  were  first  established  by  the  Constitu- 
ent Assembly,  which  tried  to  obliterate  the  old  boundaries 
of   feudalism   and  privileges.       In   so  doing  it  enabled 
T^'apoleon  to  work  out  the  most  logical  and  most  simple 
system  of  government  in  the  world. 
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In  spite  of  the  frequent  changes  in  both  the  personni 
and  the  form  of  government,  the  adyanee  of  liberal  fona 
of  government  was  assured.  Louis  XVIII,  wa 
•lovimonr'  succeeded  Napoleon,   gave  his  assent  to  a  fa| 
cameral  legislature,  and  to  the  responsibility  d 
his  ministeirs  to  the  legislature.     Narpoleon  III  tried  ti| 
revert  to  the  old  absolutism,  but,  coupled  with  the  defeat 
of  France  in  the  Franco^Prussian  War  of  1870,  bis  at^ 
tempt  cost  him  his  throne,  and  was  the  immediate  caus« 
of  the  preseint  French  constitution.     Napoleon's  fall  l'"?^ 
to  the  Third  Republic.       The  leaders  of  the  Revolution 
in  1871,  called  a  National     Assembly.       Tbis  Na.tional 
Assembly  was  representative  of  all  political  parties,  bnt 
the     majority     was     monarchical.       The     monarchical 
party,  however,  was  divided  within  itself  on  the  questioi 
as  to  which  royal  house  should  succeed  to  the  throne.    A] 
compromise  was  the  result,  and  the  Assembly  drew  up  3 
constitution  for  a  republican  form  of  government.     Tk^ 
constitution  was  finally  promulgated  in  1875.     This  con- 
stitution has  been  partiaJly  modified  on  four  occasions 
but  it  is  substantially  the  basis  of  the  present  system  o 
provemment  in  France. 

2.    The  present  Government  of  France. 

In  drawing  tip  the  Constitution,  the  Assembly  o 
1871-76  made  a   distinction  between   constitutional  aiK 

organic  laws.  The  constitutional  laws  were  ti 
Ti!?..«il?'     be  subi'ect  to  a  special  process  of  amendment 

the  organic  laws  were  left  to  the  ordm 
ary  legislative  process  by  the  two  Houses  of  tli 
legislature.  The  constitutional  laws  of  1875  gav 
the  outline  of  the  machinery  of  government.  Tin 
legislature  was  to  consist  of  two  houses,  a  Senai 
and  Chamber  of  Deputies.  The  Executive  wa 
to  be  vested  in  a  President.  The  relations  of  th* 
Houses  to  each  other;  the  election   and   powers  of  th 
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i^resident,  and  his  relation  to  the  Houses,  were  definitely 
tated ;  but  ike  election  of  Deputies  and  other  matters 
vere  regarded  as  organic  laws.  In  1884  an  amend- 
aent  was  passed  which  repealed-  the  constitutional  la^v 
i^fEecting  the  Senate^  and  made  its  organisation  and 
Luthority  a  matter  of  organic  law. 

The  legal  sovereignty  of  France  is  Tested  in  the 
S'ational  Assembly.  The  National  Assembly  is  the  joint 
j.^^  meeting     of    the     Senate     and    Chamber     of 

national       Deputies.    The  Senate  and  Chamber  for  ordin- 
Assemniy.     ^^  purposes  meet  in  Paris.       As  a  National 

Assembly  they  meet  in  Yersaillee.     The  National  As- 
sembly meets  to  transact  the  business  for  which  it  is 
summoned,  and  at  once  adjourns.       It  cannot  sit  for 
Longer  than   an   ordinary   legislatiye   session,   which   is 
five  months.       It  is   forbidden  by  the  Constitution   to 
repeal  the  republican  form  of  ^government,  but  by  the 
Constitution  it  has  power  to  repeal  the  law  which  for- 
bids it. 

The  National  Assembly  has  two  functions :   (a)   the 
revision     or    amendment     of     the     Constitution,     and 

(b)     the     election     of     the     President.       A 
Punotions.    ^®^»ion  of  the  Constitution  takes  place  when 

the  two  Houses  of  the  legislature  are  agreed 
that  a  revision  is  necessary.    The  Houses  separately  con- 
sider the  points  of  revision,  and  as  far  as  possible,  try  to 
know  each  other's  views.      Once  the  Houses  agree,  the 
suggested  revision,  comes  before  the  National  Assembly. 
For  constitutional   amendment  and   the   election .  of    a 
President  alike,  an  absolute  majority  vote  is  sufficient. 
The  Houses  are  the  judges  of  their  own  constitutional 
powers.     In  this  respect  France  ils  like   Englaoad,  and 
diametrically  opposed  to  the  United  States,  where  the 
Courts  decide  the  constitutional  powers  of  the  legisla- 
tures. 
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The  Senate  is  composed  of  three  hundred  members. 

They  are  elected  for  nine  years  from  citizens  of  forty  years 

of  age  or  above.     One-third  retires  every  three 

L«8isiatur8i  ^®^®-  ?^*^®  system  of  election  is  indirect. 
The  8«nat8,  The  elections  are  made  on  a  general 
ticket  by  an  electoral  college  which  is 
composed  of  (a)  delegates  chosen  by  tbe  Muni- 
cipal Council  of  each,  commune  in  projMjrtion  to 
the  population,  and  (b)  of  the  Deputies,  Council 
iors-Oeneral  and  District  (Airondissem^nt)  Councillors 
of  the  Department.  In  case  of  a  vacancy,  the  depart- 
ment which  elects  the  new  senartor  is  decided  by  lot. 
By  the  1876  law  seveniy-five  Senators  were  to  be  elect- 
ed by  the  United  Chambers,  but  the  amendment  of 
1884  abolished  this  in  favotiir  of  election  by  the  elec- 
toral college.  No  member  of  the  family  of  deposed 
I'i'ench  dynasties  can  sit  in  either  the  Senate  or  the 
Deputies,  or  lower  house. 

Legally  the  Senate  kas  equal  powers  with  the  Cbam- 
ber  of   Deputies,   except  in  money  bills.     Mioney  bills 

Powers  of  ^^st  originate  in  the  Chamber  of  Deputies, 
tho  though    the    Senate   may    amend    them.       In 

*•"•*••  actual  practice,  as  in  most  modem  govern- 
ments, the  bulk  of  power  lies  with  the  Chamber  of 
Deputies,  or  lower  bouse. 

The   Chamber    of   Deputies    is    elected   by   universal 
manhood  suffrage,  for  four  years.    Each  citizen  twenty- 
one  years  of  age,  not  actually  in  military  ser- 
The  Cham-  vice,  who  can  prove  six  months  residence  in 
Deputies,      any   one  town  or  commune  and  who  is   not 
otherwise  disqualified^   has  a  vote.     Deputies 
must    be    citizens    not    under    twenty-five    years     of 
age.     The  system  of  election  is  by  general  tickeil,  with 
proportional  representation.     Previous  to  1919  the  elec- 
tion was  by  districts  each  elector  voting  for  one  Deputy 
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only  (scrutin  d^arrondisse merit).  At  least  five  days  before 
the  elections  each  candidate  must  make  a  de* 
claration  stating  in  which  constituency  he  intends  to 
stand.  He  can  stand  forgone  only,  and  votes  given  to 
him  in  another  constituency  are  void.  At  the  first  poll, 
to  secure  election,  a  candidate  mus(t  have  an  absolute 
majority  and  a  number  of  votes  equal  to  one-fourtli 
the  numbei*  of  electors.  At  a  second  poll  a  relative 
laajority  suffices. 

At  present  the  Chamber  consists  of  602  Deputies. 
The  basis  of  election  is  that  each  arrondissement  is  given 
one  Deputy,  but  if  its  population  exceeds  100,000  it  i& 
divided  into  two  or  more  constituencies.  The  principal 
colonies  are  entitled  to  representation.  Algiers 
has.  five  seats:  Cochin-China,  Senegal,  the  Trench 
^possessions  in  India,  and  others,  have  one  each.  The 
dates  of  elections  are  fixed  by  the  President's  decree. 
The  President  must  order  an  election  within  sixty  days^ 
or  (in  the  case  of  dissolution)  within  two  months  of 
the  expiration  of  the  Chamber.  The  new  Chamber 
must  assemble  within  ten  days  following  the  election. 
At  least  twenty  days  must  separate  the  President's 
decree  and  the  day  of  election. 

The  members  of  each  House  are  paid  for  their  duties^ 
and,  on  payment  of  an  annual  sum,  can  travel  free  on 
all  railways. 

The  President  is  the  head  of  the  Executive.  He  is 
elected  for  seven  years,  by  a  majority  of 
president  ^^*®8^  ^  *^^  National  Assembly.^  Wo  age 
limit  is  laid  down:  any  French  citizen  may 
be  elected,  provided  he  is  not  a  member  of  a  French 
royal  family.  He  promulgates  the  laws  of  the  Cham- 
bers and  ensures  their  execution.  He  selects  his  minis- 
ters from  the  Chambers,  or  sometimes  fronu  outside. 
He  has  the  power  of  appointing  and  removing  all  offi- 
cers in  th0  public  service.     He  has  no  veto  on  legisla- 


704  POLITICAL  SCIENCB. 

tian,  but  can  send   a  measiu'e  back  to  the  Houses  for 
reconsideration.     He  can  adjourn  the  Chambers  at  any 
time  for  a  period  not  exceeding   one  month,    but   he 
cannot  adjourn  them  more  than  twice  in  the  same  ses- 
sion.   He  can  close  the  regular  sessions  of  the  Houses 
when  he  likes;  after  they  have  sat  fire  months.     Extra 
sessions  he  can  close  at  any  time.       With  the  consent 
of  the  Senatie  he  can  dissolve  the  Chamber  of  Deputies. 
He  must  order  new  elections  to  be   hdd  within   two 
months  of  the  dissolution,  and  must  convene  the  Houses 
within  ten  days  after  the  election.     He  has  the  right  of 
pardon.     He  concludes  treaties  with     foreign     Powers, 
though    treaties    affecting    the    area  of    France,    or  of 
French  Colonies,  require  the  approval  of  the  Legisla- 
ture.    He  can  declare  war  with  the  previous  assent  of 
both  Chambers.     He  is  responsible  only  in  case  of  high 
treason,  in  which  case  he  is  impeached  by  the  Chamber 
of  Deputies  and  tried  by  the  Senate. 

The  French  Cabinet  is  composed  of  ministers.     The 
sasme    ministers    also    form    the    Council    of  Ministers. 
The    Cabinet    and   Council  of    Ministers    thus 
Cabinet  and  have  the  same  peisonnel;  but  there  is  a  skarp 
Ministers.^    distinction      between       the      one      and      the 
other.      As  a  Cabinet,  the  ministers  are  select- 
ed from  the  Houses  of  the'  Legis'iature.     They  represent 
the    Chambers.     Sometimes    outsiders    are    chosen  for 
Cabinet  positions;  but  whether  members  of  the  Chani- 
bers  or  not  they  can  attend  the  meetings  and   take  a 
privileged  part  in  debate.     A  minister  cam  speak  at  any 
time,  though  he  can  vote  only  in  the  chamber  of  which 
he  is  a  member.     The  ministers  are  responsible  to  the 
Chambers  by  law,  not  only  by  custom,  as  in  England. 
They  can  hold  office  only  so  long  as  they  command  the 
support   of  the   Houses,   or,   more  particularly,   of  the 
Chamber  of  Deputies. 
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As  a  Council  of  Ministers  the  Ministers  are  the  nomi- 
nees of  the  President.     They  sit  as  a  Council  in  the  pre- 
sence of  the  President,   under  a  President  of 
couneii  of   ^^^^^^1  chosen  by  themselves.       As  a  Council 
iiiiiistora.     its  duty  is  to  exercise  general  supervision  over 
the  execution  of  the  laws.       In  case  of   the 
death     or     refid!gnation     of     the  President,  the   Coun- 
cil acts  till  a  successor  is  appointed.     The  Council  ib  a 
definite  legal  body,  whereas  the  Cabinet  is  not. 

The  twofold  aspect  of  the  same  body  is  really  the  key 
to  its  relations  with  the  President.       As  a  Council  of 
Ministers  the  body  is  the  servant  of  the  Pre- 
TiB«  Re-       sident.     As  a  Cabinet,  it  is  his  master.       The 
pnlsitftntr    President  must  choose  ministers  who  command 
cabinet        the  support  of  the  legislature,  else  the  adminis- 
couneii  of    tration  could  not  be  carried  on.     Every  decree 
Ministers.      qJ  ^^  President  must  be  countersigned  by  the 
Minister  whose   department   it   affects.      Not 
only  80,  but  most  presidential  decrees  involve  the  expen- 
diture of  public  money  which  brings  them  within  ihe  pur- 
view of  the  Chambers.     Even  the  President's  salary  aflid 
allowances  depend  on  the  budget,  which  is  presented  by 
the  Minister  of  Finance  and  passed  by  the  Chambers. 

,The  same  is  true  of  the  official  patronage  of  the  Pre- 
sident. Appointments  to  the  public  service  require  the 
countersignature  of  Ministers,  which  practically  means 
that  appointments-  are  in  the  handjs  of  Ministers.  In 
France  the  number  of  appointments  at  the  disposal  oi 
Ministers  is  greater  than  in  America,  but  the  *  spoils 
system  '  of  America  has  not  been  repeated  in  France, 
liough  the  temptation  is  greater,  owing  to  the  depend- 
ence of  French  Ministers  on  the  Chambers. 

The  number  of  Ministries  varies  from  time  to  time. 

Normally    there    are     twelve — the    Ministers  of     War; 

Justice ;  The  Interior ;  Foreign  Affairs ;  Marine ; 

Minittries.    Finance;  Colonies;  Public  Instruction;  Public 

Works:    Commerce,    Industry    and    Posts    and 

c2 
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Telegrapks ;  Agriculture  and  Supplies ;  and  Labour.  Two 
more  were  added  as  a  result  of  the  great  war — ^Becon- 
struction  and  the  Liberated  Territories. 

Bills  may  be  proposed  either  by  Ministers  (in  ihe  name 
of  the  Presidetnt)  or  by  private  members.  They  may  be 
The  Course  ^^^^^^^  ^^  either  chamber,  save  money  bills, 
of  Losis-  which  must  originate  in  the  Chamber  of  Depu- 
lation.  ^jgg^  Once  a  bill  is  presented,  it  has  to  go  to 
a  special  committee  for  consideration.  A  member  of 
this  Committee  is  chosen  to  **  report  "  on  it  to  the  cham- 
ber. Private  members'  bills  go  to  a  special  committee 
called  the  monthly  committee  on  Parliamentary  Initia- 
tive, but  an  emergency  vote  can  save  Ministers*  bills 
from  the  Committee  stage  or  private  members'  bills  from 
the  Initiative  Committee.  After  report  from  the  Com- 
mittees each  bill  must  go  through  two  readings  before 
it  is  presented  tp  the  other  chamber. 

The  Committees  are  formed  in  a  distinctive  way. 
During  the  session,  every  month  the  houses  are  divided 
into  bureauo!,  or  sections  (nineteen  in  the  Senate 
Gommittoeo.  ^^^  eleven  in  the  Chamber  of  Deputies).  From 
the  Senate  bureaux  are  selected  the  various  committees 
to  which  bills  are  referred.  The  bureaux  of  the  Chamber 
examine  the  certificates  of  election.  Other  bureaux  anre 
chosen  by  the  Chamber  for  electing  Special  Committees 
other  than  the  Standing  Committees.  Committees  used  to 
be  appointed  temporarily,  i.e.,  till  tliey  completed  the 
work  for  which  they  were  appointed.  Now  there  are 
Standing  Committees,  elected  for  the)  whole  year.  In  the 
Senate  they  are  elected  by  the  bureaux;  in  the  Chamber 
their  composition  is  determined  by  the  parties,  each  party 
being  represented  proportionately.  The  Budget  Com- 
mittee of  the  Chamber  of  Deputies  is  the  most  important. 
It  is  elected  for  one  year.  It  consists  of  forty-five 
members.  Its  equivalent  in  the  Senate  is  the  Finance 
Committee,  which  consists  of  eighteen  members.     These 
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Oommittees  examine^  criticize,  and,  in  fact,  control  the 
whole  course  of  financial  legislation. 

In  France,  as  in  other  continental  countries,  the  system 
of  administrative  law  prevails. -By  this  system  the  public 

officers  are  free  jBrom  interference  by  the  ordin- 
mrLaSr*"  8^  Courts.     The  laws,  too,  are  caoried  out  by 

the  executive  according  to  the  spirit  of  the 
law.  The  legislature  lays  down  the  general  principles  : 
the  executive  fixes  details,  and  makes  all  provision  for 
carrying  out  the  law.  It  may  even 'supplement  the  law 
where  ike  law  does  not  cover  all  the  cases.  The  legality 
cf  such  administrative  action  being  free  from  the  ordinary 
courts,  the  hand  of  the  executive  is  greatly  strengthened. 

The  French  Ministries  are  notoriously  unstable.    They 
change  much  more  frequently  than  the  English  Cabinet" 

The  main  reasons  for  the  instability  are  two ; 

(a)  the  existence  of  the  multiple  party  system, 
instability  ^^^  (^)  interpellations.  Ministers  are  subject 
of.  P-'W''  to  two  types  of  question,  first,  the  direct  ques- 
Questions '  tion,  and  second,  the  interpellation.  Any 
peitat?ons.    niember  of  either  House  on   due  notice  may 

ask  a  direct  question  of  a  minister  regarding 

his  department,  and,  unless,  the  question  can- 
not be  answered  without  detriment  to  the  public  good, 
lie  must  receive  an  answer.  An  interpellation  is  a  special 
type  of  question.  It  does  not  require  notice,  and  it 
is  usually  followed  by  ai  debate.  The  interpellation  is 
thus  a  challenge  to  the  policy  of  a  government  on  a  defi- 
nite x)oint.  A  vote  is  as  a  rule  taken  to  decide  the  issue. 
The  result  of  this  is  that  ministers  are  frequently 
taken  by  surprise,  often  on  minor  points,  and 
by  a  mere  chance  or  trick  are  defeated  on  the 
vote.  Eesignation  follows,  and  the  ministry  is  re- 
placed by  another,  which  is  subject  to  the  same  pro- 
cedvre.  Owing  to  the  multiple  party  system  the  ministers 
as  a  rule  have  not  a  homogeneous  party  behind  them,  so 
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that  surprise  votes  are  easily  arraaged  by   discontented 
members. 

Thei  judicial  system  of  France  has  two  distinct  branches 

— the   ordinary   judicial   system  and  the   administrative 

law  system.     The  ordinary  judicial  system  has 

lyttlmi!'"**'  *^^  classes  of  courts  (a)  civil  and  criminal,  and 

(6)  special,  which  includes  courts  dealing  with 

purely  commercial  cases. 

In  the  first  class  of  the  ordinary  courts,  the  lowest 
tribunal  is  that  of  the  Justice  of  the  Peace.  The  J  us- 
tices  of  the  Peace  are  appointed,  and  removable  by  t3ie 
President.  Each  canton  has  a  Justice  of  the  Peace.  Hi^ 
jurisdiction,  both  civil  and  criminal,  is  exercised  within 
definite  limits.  As  a  criminal  maigistrate,  he  presides 
over  the  Police  Court,  the  lowest  criminal  court.  Graver 
criminal  cases  are  tried  by  the  Correctional  Courts,  which 
consist  of  three  judges,  with  no  jury.  Such  cases  are 
first  secretly  examined  by  an  examining  magistrate 
(juge  d'  instruction)  who  may  either  dismiss  the  case  or 
commit  it  for  trial.  In  civil  cases  involving  small 
amounts,  and  in  petty  criminal  cases,  no  appesri  lies 
from  the  Justice  of  the  Peace  to  the  higher 
courts.  In  certain  urgent  cases,  or  cases  requir- 
ing local  Jmowledge,  he  has  wider  jurisdiction.  In 
more  important  cases  appeal  lies  from  him  to  the  court? 
of  first  instance,  or  axiondissement  courts.  Justices  of 
the  Peace  have  to  try  their  best  to  reconcile  parties :  no 
suit  can  be  brought  before  the  next  grade  of  Court  till 
the  Justices  hafve  been  unsuccessful  in  bringing  disput- 
ants to  an  agreement. 

The  next  grade  of  court  is  the  Courts  of  the  first  in- 
stance or  arrondissement-courts.  These  exist  in  practically 
every  arrondissement.  They  are  courts  of  appeal  from  the 
Justices  of  the  Peace,  aaid  have  original  jurisdic- 
tion within  certain  prescribed  limits.  Appeal  lies  from 
them  to  the  Court  of  Appeal.  The  Courts  of  the  first  in- 
stance Ifave  a  president,  one  or  more  vice-presidents,  and  a 
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vaariable  number  of  judges.  A  public  prosecutor  is  attached 
to  eacb  Court.  The  next  stage  in  tliei  judicial  organisation 
is  the  Court  of  Appeal.  In  all  there  are  twenty-six  Courts 
0£  Appeal^  each  of  which  has  jurisdiction  over  an  area 
varying  fk>m  one  to  five  departments.  Each  Appeal  Court 
is  organised  in  sections.  The  head  of  the  whole  Court  is 
the  President.  These  Courts  hear  appeals  from  the 
lower  courts,  and  have  original  jurisdiction  in  a  few 
matters,  such  as  the  discharge  of  bankrupts.  Another 
function  of  these  Courts  is  to  decide  whether  criminal 
cases  are  to  be  tried  by  the  lower  courts  or  the  assize 
courts. 

The  assize  courts  are  held  every  three  months  in  each  de- 
partment. The  assizes  are  presided  over  by  a  judge  or 
*  councillor  *  of  the  courts  of  appeal.  The  assizes  try  the 
more  serious  criminal  cases.  At  these  courts  there  is  a 
jury  of  twelve, -as  in  the  English  system.  The  juries 
decide  on  facts  only.  The  application  of  law  is  left  to 
tKe  judges. 

The  highest  court  in  France  is  the  Cassation  Court, 
or  the  Court  for  the  reversal  of  appeals.  It  sits  in  Paris. 
It  is  divided  into  three  sections,  the  Court  of  Petitions, 
the  Civil  Court,  and  the  Criminal  Court.  Each  section 
is  presided  over  by  a  sectional  president,  the  bead  of  the 
TrEole  Court  being  the  first  president.  The  Cassation 
Court  hears  appeals  from  all  the  lower  courts  (except  the 
administrative  courts). 

Commercial  courts  are  established  in  large  towns  to  hear 
commercial  cases.  The  judges  are  .chosen  from  the  lead- 
ing merchants.  If  there  is  no  commercial  court,  commer- 
cial cases  are  heard  by  the  ordinary  Courts  of  first 
instance.  Other  courts  (Courts  of  Arbitrators)  are  some- 
times established  in  industrial  centres  to  deal  with  indus- 
irial  disputes. 

The  judges  in  France  are  appointed  by  the  Poresident 
/which  means  the  Minister  of  Justice)  for  good  behaviour. 
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The  admioistrntiye  conrta  exist  to  try  cases  ariaing  in 
the  course  of  administratioa.  Tlie  supreme  court  is  the 
Council  of  State,  wtiich  is  presided  over  by  tlie  Minister 
of  Justice.  Its  membera  are  all  nominated  by 
^r'coum  *^®  President,  and  its  duty  is  to  give  an  opioioii 
ou  all  questions  referred  to  it  by  Uie  gOTerumeni. 
It  is  the  £nal  court  in  administrative  suits.  This  court 
also  prepares  rules  for  the  public  administration.  Thei-e 
are  also  otKer  administrative  courts,  the  Prefect iiral 
Councils.  Between  the  ordinary  law  and  administrative 
law  courts  there  is  the  Court  of  Conflicts.  Its  function  is 
to  determine  the  jurisdiction  to  which  a  given  case  be- 
longs.   It  is  composed  of  numbers  of  each  type  of  court. 

3.    Local  GovEaHMENT  in  Fbancb. 

The  French  system  of  local  government  is  the  must 
fymmetridal  in  the  world.  The  administrative  divisions 
were  created  by  the  Constituent  Assembly  at  the  revolu- 
tion. This  Assembly  swept  away  all  the  old  divisions 
with  their  historical  complexities,  and  seti  up  a  new 
machinery  based   on   administrative  requirements. 

For  purposes  of.  local  government,  France  is  divided 
into  deparVments,  arrondissements,  camtons  and  commun- 
es. The  department  is  the  supreme  division, 
qivis^n*.  ^^^  arrondissements,  cantons  and  communes  are 
the  otpart.  only  sub-divisions  of  the  department.  The  chief 
"""'■  official  in  the  department  is  the  prefect.     The 

prefect  is  appoioted  by  the  President  and  i»  the  direct 
agent  of  the  central  government,  and  has  very  wide  func- 
tions. He  supervises  the  execution  of  the  laws,  issues 
police  regulations,  nominates  subordinate  officials,  and 
exercises  a  general  control  over  all  the  officials  in  the 
department.  He  is  the  recruiting  officer  and  also  chief 
educational  officer  of  the  department.  He  is  the  agent  of , 
the  local  legislative  body,  the  General  Council  of  the 
department,  but  in  reality  he  controls  the  work  of  the, 
'Council,  as  it  is  only  through  him  that  the  Council  caa 
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have  its  resolutions  carried  into  effect.  The  Acts  of  the 
prefect  may  be  vetoed  by  a  minister,  but  no  minister 
can  act  independently  of  the  prefect.  He  must  act 
through  him. 

The  General  Council  of  the  department  is  elected  by 
universal  suffrage,  each  canton  contribi?<ting  one  mem- 
ber. The  councillors  are  elected  for  six  years ; 
rue  General  one-half  of  the  membership  is  renewed  every 
ttie"Depart*  three  years.  The  Council  has  two  regular 
ment.  sessions  every  year;  these  sessions  are  limited 

by  Issw  to  fifteen  days  for  the  first  and  one 
month  for  the  second.  Extra  sessions  of  eight  days  each 
may  be  called  at  the  written  request  of  two-thirds  of  the 
members  by  the  President.  If  the  Council  sits  longer 
than  it  is  legally  entitled  to  it  may  be  dissolved  by  the 
Prefect:  if  it  goes  behind  its  legal  powers,  its  acts  may 
be  set  aside  by  presidential  decree.  The  members  are 
not  paid  for  attendance,  but  they  are  fined  for  absence. 

The  powers  of  the  Council  are  strictly  limited.  Its  main 
duty  is  to  supervise  the  work  of  the  department.  It 
has  little  power  of  originating  legislation,  but  its  deci- 
sions on  local  matters  are  usually  final.  Its  chief  func- 
tions are  to  assign  the  quota  of  taxes  (the  amount  and  the 
source  of  taxes  are  determined  by  the  Chamber  in  Paris) 
to  each  arrondissement ;  it  authorises  the  salie,  purchase, 
exchange,  or  renting  of  departmental  property ;  it  super- 
intends such  property;  it  authorises  the  construction  of 
new  xoqnIs,  railways,  canals,  and  bridges,  it  votes  the 
pay  of  the  police)  and  generally  gives  advice  on  local 
matters  to  "flie  central  government.  Political  questions 
are  rigorously  excluded  from  its  scope. 

The  next  division,  the  arrondissement,  is  the  electoral 
area  for  the  Chamber  of  Deputies.       The  head  of  the 
arrondissement   is    the    sub-prefect.       His    powers    are 
more    limited     than    those    of     the     prefect, 
^hsMnent!   ^^^   ^^^^    *^®   prefect,    he   is   the    representa- 
tive of  the  central  government.     There  is  a 
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district  airondissement  council,  to  Tirlrich  eaeli  canton  sends 
a  member  chosen  by  universal  sufPrage.     The  arrondisse- 
ment  has  neither  property  nor  a  budget  of  its  own,  so  its 
chief  function  is  to  allot  to  the  communes  the  share  of 
the  direct  tatxes  imposed  on  the  arrondissement  by  the 
General  Council. 

The  canton  is  purely  an  administrative  division.     It 

has  no  administrative  organisation  of  its  own.     It  is  the 

electoral    district    from    which    members,    are 

rhf  canttn.  chosen  for  the  general  and  district  councils.   It 

is  the  area  of  jurisdiction  for  Justices  of  tEe 

Peace.     It  is  also  a  muster  district  for  the  army. 

The  commune  is  the  unit  of  French- local  government. 
Communes  are  both  rural  amd  urban.     All  towns  are  com- 
munes.    The  chief  magistrate  in  the  commune 
commuiit.    ^®  ^^  mayor.     The  mayor,  nnlike  the  officials 
of  other  local  areas,  is  elected,  not  nominated. 
Mayors,  and  deputy  mayors  are  elected   for  four  years 
from,  and  by;  the   members  of   the   municipaJ   council. 
Mayors  are  usually  assisted  by  deputy  mayors  the  num- 
ber of  whom  vary  according   to   the  population   of  the 
commune.     Thus  in  a'  commune  of  2,500  inhaibitants  there 
is  one  deputy ;  in  a.  big  city  like  Lyons  seventeen  deputies 
are  allowed.     The  functions  of  the  mayor  are,  first,   he 
is  the  agent  of  the  central  government.     Once  he  is  elected 
he  becomes  responsible  not  to  the  council  which  elected 
him  but  to  the  central  government.     He  and  his  deputies 
may  be  suspended  for  one  month  by  the  Prefect,  or  for 
three  months  bv  the  minist-er  of  the  Interior.  All  his  acts 
may  be  set  aside  by  the  Prefect  or  Minister  of  the  Interior. 
He  may  even  be  removed  by  the  central  government. 

Second,  the  mayor  is  the  executive  head  of  the  muni- 
cipality, and  as  such  he  is  responsible  for  the  supervision 
of  municipal  work  and  services.  The  Municipal  Council 
is  elected  by  universal  suffrage.  Its  numbers  vairy  ac- 
cording to  the  size  and  population  of  the  commune. 
It    decides     on     the     affairs     of     the     commune.     Its 
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decisions  become  operatiye  a  month,  after  they  are  passed, 
save  in  matters  which  transcend  the  interests  oi  the  com^ 
mune,  when  the  prefect,  or  general  council,  and  in  cases 
the  President  must  approve.  The  Council  also  chooses 
communal  dele>gates  for  the  election  of  senators,  and 
draws  up  a  list  of  assessors,  from  whom  the  sub-prefect 
selects  ten  for  the  allocation  of  taxes  among  tax-payers. 
The  meetings  are  presided  over  by  the  mayor,  save  wlien 
liis  own  accounts  are  discussed'  and  are  open  to  the  public. 
Its  sessions  last  fourteen  dayd,  with  the  exception  of  its 
^financial;  session,  which  may  last  six  weeks.  It  holds 
four  regular  sessions  every  year.  The  Council  may  be 
suspended  for  one  month  by  the  Prefect,  or  dissolved 
alliogether  by  decree  of  the  President,  passed  in  th^ 
Council  of  Ministers.  In  the  event  of  ilJs  dissolution  its 
Tvork  is  carried  on  temporarily  by  a  small  council  nomi- 
Tiated  by  the  President  till  a  new  election  in  his  place. 


/  \ 
CHAPTER  XXV. 

THE  GOVERNMENT  OF  THE  UNITED 
STATES  OF  AMEKICA. 

,1.  Historical. 

The  govermuent  of  the  United  Staites  is  the  most  com- 
plete and  highly  organised  example  of  federalism  in  the 

modem  world.  The  makers  of  the  American 
Remarks,    constitution  had  to  face  none  of  the  difficulties 

which  confronted  the  makers  of  modem 
Germany.  In  Germany  Bismarck  had  many  historical 
questions  to  consider  when  he  created  the  Empire;  but  the 
Americans  were  able  from  the  beginning  to  make  a 
government  which  suited  the  country  and  people.  They 
had  not  to  consider  the  claims  of  local  princes  or  the 
jealousies  of  old-established  dynasties.  Once  they 
achieved  independence,  they  were  free  to  experiment  with 
forms  of  government  and  to  find  out  what  was  best  fi:r 
them.  The  present  form  of  government  is  based  on  the 
constitution  of  the  17th  September,  1787.  This  consTit- 
ution  was  adopted  after  a  series  of  experiments,  but  ft  is 
noteworthy  that  from  the  Declaration  of  Independence  in 
1776  to  the  adoption  of  the  constitution  a  period  of  only 
eleven  years  elapsed,  and  the  completeness  of  the  new 
constitution  may  be  judged  by  the  fact,  that  up  to  the 
present  day  only  nineteen  amendments  have  been  made. 
In  the  early  days  of  the  Americans,  the  great  majority 
of  the  citizens  were  English  colonists.  Naturally,  the 
^^^  early     political      institutions"  were     English 

Early  in  character,  ihough  they  were  altered  to  suit 

Americans.  ^^^  needs  of  a  new  country  and  to  prevent  the 
particular  constitutional  drawbacks  which  had  forced  the 
colonists  to  leave  England.     This  English   character  of 
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American  institutions  is  one  of  the  fundamental  f actd  of 
modem  American  political  life.  It  is  true  that  ihe 
American  population  is  now  very  mixed — it  contains  large 
elements  of  practically  every  European  nationality,  as 
'well  as  Japanese,  Chinese,  and  Africans.  But  even  to- 
day the  main  stock  of  the  United  States  is  British,  either 
by  descent  or  of  the  first  generation,  and  tlie  political 
institutions  of  the  countiy  were  originally  adaptations  of 
[English  models  to  American  conditions. 

In  the  first  days  of  English  colonisation  there  were  of 
course  no  *  states  '  or  provinces  as  there  are  now.     The 

colonists  made  homies  for  fthemsel/ves  where 
isationi  '  opportunity  offered.  These  homes  or  settlements 
TypSL         gradually   expanded   as  the   population    grew. 

Wlien  the  settlements  became  sufficiently  large 
to  require  definite  organs  of  government,  the  colonists, 
adapted  the  English  forms  of  local  government  to  their 
needs.  One  settlement  adopted  one  form :  another,  another 
form.  There  was  no  uniformity  of  pattern.  The  New  Eng- 
land colonies  had  one  type,  Virginia  another,  while 
Pennsylvania  and  New  Jersey  had  £B  special  type,  with 
characteristics  of  both  the  previous  types.  Thus  there 
were  three  types — the  New  England  Colonies,  the 
Yirginian,  or  southern  colonies,  and  the  middle  colonies. 
The  characteristics  of  each  type  were  mainly  the  le&ult 
of  the  type  of  life  led  by  the  colonists.  In  New  England, 
the  colonists  settled  in  townships.     These  townships  grew 

up  in  large  numbers,  often  close  by  each  other. 
The  N«w  The  New  Englanders  were  a  trading  populatijn, 
colonies,      and  trade  meant  inter-communication  between 

the  townships.  The  earlier  colonists,  too,  had 
left  England  because  of  the  prevailing  religious  intoler- 
ance. The  church,  therefore,  was  to  them  an  organisation 
of  the  highest  importance,  both  spiritual  and  temporal. 
Each  community  had  its  church  and  school-house,  and 
round  the  cburcK  in  particular  revdved  the  whole  life  of 
tlie  inhaibitants.    The  pastor  of  the  church  was  the  head' 
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of  the  community,  and  church  membership  was  tant- 
amount to  citizenship.  The  townships  were  organised 
largely  on  the  English  pattern.  The  old  English  official 
designations  were  continued,  but  in  all  the  townships  the 
form  of  government  was  more  democratic  than  in  con- 
temporary England.  There  was  a  general  town  meeting- 
where  all  citizens  (which  usually  meant  all  church  mem- 
bers) could  attend.  This  meeting  elected  the  officials  of 
the  township,  and  these  officials  were  responsible  to  tlie 
^own  meeting.  As  the  towns  multiplied,  a  certain  amount 
of  union  became  essential,  but  the  union  did  not  destroy 
either  the  organisation  or  the  independence  of  the  town- 
ships. Through  changes  both  great  and  small  the  town- 
ships preserved  their  individuaility,  and  to-day  they  are 
the  basis  of  Jbcal  government  in  the  old  New  England 
states.  With  the  growing  population  the  governmental 
machinery  became  more  complex.  Counties  were  formed, 
for  judicial  purposes,  and  gradually  areas  of  government 
were  created,  with  suitable  organisations,  which  later  be- 
came the  "  states  "  of.  the  American  Federal  Union. 

In  Virginia,  and  the  southern  colonies,  there  was  a 
very  marked  contrast  to  the  New  England  colonies.  The 
southern  colonists,  in  the  first  place,  did  not 
The  Virgin-  emigrate  to  America  because  of  religious  cis- 
southern  abilities.  They  emigrated  to  a  land  which  ield 
Colonies.  a  fairer  promise  of  livelihood.  They  were  mer- 
chant adventurers,  sent  out  under  a  merchant 
company,  the  Virginia  Company,  which  had  been 
granted  certain  privileges  by  the  Crown.  Tn  the  second 
place,  the  type  of  colonist  and  the  type  of  life  were 
both  different.  In  the  southern  colonies  vast  areas  v-ere 
available  for  agriculture.  Both  the  climate  and  the  sciil 
were  different  from  those  of  New  England,  so  that  from 
the  very  beginning  the  southern  colonies  were  like  the 
counties,  just  as  the  northern  colonies  were  like  the  towns 
of  England.  In  the  south,  therefore,  the  country  type  of 
life  was  reproduced.     The  organisation   of   government 
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was  on  the  English  country  plan,  with  the  Lieutenant  (the 
equivalent  of  the  English  Lord-Lieutenant),  who  wa4^ 
appointed  by  the  Governor  (who,  in  his  turn,  was  appoint- 
ed by  the  Company),  the  sheriff,  and  the  justices,  the  equi- 
valent of  the  English  J.  P.'s  The  settlers  lived  under 
an  ordered  government  just  as  they  did  in  England. 
They  recognised  an  established  or  state  church,  in  marked 
contrast  to  the  ''  free  "  churchmen  of  New  England.  Not 
only  so,  but  they  reproduced  the  aristrocratic  tone  of 
English  country  life,  the  survival  of  the  old  feudal  system.^ 
Social ■  gradations  were  as  marked  as  in  England;  the 
owner  of  a  plantation  took  the  place  of  the  English  squire. 
The  population  was  mixed.  The  settlers  were  of  variou:^ 
social  grades,  but  they  continued  in  the  same  oldl  English 
relationship.  The  ordinary  routine  of  English  country 
life  was  observed  as  far  as  the  new  conditions  would 
allow.  Pride  of  family  and  descent — ^many  noble* 
families  emigrated  to  Virginia,  particularly  after  the  Civil: 
War — ^was  as  markedly  present  in  Virginia  as  it  was  absent 
in  New  England.  Later  this  led  to  a  separation  which  led 
to  the  American  Civil  War.  Theoretically  the  war  wsiS 
fought  on  the  question  of  slavery — for  the , introduction 
of  slavery  in  the  south  had  led  to  still  more  social  dis- 
tinctions. Actually  thei  war  was  the  climax  of  a  complete 
difference  of  outlook  between  the  old  aristocratic  type  of 
settler  and  the  democratic  settler  of  the  north. 

The  southern  colonies  were  all  governed  much  on  the 
same  pattern.  At  first  a  governor  was  nominated  by  the 
Company,  with  a  Council  which  included  the  chief  officials 
of  the  colony.  The  company  governor  was  afterwards  re- 
placed by  a  royal  governor  or  governor  nominated  direct 
by  the  Crown.  The  chief  representative  organ  of  gov- 
ernment was  the  assembly.  The  assembly  at  first  re- 
presented the  plantations,  but  as  time  weni  on  and  the 
population  grew,  a  more  complex  system  of  counties, 
Wwns  and  hundreds,  on  the  old  English  pattern  deve- 
loped.     In  its  early  days  the  assembly  was  known  as  the^ 
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House  of  Burgesses.  The  old  name  '^assembly"  has 
^continued  to  die  present  day^  in  the  Legislature  of 
Virginia,  which  consists  of  two  houses,  a  Senate  and 
Houses  of  Delegates^  collectively  known- as  the  Generid 
Assembly. 

In  the  third  class,   or  middle  colonies,  there  was  a 
mixture  of  the  characteristic  elements  of  the  other  two 
classes.     These  colonies  were  mixed  in  popul- 
The  Middle  B^tion.    Although  the  English  dominated  in  the 
colonies.     Colonies,  before  their  arrival  the  Swedes  and 
Dutch  had  a  fairly  strong  hold.    The  type  of  life, 
again,  was  partly  trading,  as  in  New  England,  and  partly 
agricultural,  as  in  Virginia;.    Thus  they  settled  in  town- 
ships, as  in  the  New  England  Colonies,  and  in  farms  or 
plaitations,  as  in  Virginia.    They  were  democratic  in  tbe 
towns,  and  partly  democratic  and  partly  aristocratic  in  the 
counties.     They  had  the  characteristics  of  both  North  and 
South  in  their  government  organisations,  i.e.,  townships 
r  and  counties. 

Between  the  early  days  of  the  American  colonies  and 
the  DeclaiTp^tion  of  Independence,  many  forms  of  govern- 
ment and  control  were  tried  by  the  British 
Forms  Yf^  Government.  In  these  days  America  seemed  a 
Govern-  very  distant  land  to  the  Englishman,  and  much 
^*"*'  of    the    English    policy    was    due    either     to 

ignorance  or  to  a  desire  not  to  be  troubled  with  the  internal 
affairs  of  these  far  off  settlements.  In  all,  three  typesr  of 
government  were  current  in  the  seventeenth  and  eighteenth 
centuries,  namely,  government  by  charters,  proprietory 
governments,  and  direct  government  by  the  Crown.  In 
each  of  these  types  necessarily  the  major  share  of  power 
actually  exercised  rented  in  the  colonies.^  Naturally  tlie 
colonial  organs  of  government  increased  in  power  as  the 
population  and  importance  of  the  colonies  grew.  But 
for  many  years  the  British  Parliament  almost  completely 
neglected  them,  and  during  the  long  period  of  neglect 
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the  colonial  assemblies  had  developed  so  far  towards  self- 
government  that  when  the  struggle  with  England  came, 
all  the  colonies^  whether  northern,  middle,  or  southern, 
and  whether  chartered,  proprietory  or  direct,  made  com- 
mon cause  against  the  old  country.  The  colonies  had  de- 
veloped national  feeling,  and  attempted  repression  led 
to  independence. 

In  the  first,  or  chartered  type,  charters  were  given  by 
the  King  to  the  colonies.  These  charters  were  given  to 
companies,  such  as  the  Virginia  Company  and 
Charters.  the  Massachussetts  Company.  The  three  New 
England  companies — ^Massachussetts,  Connect- 
icut and  Ehode  Island-^each  possessed  a  charter.  The 
duration  of  the  charter  depended  largely  on  how  the  Com- 
pany pleased  the  English  authorities.  Thus  the  Virginia 
Company  lost  its  charter  soon  after  it  was  granted, 
while  the  Massachussetts  charter  lasted  from  1629  to  1692. 
The  Connecticut  and  Bhode  Island  charters  lasted 
throughout  their  existence  as  coloniesi,  and  ultimately 
became  their  staite  constitutions. 

Proprietory  governments  arose  from  charters  granted 
to  the  colonies  by  private  proprietors  to  whom  the  colonies 
Proprietary ^^^  been  granted  by  the  Crown.     Thus  Mary- 
Govern-        land   belonged    to   the   Calvert    family    (Lord 
'"*"*'  Baltimore),'  Pennsylvania    and    Delaware    to 

William  Penn,  and  New  York  to  the  Duke  of  York 
<afterwards  James  II).  The  proprietors  appointed^  the 
governors  and  councils,  but  as  a  rule  granted  a  consider- 
able measure  of  power  to  the  people  in  their  charter  of 
g-ovemment.  Penn's  charter  to  Pennsylvaniai,  in  parti- 
cular, was  a  notable  expression  of  the  liberal  ideas  of 
the  day  in  respect  to  colonial  government. 

Direct  government  by  the  English  Crown  meant  that 

the  governors  and  council  were  appointed  by  the  Crown. 

Direct  These  oflScials  were  responsible  to  the  Crown, 

Govern-        but  in  course  of  time  the  Crown  had  to  grant  al 

*"•"*•  large  measure  of  self-government  to  the  colonies. 
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especially  as  the  colonists  kad  the  power  of  the  purse. 
The  royal  governors,  though  in  theory  responsible  to  the 
Crown,  in  practice  became  responsible  to  the  colonists. 

The  process  of  national  fusion  in  Americsu  was  slow. 

The  colonists  were  mainly  of  the  same  race; 
TM  they  spoke  the  same  language;  their  political 

Fusioii!  *'    ^^^  economic  interests  were  similar.    Yet  th^ 

kept  their  governments  strictly  separate.  'Each 
government  stood  in  practically  the  same  relation  to  the 
English  crown  as  its  neighbour;  but  they  each  had 
separate  governors,  legislatures,  officials  aoid  courts. 
Strange  as  it  may  seem,  the  one  institutional  bond  of 
union  in  America  was  the  English  Crown.  Some  of  the 
colonies,  it  is  true,  bad  united  in  a  rough  way  to  protect 
themselves  against  the  American  Indians,  but  it  was  not 
till  1766  that  any  definite  movement  for  union  took  place^ 
and  even  then  only  nine  of  the  thirteen  colonies  took 
part.  The  occasion  of  this  was  a  protest  against  taxatioik 
by  the  English  Parliaonent,  a  protest  which  later  became 
the  ostensible  cause  of  the  War  of  Independence.  In  1774 
began  a  number  of  inter-colonial  '^  congresses."  These 
congresses  consisted  of  delegates  from  the  states,  each 
state  having  an  equal  voice.  The  official  name  of  this 
government  was  ''The  United  States  in  Congress 
Assembled" — ^a  title  which  hae  given  the  name  to  the 
coiMtry  (XTnite'd  States  of  America)  and  to  the  legislature  \ 
(Congress).  In  1777,  the  year  after  the  Declaration  of 
Independence,  the  Articles  of  Confederation  were  drawn 
up  by  the  congress  of  that  year,  but  they  did  not  become 
law  till  1781.  These  articles  made  the  congress  into  a 
legal  form  of  government.  But  the  confederation  had  no 
real  power.  It  was  only  an  advisory  body.  It  could  not 
command  the  states,  and  such  small  executive  power  as 
it  did  have  could  be  exercised  only  with  the  consent  of 
the  states.  As  an  ejBfeotive  government  it  was  impotent,  j 
The  states  had  not  yet  shaken  themselves  free  from  the 
idea  of  local  autonomy.     The  War  of  Independence  had 
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caused  them  to  sink  local  jealousies  for  the  general  cause, 
but    once    the    war    was    over    the   old    jealousies    re- 
appeared.    To  bring  aibout  union  the  present  constitution 
was  drawn  up  in  1787. 

The   constitution  w£u»  drawn  up   largely   on   EnglisK 
models,  modified  by  American  experience  and  the  theory 
of  the  separation  of  powers.    It  set  up  a  definite 
T|»  coiMtit-  federal  government,  the  executive,  legislative 
tjo.  and  judicial  powers  being  entrusted  to  separate 

authorities.  The  legislative  power  wa^  vested 
in  a  Congress  of  two  houses,  a  Senate  and  a  House  Bepre- 
sentatives.  The  principle  was  accepted  that  the  Senate 
should  represent  the  states,  and  the  House  of  Bepre- 
sentatives  the  people  proportionally.  Tbe  executive 
power  was  vested  in  the  President^  whose  position  was 
much  the  same  as  that  of  the  existing  suite  governors. 
The  judiciary  was  made  independent  of  both  tiie  execu- 
tive and  legislature.  The  individual  state  constitutions 
accepted  the  same  arrangements.  The  powers  given  to 
the  new  government  were  definitely  enumerated  in 
eighteen  items :  the  residue  was  left  to  the  states. 

At  first  the  American  constitution  was  looked  on  more 
as  an  instrument  of  convenience  than  as  a  national  bond 
of  unity.  The  states  continued  in  their  old  course,  and 
did  not  wish  either  to  have  their  independence  encroached 
upon  or  to  contribute  much  to  the  maintenance  of  this  new 
form  of  government.  Threats  of  secession  were  not  infre- 
quent, but  the  federal  government,  now  based  on  a  secure 
legal  foundation,  gradually  commamded  the  respect  and 
allegiance  of  boib  states  and  people.  Public  opinion 
gradually  turned  round  from  indifference  to  respect,  from 
mistrust  to  faith,  and  from  local  patriotism  to  national 
palxiotism.  Circumstances  other  than  political  helped  the 
Union — particularly  the  rapid  development  of  America 
westwards  by  ipieans  of  railways.  Community  of  economic 
interest  was  helped  by  the  community  of  political  interest 
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which  resulted  from  another  struggle  with  England,  aaid 
still  another  with  Mexico  (1846-48). 

To  complete  national  fusion,  however,  there  was  one 
great  barrier — the  existence  of  slatveiry.     The  planters  of 
the  south  depended  mainly  for  manual  labour  on 
Tht'Sfvli"*  imported  negro  slaves.    The  northern  labourers 
War.  were  free.     When  the  southerner  spoke  of  his 

nation  he  excluded  from  his  idea  the  brge  popul- 
ation of  slaves.  As  to  the  Athenians  of  old,  his  nation 
was  a  nation  of  freemen  but  not  a  nation  for  the  total 
population.  The  northerners*  nation  was  a  nation  for  the 
whole  population.  This  difference  in  their  point  of  View 
— a  difference  which  was  political,  social  and  economic — 
led  .to  a  desire  on  the  part  of  the  southern  or  slave  states 
to  have  a  separate  government.  The  result  was  the  War 
of  Secession  or  American  Civil  War.  The  southern  states 
were  beaten,  and  in  1865  an  amendment  was  made  ta  the 
constitution  abolishing  slavery.  The  federal  government 
had  proved  itself,  and  soon  it  became  the  organ  of  a 
homogeneous  Amencan  nation. 

One  or  two  salient  features  of  American  political  life 
may  be  mentioned.     In  the  first  place,  it  is  tc  be  noted 
that  the  basis  of  American  political  life   was 
English.     The  process  of  development  of  con- 
iifffl'^'       stitutional  liberty  was  not  the  same  as  in  Eng- 
land.     The    chief    contrast    ib    that    America 
developed  towards  federalism^  whereas  England 
develoi)ed  towards  unitary  government.    But  in  the  state 
organisation,    as    distinct    from    the    federal    oi^nisa- 
tion,    the   development    wais  similar.       In     both,     the 
unit  was  a  small  community— such  as  the  township  and 
hundred.    From  these  units  the  organisation  rose  step  by 
step  to  the  central  government.    Were  the  British  Empire 
now  to  be  organised  on  a  federal  basis  the  parallel  be- 
tween it  and  the  United  States  would  be  complete. 

In  the  second  place,   the  constitution  of  America  is 
rigid ;  the  constitution  of  the  United  Kingdom  is  flexible. 
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This  axose  xrom  the  conditions  of  development  in  the  res- 
peotiye  countries.  In  Ameriica  the  development  was  con* 
scions,  deliberate,  definite,  and,  compared  with  England, 
quick.  In  England  it  was  unconscious,  accidental, 
Und  slow.  The  early  Americans,  not  unnaturally, 
made  legal  safeguards  for  their  liberties,  for  many  of 
them  had  gone  to  America  for  the  reason  that  no  such 
safeguards  existed  in  England. 

In  the  third  place,  the  spirit  of  American  institutions 
and  law  as  well  as  the  actual  institutions  themselves  are 
English,  and  they  have  preserved  their  English  character 
to  the  present  day.  In  the  constitutions  English  law 
and  precedent  were  followed.  In  many  cases  the  English 
charters  became  the  state  constitutions.  Private  law  was 
mainly  English.  The  chief  differences  lay  in  the  a.boli- 
tion  of  class  distinctions  and  titles,  and  in  the  freedom  of 
the  church.  In  public  law  the  new  constitutions  reprod- 
uced the  principles  governing  the  relations  of  the 
English  King  and  Parliament.  The  executive  powers 
of  the  President  were  like  the  powers  of  the  Crown.  The 
<K>nstitution  of  the  courts  was  similar  to  that  of  the 
English,  whilie  the  procedure  was  practically  the  same  as 
in  England.  The  chief  differences  lay  in  the  federal  form 
of  government,  and  in  the  separation  of  powers. 

In  the  fourth  place,  the  United  States  is  now  one 
nation,  with  a  federal  form  of  government.  The  indi- 
vidual states  are  constituent  elements  in  the  American 
nation.  They  hanre  their  own  lowers  and  privileges 
guaranteed  by  their  own  and  the  American  constitutions, 
but  they  are  part  of  the  machinery  of  am  organic  union. 
The  central  government'  is  supreme  over  all :  the  consti- 
tution of  the  United  States  is  the  supreme  law  of 
the  United  Startes  as  a  whole  and  of  its  parts,  just  as  the 
British  Parliament  is  the  legal  sovereign  of  all  the  parts 
of  tie  British  Empire. 
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2.  The  Fedeeal  Goveenment  of  the  United  States  ► 
The  g^ieral  organisation  of  the  federal  government  lA 
laid  down  in  the  constitution.  The  constitution  lays 
Otnoral  down  that  the  government  of  the  United  States 
oiwtiit-  shall  be  entrusted  to  three  separate  authorities^ 
ation.  ^^^  Executive,  the  Legislative  and  the  Judi"- 

cial.  The  constitution  does  not  lay  down  details  as  to 
how  these  bramches  of  government  are  to  be  organised  or 
how  they  are  to  work.  Details  are  fixed  by  ordinary 
legislation. 

The   capital    of   the    United    States    is    Washington> 
which  stands  in  the  District  of  Columbia.     The  consti- 
tution makers  recognised  that  it  would  be  neces- 
Q^pj2K*''*'8ary  for  the  federal  government  to  have  a  seat 
of  its  own,  outside  the  jurisdiction  of  any  one 
state.     This  seat  was  provided  by  the  states  of  Maryland 
and  Virginia  in  1791  and    was   named   the    District    of 
Columbia.     This  district  is  about  sixty  square  miles  in 
extent,  and  is  really  co-extensive  with  the  city  of  Wash- 
ington.    It  is  governed  directly  by  the  federal  govern- 
ment; three  Commissioners  appointed  by  the  Presidenil 
are    responsible    for    the    government.      There    is    no 
Municipal  Council,  amd  the  citizens  have  no  right  to  vote 
either  in  national  or  in  municipal  matters. 

The  Constitution  is  the  fundamental  law  of  the  United 
States,  and,  as  such,  it  was  placed  outside  the  reach  of 
ordinary  legislation.  Special  procedure  was 
Aintndiiwiit  ^^^^  down  as  to  its  amendment.  By  the  fifth 
of  tiM  article  of  the  Constitution  it  is  enacted  that 
Consti  ut-  amendments  may  be  proposed  either  (a)  when 
two-thirds  of  each  house  of  the  legislature 
(Sena?te  and  House  of  Representatives)  sKall  think  it 
necessary;  or  (b)  when  the  Legislatures  of  two-thirds  oi 
all  the  staites  ask  Congress  to  call  a  general  convention 
to  consider  amendments,  in  whicK  case  'the  convention 
may  propose  amendments.  Por  the  adoption  of  an 
amendment  Congress  may  choose  one  of  two  methods 
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either  (a)  submit  ihe  propcMsed  amendment  to  the  legis* 
iatures  of  the  states^  or  (b)  every  pix)po6ed  amendment 
mary  be  submitted  to  state  conventions  specially  cs^Ued 
for  the  puri)08e*  If  three-fourths  of  the  states  agree  to 
the  amendment,  the  amendment  is  incorporated  in  the 
donstituition.  ^ 

The  process  of  amendment  is  the  most  difficult  in  the 
world.  In  Great  Britain,  the  constitution,  being 
flexible,  can  be  altered  by  the  process  of  ordinary  legisla- 
tion. In  the  old  German  Empire  the  amendment  was 
subject  to  the  ordinary  process  of  law-making,  but  it  was 
subject  to  defeat  if  fourteen  votes  were  cast  against  it  in 
the  Bundesrath.  In  France  a  constitutional  amendment 
passes  through  the  ordinary  channels  of  legislation,  but 
must  be  adopted  by  the  Naitional  Assembly,  or  the  two 
houses  sitting  together  at  Versailles. 
.  The  scope  of  the  powers  of  the  Federal  government 
is  laid  down  in  the  constitution.  Generally  speaking 
the  federal  government  has  authority  in 
2*^*  •^  general  taixation,  foreign  relations,  the  army, 
the  Fodorai  navy,  and  partly,  the  militia,  foreign  and 
roeBtlT'  interstate  commerce,  the  postal  service,  coin- 
age, weights  and  measures,  and  crimes  affect- 
ing the  federal  government. 

The  legislative  power  of  the  United  States  is  vested 

by  the  Constitution  in  a  Congress,  which  consists  of  two 

houses,     a     Senate     and     House     of     Repre- 

Legisiature.  sentatives.    The  Senate,  or  Upper  House,  repre-^ 

aents  the  stales,  the  House  of  Bepresentatives 

fh«  people.      The  Senate  represents  the  federal  principle 

of  government;  the  House  of  Representatives  the  nation. 

The  Senate  coiisists  of  two  members  from  each  state. 

These  members  used  to  be  elected  by  the  legislatures  of 

the  state,  but,  as  the  result  of  an  amendment  to 

"*  •■  the  constitution  in  1913,  they  are  now  elected  by 

popular  vote.    Unlike  the  members  of  the  late  Bundesratb, 

the  members  of  the  Senate  are  free  to  vote  as  they  please. 
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They  are  in  no  wise  representatives  of  the  state  govern- 
ments,  nor  wer^  they  so  before  1913  when  they  were 
elected)  by  th!e  state  legislatnres.  Each  Senator 
is  elected  fov  six  years.  He  must  be  not  less  than  thirty 
years  of  age,  and  must  have  been  a  citizen  of  the  United! 
States  for  nine  years ;  he  must  also  reside  in  the  state  for 
which  he  is  elected.  The  Senate  at  present  consists  of 
ninety-six  members  (each  of  the  forty-eight  states  haw 
two  representatives). 

The   Senate  is   the  second  chamber  of  the   American 

legislature,  but  besides  its  l^islative  functions,   it  has 

the  power  to  ratify  or  reject  all  treaties  made 

7w6'pmleri*'^y  *^®  President.  A  two-thirds  majority  of 
Of  the  Senators  is  necessary  for  the  ratification 
of  treaties.  The  Senate  also  has  power  to 
confirm  or  reject  appointments  made  by  the  President. 
Its  members  also  constitute  a  High  Court  of  Impeach- 
ment, its  judgment  being  limited  to  removal  from  office 
or  disqualification  for  office.  The  sole  power  of  impeach- 
ment lies  with  the  House  of  Representatives. 

The  President  of  the  Senate  is  the  Vice-President  of 
the  United  States.    The  Vice-President  is  not  a  member 

of  the  Senate ;  he  only  presides  over  it,  having 
Organit-  a  vote  only  in  the  case  of  a  tie.  This  is  the 
8«nait0.     *  chief  function  of  the  Vice-President,  except  in 

the  event  of  the  death  of  the  President,  when 
he  succeeds  to  the  President's  post.  In  that  case  the 
Senate  elects  a  Chairman  from  among  its  own  members. 
The  Senate  makes  its  own  rules  of  procedure,  and  these 
may  vapy  from  time  to  time.  The  most  prominent  fea- 
ture of  the  organisation  of  the  Senate  is  the  Committee 
system.  The  Senate  is  subdivided  into  Standing  Com- 
mittees, each  of  which  is  appointed  for  a  special  pur- 
pose. When  a  measure  comes  up  before  the  Senate,  it 
is  first  examined  by  the  appropriate  Committee.  The 
'Committees  in  this  wav  have  come  to  have  much  power. 
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Each  Committee  is  looked  on  as  a  specialist  in  its  sub- 
ject, and  as  such  it  usually  is  aible  to  guide  the  cours'e 
of  legislation  on  that  subject.  These  Committees 
examine  the  subjects  referred  to  lihem,  and  make  definite 
recommendations  to  the  Senate.  Whereas  in  England 
the  Ministers  control  the  course  of  legislation^  in  the 
American  Senate  the  Standing  Committees  are  the  chief 
guides.  As  the  Committees  are  elected  from  the  Senate/ 
it  may  be  said  that  the  Senate  leads  itself  in  legislation, 
as  distinct  from  being  led  by  ministers.  The  only 
drawback — and  sometimes  it  is  ai  serious  one — ^to  the 
Committee  system  is  that  with  the  rigid  separation  of  the 
legislative  and  executive  branches  of  government  in 
America,  the  Committees  are  sometimes  not  able  to 
secure  from  the  executive  departments  the  informaition  or 
views  they  desire.  They  have  the  right  to  ask,  but  they 
do  not  always  get  full  information.  In  the  English 
system  the  Minister  not  only  controls  the  legislation  in 
his  subject  but  he  is  head  of  his  own  executive  depart- 
ment, and  as  such  can  command  all  its  resources. 

The  House  of  Representatives  is  composed  of  members 
elected  every  two  years  by  the  people  of  the  United 
States.  The  elections  are  by  states,  and  no 
HouM  Of  electoral  district  crosses  state  boundaries.  Con- 
a?rv6^n;s  &™ss  decides  how  maaiy  representatives  there 
compo^i  shall  be,  with  the  limitation  laid  down  by  the 
ition.  Constitution  that  there  shall  not  be  more  than 

one  for  every  thirty  thousand  inhabitants.  The  number 
of  representatives  is  determined  by  the  decennial  census. 
On  the  basis  of  the  1910  census  one  represenialire  wiaa 
allowed  for  every  210,415  inhabitants,  making  433  in  all. 
Eepresentatives  must  not  be  less  than  twenty-five  years 
of  age,  and  must  have  been  citizens  of  the  United  Stattes 
for  seven  years.  They  must  also  reside  in  the  state  for 
which  they  are  elected.  Besides  the  normal  representa- 
tives from  states,  each  organised  Territory  (that  is,  al 
district  managed  by  the  federal     government  till  sucK 
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time  as  it  reaches  full  statehood)  may  send  one  delegate, 
who  has  ai  light  to  speak  on  any  subject  and  make 
motions,  but  not  to  vote.  These  delegates  are  elected  in 
the  same  way  as  ordinary  represeiitatiTes. 

The  CoDstitution  provides  that  those  who  are  qualified 
to  vote  for  members  of  the  lar^r  of  the  two  houses  iu 
the  State  legislatares  may  also  vote  for  mem- 
,  bers  of  the  House  of  Representativea.  Gener- 
ally speaking,  this  means  all  male  citisens  over 
twenty-one  years  of  age.  Neither  race  nor  colour  as  a 
rule  affects  the  right  of  citizens  to  Tote.  The  details  of 
the  franchise  laws  however  vary  from  state  to  state. 
Some  states  require  a  minimum  period  of  residence  ; 
others  require  from  aliens  only  a  declared  intention  of 
becoming  American  citizens.  Piayment  of  taxes  is 
necessary  in  some  states;  registraitton  in  olhers.  In  some 
states  negroes,  though  theoretically  qualified  for  the 
franchise  by  the  Constitution,  are  debarred  from  voting 
by  state  law.  In  several  states  a  test  of  litmu^  existiB. 
In  a  considerable  number  of  states  women  have  the  right 
to  vote  on  equal  terms  with  men.  Ataierican  Indiana  who 
do  not  pay  taxes  are  excluded  froDL  the  franchise ;  as  also 
are  convicts,  fraudulent  voters,  and  oSiws  who  are  not 
desirable  citizens. 

By  the  Oonstitution,  each  of  the  two  Houses  of  Congress 
is  the  judge  of  the  '  elections,  returns,  and  qualifications ' 
Diipinrt  of  its  own  members.  Eiaoh  house,  with  the  con- 
EieviiDttt.  currence  of  two-thirds  of  its  members,  may 
expel  a  member. 

The  House  of  Itepresentatives,  like  fhe  Bensrte,  makes 
its  own  rules.  TTnlike  the  S«iate,  the  President  of  which 
Oreanit-  ^^  fixed  by  the  Constitution,  it  elects  ita  own 
ation  ai  tiw  Pj*esident,  who  is  called  the  Speaker.  The 
n^raHiit'  Speaker  of  the  House  of  Bepresentativea  used 
ativai,  ^Q  wield  enormous  power.  Most  of  the  busises* 
of  the  House  is  conducted  by  Committees,  and  these  Com- 
mittees used  to  be  nominated  by  the  Speaker.    Now  they 
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are  elected  by  the  House  itself  after  tlie  names  have  been 
selected  by  party  committees,  composed  of  the  party 
leaders.  Being  a  large  body,  the  House  has  not  the  same 
facilities  for  debate  as  the  Senate  has.  The  Committees 
therefore  do  the  work  and  the  House  perforce  has  to 
follow  their  guidance.  The  Committees  thus  are  able 
to  control  much  of  the  course  of  legislation.  There  are 
numerous  Standing  Committees  of  the  House,  the  most 
important  of  which  are  the  Committee  on  Appropriations, 
which  deals  with  expenditure,  and  has  special  powers  for 
controlling  procedure,  amd  the  Committee  on  Ways  and 
Meanft,  which  deals  with  questions  of  taxation.  Another 
important  Committee  is  the  Committee  on  Rules,  a  Com- 
mittee which  fixes  the  way  in  which  the  time  of  the  House 
is  to  be  used.  The  Speaker  used  to  preside  oTer  this  Com- 
mittee but  now  he  is  no  longer  even  a  member  of  the 
"Committee,  though^  of  course,  he  still  interprets  the  rules;. 
The  course  through  which  a  bill  goes  to  become  an  Act 
is  similar  to  the  English  practice.  A  bill  may  originate 
in  either  house,  but  it  must  pass  through  both 
^he^  houses,  and  receive  the  signature  of  the  Presi- 

ProMst.'**  dent.  If  one  house  passes  a  bill  and  the  other 
house  amends  it,  the  amended  bill  must  be 
adopted  by  the  house  which  first  passes  it  before  it  pro- 
ceeds to  the  President  for  signature.  Bills  for  raising 
revenue  must  originaite  in  the  House  of  Representatives, 
but  the  Senate  may  propose  amendments  to  them.  A 
majority  of  members  must  be  present  in  either  house  to 
xorm  a  quorum. 

The  President  has  certain  powers  in  relation  to  leeris- 
l»tion.  He  may  withhold  his  signature  from  a  bill. 
If  he  does  so,  the  measure  maiy  go  back  to  Con^ 
lowers  Off  g^ess,  and  if  it  receives  the  votes  of  two-thirds 
*iit  •^'^'**  ^f  *^®  members  of  each  house,  it  automatically 
Legi$iati«ti.  becomes  law.  The  President  is  allowed  ten 
days  for  the  consideration  of  a  measure.  ^  If 
he  signs  it,  it  becomes  law,  or  if  he  takes  no  action 
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within  the  time  it  becomes  law.  If  he  returns  the  bill 
to  Congress,  with  the  message  that  he  refuses  to  sign, 
then  the  two-thirds  majority  is  essential  before  it  can 
become  law  without  the  President's  signature. 

The  salary  of  members  of  the  Sensiite  and  of  the  House 

of  Bepresentaitives  and  of  delegates  is  7,500  dollars     a 

year,  with  allowances,  based  on  mileage,   for 

^•y""*n*»     travelling    expenses.     No   senator  or   member 

and  of  the  House  of    Representatives  can  be    ap- 

Sections      poiiited     to     any     post     under     the    United 

States,  or  to  any  civil  sailaried  post  the  salary 

of  which  is  increased  during  his  period  as  a    member« 

No  person    holding  any  o£Sce  under   the  TJnited  States 

can  be  a  member  of  either  house  so  long  as  he  holds  the 

office.     There  is  no   religious  test  for  any    office,  under 

either  the  federal  or  the  state  governments. 

By  the  Constitution,  the  executive  power  is. vested  in 
the  President.  His  term  of  office  is  four  years.  The 
The  . '  method  of  election  is  prescribed  by  the  Consti- 
Exooutivoi   ^^^^Q^  ^j^^g .  <<  Bach  state  shall  appoint,  in  such 

th7unfted  *' ^^^^^  ^®  ^^®  Legislature  thereof  may  direct, 
8tats$.  a  number  of  electors,  equal  to  the  whole  num- 
TJ*  ^r*:  ber  of  senators  and  representatives  to  whicK 
Eioetion.  the  State  may  be  entitled  in  the  Congress ;  but 
no  senator  or  rejiresentative  or  person  holding  an  office 
of  trust  or  profit  under  the  United  States,  shall  be  ap- 
pointed an  elector.*'  In  every  state  the  practice  is  that 
the  electors  are  chosen  by  the  direct  vote  of  the  citizens 
on  a  general  ticket  (sc rutin  de  Uste).  According  to  the 
Constitution  "the  Congress  may  determine  the  time  of 
choosing  the  electors,  and  the  day  on  which  they  shall 
give  their  votes,  which  day  shall  be  the^  same  through- 
out the  United  States.*'  The  election  is  held  every 
fourth  year.  The  presidential  term  commences  on  the 
fourth  of  March  (in  the  year  following  leap  years). 
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The  Vice-President  of  the  United  States  is  appointed 
in  exactly  the  same  manner  and  for  the  same  lerm.    His 

chief  duties  are  (ai)  to  take  the  place  of  the 
PresidenL    President  in  the  event  of  the  President's  death, 

and  (b)  to  preside  over  the  Senate. 

According  to  the  Constitution  **no  person  except  a 
natural-bom  citizen  or  a  citizen  of  the  United  States  at 

the  time  of  the  adoption  of  this  Constitution, 
atioMfor  ®^?^^  ^®  eligible  to  the  office  of  President: 
ftie  'OfliM  neither  shall  any  person  be  eligible  to  that 
of  ^Prwld*     Qjgce  who  shall  not.  have  attained  the  age  of 

thirty-five  years,  and  been  fourteen  years  a 
resident  within  the  United  States." 

Though  there  is  no  constitutional  limitation  to  the 
number  of  times  the  saone  person  may  hold  office,  it  has 

become  an  unwritten  law  that  two  periods  of 
Of"  ofBciel'  *®^^re  is   the  maximum  for  which   the  same 

individual  can  serve  as  President. 

The    election    of   the   President    depends   actually   on 
party  votes.     As  we  have  already  seen,  the  party  elec- 
tions are  really  the  result  of  the  stringency  of 
Tho    party  the  separation  of  powers  in  the  American  Con- 
ttio  prnid^  stitution.     The  party  which  returns  the  majo- 
EiMtiont.    ^*y  ^  Congress  has  the  best  chance  of  electing 
the  President,  so  that  in  practice  there  is  not 
likely  to  be  friction  between  l!he  legislative  and  judicial 
branches  of  Government.       In  practice  what  happens  is 
that  during  the  summer  preceding  the  presidential  elect- 
ion   the    parties    hold  national  conventions  composed  of 
delega(tes  from  all  parts  of  the  United  States.       These 
convenfions  nominate  their  candidates  for  the  presidency 
and  vice-presidency.    The  state  electors  of  the  President 
are  cKosen   by   state  party  conventions,   and  the  party 
which  secures  most  votes  in  state  elections  is  able  to  put 
its  candidates  into  office  at  the  final  election.      Thus  the- 
party  conventions  really  are  the  most  vital  part,  of  the 
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presidential  election.     The  parties  are  unknown  to  the 
<)onstitution. 

As  the  chief  executive  officer  in  the  United  States  the 
ifirst  duty  of  the  President  is  to  see  that  the  laws  (^  ihe 

United  Staftes  are  faithfully  executed.  He  is 
Powm'of  commander-in  chief  of  the  Army  and  Navy,  and 
MsidMiu    ^^    ^^®   militiai    in    the    service  of  the  federal 

government.  He  regulates  the  foreign  affairs 
.of  the  United  States.  He  receives  foreign  ministers,  and, 
with  the  assent  of  two-thirds  of  the  Senate,  can  make 
treaties  with  other  powers.  He  appoints  and  commissions 
all  officers  of  the  federal  government.  He  can  also  grant 
pardons  and  reprieves. 

By  the  Constitution  all  appointments  made  by  the  Pre- 
-sident   are  subject  to  the   advice  and   consent   of   the 

Senate.      This  proviso  is  really  useless,  as  any 

^{•«  '•"•'•act  which  limits  the  President's     power     can 

8onate  in   only  be  advisory.     Not  only  so,  but  the  Con- 

•inentl?*"      stitution  empowers    Congress    to   remove  from 

the  superintendence  of  the  Senate  the  appoint- 
ments to  all  inferior  positions,  and  allows  it  to  place  such 
appointments  if  it  pleases  solely  in  the  hands  of  the 
President,  or  in  the  courts  of  law,  or  with  the  he^ids  of 
departments.  The  confirmation  of  the  Senate  is  necessary 
to  the  President's  nomination  for  the  appointment  of 
ambassadors  and  of  other  public  ministers,  of 
consuls,  of  judges  of  the  federal  courts,  of  the  chief 
departmental  officials,  of  the  principal  military  and  naval 
officials,  and  of  the  principal  post  offioe  and  customs 
officers. 

The  method  of  appointment  to  executive  offices  in  the 
United  States  had  been  a  very  vexed  question  for  many 
The  years.      The    Courts    of    the    United    States 

"Spoils*'     ruled    that    the    right    of     appointment    in- 
syttom.       volved  the  right  of  dismissal,  and  this  deci- 
sion, combined  with  a  law  of  1820  which  set  a  four-year 
term  for   many  federal  officials,  led    to    the    "spoils'* 
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eystem,  by  which  Presidents  were  able  to  reward  their 
party  supporters  with  offices.  This  system  dates  from 
President  Jackson's  time^  in  1808.  The  posts  of  the  civil 
service  became  rewards  for  help  at  elections.  The  abuses 
of  this  system  led  to  a  Civil  Service  Act  in  1833,  which 
introduced  the  competitive  system  for  the  lower  grades 
of  office.  But  the  filling  of  the  more,  important  offices 
was  still  left  in  the  hands  of  the  President. 

According  to  the  Constitution,  the  President  **  shall, 
from  time  to  time,  give  to  the  Congress  information  of 
p  the  state  of  the  Union,  and  recommend  to  their 

and '  consideration  such  measures  as  he  shall  judge 

Tha^'preii-  i^^^ssary  and  expedient."  This  **  Message" 
iiential  ^  of  the  President  to  Congress  has  become  one 
essage.  ^£  ^^^  most  important  features  of  American 
political  life.  It  is  the  chief  constitutional  means  where- 
by the  executive  and  legislature  *of  the  United  States 
meet. 

The  Constitution  also  gives  to  the  President  power  on 
extraordinaiy  occasions  to  convene  extra  sessions  of  botK* 
Powers  of    Houses  or  of  either  House;  andi,  if,  in  respect 
the  to  the  time  of  adjournment  he  disagrees  with 

inflation    them,  he  may  adjourn  them  to  such  time  as  he 

In  his  work  the  President  is  helped  by  his  various 
ministers  and  departments  of  government.  The  main 
min'f-  ®^^cutive  work  falls  on  these  ministers  and' 
ters  and  departments ;  the  President  exercises  only 
ments^  general  oversight.  The  various  executive 
departments  are  not  provided  for  in  the  Cons- 
titution: they  are  the  creations  of  statute  law. 

At  present  the  executive  work  is  carried     on  by  ten 
departments,  the  heads  of  which  are  collectively  called 
the  Cabinet.     TEey  are,  however,  quite  unlike^ 
"Cabinet."  the»  Enerlish  Cabinet.     They  are  not  members 
of  the  legislature,  nor  are  they  in  any  way  res- 
ponsible to  the  legislature.    They  are  responsible  only  to- 
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the  President.  The  only  connexion  they  have  with  the 
legislature  is  the  flimsy  consent  of  the  -Senate  that  is 
necessary  to  the  President's  nomination. 

The  Departments  are:  — 

1.  The  Department  of  State,  the  head  of  which  is  the 
luonorthe  Secretary  of  State.  It  is  the  equivalent  of  the 
D«pait>        British  Foreign  Office. 

2.  The  DepaHltment  of  the  Treasury,  the  head  of 
which  is  the  Secretary  of  the  Treasiuy.  This  depart- 
ment, as  its  name  indicates,  deals  with  revenue,  coinage, 
}>anking,  the  auditing  of  public  accounts,  etc. 

3.  The  Department  of  War,  the  heed  of  which  is  the 
Secretary  of  War.  This  department  deals  with  the 
4trmy,  defences,  military  education,  etc. 

4.  The  Department  of  Justice,  the  head  of  which  is  the 
Attorney-General.  This  department  deals  with  federal 
litigaition,  gives  advice  to  ike  federal  government,  and 
is  the  head  oi  all  the  United  States  marshals  and  dis- 
trict attorneys. 

5.  The  Post  Office  Department,  the  head  of  which  i 
tthe  Postmaster-General.     It  deals  with  all    postal    busi 

ness.  I 

6.  The  Departmerit  of  the  Navy,  the  head  of  which 
is  the  Secretary  of  the  Navy.  It  deals  with  the  naval 
forces,  defences,  education,  etc. 

7.  The  Department  of  the  Interior,  the  head  of 
which  is  the  Secretary  of  the  Interior.  This  depart- 
ment, the  equivalent  of  the  Home  Office  in  England,  has 
many  su'b-departments  among  which  are  the  Census 
office ;  the  Land  office  (for  management  of  public  lands) ; 
the  Indian  Bureau  (to  regulate  the  srovemment's  dealings 
with  Indians) ;  the  Pensions  office;  the  Patent  office;  the 
office  of  Public  Documents;  the  office  of  the  Commiss- 
ioner  of  Bailroads,  which  audits  the  accounts  of  certain 
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railways  which  have  government  subsidies;  the  office  of 
Education,  which  collects  statistics  and  information  about 
education,  with  a  view  to  its  systematisation  throughout 
the  United  States;  and  the  management  of  certain  insti* 
liutions. 

8.  The  Department  of  Agriculture,  the  head  of  which  is 
lie  Secretary  of  Agriculture.  This  department  collects 
statistics  in  matters  concerning  agriculture,  prosecutes 
scientific  research  in  diseases  of  trees,  etc.,  supervises 
the  Weather  Bureau,  and  it  has  also  a  Forestry  sub-depart- 
ment. 

9.  The  Department  of  Commerce,  the  head  of  which 
is  the  Secretary  of  Commerce.  It  regulates  inter-state 
commerce,  collects  statistics,  etc. 

10.  The  Department  of  Labour,  the  head  of  which  is 
ihe  Secretary  of  Labour.  This  department  deals  with  all 
luestions  affecting  labour,  and  the  relations  of  labour 
tnd  capital. 

There  are  other  departments,  such  as  the  Civil  Service 
Commission,  and  the  Commission  of  Fisheries,  that  have 
tto  representation  in  the  Cabinet. 

These  offices,  are , arranged  in  the  order  of  precedence 
for  succession  to  the  office  of  President  in  case  of  the 
^  death,  resignation,  removal  or  disability  of  the 

Presidential  P^®«i<i®^*-     Th©  holderff  of  office  must  satisfy 
Iuoo«s8ion.  the  other    presidential     qualifications,  of  age, 
citizenship,  etc.,  before  they  can  succeed  to  the 
)ffice. 

Many  of  these  officers,  it  is  to  be  noted,  exist  for  the 
collection  of  information,  statistics,  and  for  the  circul- 
ation of  memoranda  for  the  co-ordination  of  the  various 
jtate  systems  concerned.  They  have  no  power  to  compel 
bhe  state  executives  to  act  in  a  certain  way.  The  state 
sxecntives  are  the  real  excutives  which  affect  the  people 
in  their  every-day  life. 
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The  Judiciary  of  the  United  States,  according  to  the 
Constitution,  ^'  shall  be  vested  in  one  supreme  court  and 
in  such  inferior  courts  as  the  Congress  may 
Fatferai  from  time  to  time  ordain  aind  establish^"  The 
o"*'' nf  ^  actual  organisation  of  the  courts  is  thus  ^in- 
ation  and  ly  a  jnatter  of  statute  law.  The  powers  hi  the 
Powers.  federal  courts  aire  firiven  in  more  detail  in  the 
Constitution.  These  powers  are  of  two  types — (a)  those 
relating  to  the  special  questions  over  which  the  federal 
government  has  legislative  and  executive  control,  e.g.j 
maritime  and  admiralty  cases,  and  cases  arising  out  of 
the  constitutional  law  of  the  United  States,  and)  (b)  those 
in  which  the  parties  to  the  suit  more  properly  belong  to 
ihe  federal  than  io  the  state  courts,  e.g.^  in  csrses  affect- 
ing foreign  relations,  or  foreign  ministers,  or  in  cases 
where  the  state  courts  have  incomplete  jurisdiction.  It 
is  for  Congress  to  determine  how  the  courts  are  to  be 
organised  to  carry  out  the  general  law  of  the  Constitu- 
tion. 

The  Judiciary  Act  of  178&,  with  its  amending  acts, 
is  tlie  basis  of  tibe  present  judicial  organisation.  The 
organis-  Supreme  Court  consists  of  a  Chief  Justice, 
ationofthe  and  eight  Associate  Judges.  The  Supreme 
Courts.  Court  deals  with  appeals  from  inferior  courts, 
and  has  original  jurisdiction  in  cases  aiffecting  consuls, 
and  xoreign  ministers,  and  in  cases  in  which  a  state  is  a 
party.  It  must  hold  annual  sessions  in  Wellington, 
and  six  of  the  Judges  form  a  quorum.  Next  to  the 
Supreme  Court  are  the  Circuit  Courts,  which  are  of  two 
kinds — Circuit  Courts  and  Circuit  Courts  of  Appeal.  The 
Circuit  Courts  are  held  in  different  divisions  or 
circuits  of  the  country  by^  the  Judges  of  the  Supreme 
Court  sitting  separately.  The  country  is  divided  into 
nine  circuits  and  each  Justice  must  hold  a  coart  in  his 
circuit  at  least  once  in  two  years.  The  business  of  the 
Supreme  Court  is  so  heavy  thait  the  Judges  are  not  able 
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tfi  attend  Circait  CoHrts  regulaerly.  In  addition  to  the 
Judges  o£  the  Supreme  Court  circuit  judges  are  appoint- 
ed who  hold  court  fieparately .  The  Circuits  are  divided  into 
si^ty-eight  districts.  Each  of  these  districtgt  has  a  district 
court.  Sometilnes  a  whole  state  counts  for  judicial  pur- 
poses as  one  district.  The  districts  are  arranged  accord- 
ing to  the  number  of.  population,  and  amount  of  work  to 
be  done,  but  no  district  crosses  state  boundaries.  The 
District  Courts  are  the  lowest  of  the  Federal  Courts. 

The  Courts  of  Appeal  in  the  .Circuits  were  established  to 
relieve  the  Supreme  Court  of  certain  appellate  work.   The 

Circuit  Courts  of  Appeal  consist  of  one  judge 
Courts^  Of  ^^  *^®  Supremfe  Court  and  two  circuit  judges,  or 
Appeal.        one  circuit  judge  and  one  district  judge.     One 

judgeship  in  each  circuit  exists  for  this  work. 
The  Circuit  Court  of  Appeal  is  hnal  in  certain  matters, 
but  in  other  matters,  such  as  constitutional  questions, 
conviction  for  capital  crimes,  and  matters  affecting 
treaties,  an  appeal  lies  from  the  Circuit  Court  of  Appeal 
to  the  Supreme  Court. 

There  are  other  federal  courts  for  special  work.  The 
Court  ofi  Claims  ecsdsts  to  determine  the  validity  of  claims 

against  the  United  States  in  cases, whe^*e  no 
courts.         provision  exists  for  their  settlement.    It  sits  at 

Washington,  and  is  composed  of  a  Chief  Justice 
and  four  judges.  The  Oourt  of  Private  Land  Claims, 
which  consists  of  one  Chief  Justice  and  four 
judges,  deals  with  claims  to  certain  lands  which  are 
arffected  by  the  late  Spanish  ownership  of  the  country  in 
the  South* West  of  the  United  States.  The  Courts  of  the 
District  of  Columbia  and  the  Courts  of  the  Territories 
exist  for  the  administration  of  justice  in  their  respeetive. 
spheres.  Properly  speaking,  tiiese  two  courts  are  not 
federal  courts.  They  reall^  combine  the  qualities  of 
federal  and  state  courts.  The  Supreme  Court  is  the  final 
court  of  appeal  from  both. 

x2 
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The  Judges  of  the  United  States  are  appointed  by  the 
Appoint-  President  with  the  advice  and  consenit  of  the 
Ftdera?  Senate.  They  are  appointed  for  life,  or  to 
Judsw.        serve  dniing  good  behaviour. 

The  District  Attorney  and  the.  Marshal  are  both  ap- 
pointed by  the  President.    The  District  Attorney  t)rosec- 
utes.  all  offenders  against  the  federal  criminal 
Sttorney      ^^»  conducts  civil  snit&     on  behalf     of     the 
J**"  ,  federal  government,   and)  performs  such  other 

legal  duties  as  his  apppiutment  as  federal 
judicial  officer  m>fuy  entail.  The  Marshal  is  thet  executive 
officer  of  the  federal,  circuit  and  district  couirts.  He 
issues  and  executes  orders  of  the  court,  and  effects 
arrests.    His  state  equivalent  is  the  Sheriff. 

The  procediure  of  the  federal  courts  as  a  rule  is  regul- 
ated according  to  the  state  in  which  the  court  is  sitting. 
State  procedure  is  followed,  and  state  law   is 
prooMiure.    enforced  where  no  federal  law  applies. 

3.     The  Government  ov  the  St^ites. 

Tust  as  the  citizen  of  Bengal  .is  more  concerned  with 

the  Government  of  Bengal  than  with  the  Government  of 

India  in  the  affairs  of  his  everyday  life,   so, 

Jf2trV*'*'*for  the  control  of  the  «Qrmal  affairs  of  their 

roowtZ''  ^^*^'  ^^  citizens  of  lie  individual  states  in 
America  are  more  interested  in  the.  state  gov- 
ernments than  hi  the  federal  government.  The  federal 
government  deals  .with  the  greater  matters  of  national 
.  life — with  wax  and  peace,  foreign  relations,  etc. — 
and  only  in  national  crises  or  at  the  periodic  elections  is 
the  ordinary  citizen  brought  into  personal  contact  with 
it.  Certain  broad  facts  must  be  kept  in  mind  in  this 
respect. 
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1.  Tli€?re  are. two  types  of  constitutional  law  in  the 
United  States. .     First,  tkere  is  the  constitution  of  the 

United  States  itself.  This  is  the  supreme  law 
Two  Types  of  the  land.  Second,  there  are  the  constitutions 
utionaiLaw.of  ike  individual  states.     Each  of  these  types 

is  part  of  the  same  thing.  Each  is  part  of  the 
sum  total  of  the  oonstitutional  law  of  the  United  States, 
but  as  the  whole  is  greater  than  the  part  so  the  con- 
stitution of  the  United  States  is  greater  than  the 
constitution  of  >  any  single  state  or  any  number  .lof 
states.  But  the  constitution  of  the  United  States  is.  an 
integral  part  of  the  constitutional  law  of  any  one  stffte 
just  as  the  oonstitution  of  the  individual  states  are  res- 
pected by  the  federal  government  where  tho«>e  laws  do 
not  clash.  J[n  the  case  of  conflict  the  greater  supersedes 
the  less. 

2.  From  this  arises  the  fasct  that  though  the  stated  have 
definitely  guaranteed  powers,  their  legislatures  are  non- 
sovereign  law-making  bodies.    They  have  com- 

Non- '**"'**  plcte  authority  within'  the  limits  granted  by 
Bodies!*"  their  own  and  the  federal  constitutions,  but 
they  are  not  sovereign  bodies.  There  is  only 
one  sovereign  body  in  the  state,  and  that  is  the  United 
States. 

3.  The  states  were  the  original  units  of  government  in 
America.  When  the  constitution  was  drawn  up  each  state 

jealously  safeguarded  its  own  rights.  To  the 
rhestatttk   ®^^*®^  at  the  beginning  of  federal  government 

the  federal  government  was'  unreal  and  distant. 
They  therefore  kept  to  themselves  all  the  powers  they 
possibly  could,  consistent  with  the  creation  6f  a  central 
o^ovemment  to  Ipok  after  all  their  ^interests.. .  To  the 
-central  govervlment  was  given  only  a  .  strictly 
limitjed  number  of     functions — ^those     functions  .which 
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must  belong"  to  all  central  goyemments,  such  as  the  con- 
dnct  of  foireii^  relations,  matters  of  war  and  peace,  coin* 
age,  CiUtsitoms,  the  post  office,  and  the  power  to  raise  reve- 
nue to  support  itself.    To  the  states  were  given  the  resi- 
due, with  such  limitations  (such  .as  the  raising  of  troops) 
ae  were  necessarily  imposed  by  the  grant  of  powers  to 
the  federal  government.     Thus  the  states  were  left  with 
4ill  those  affairs:  which  affect  ones  normal,  everyday  life. 
The   states   decide   the   qualifications    for   the   right  of 
the  vote;  they  control  all  elections,  including  those  for 
the  President  and  Vice-President.    They  enact  and  ex- 
ecute criminal  law,  with  some  exceptions ;  they  administer 
the  prisons.      The  civil  law,  including  all  matters  relat- 
ing to  the  possession  of,  and  transfer  ol  property,  and 
succesffion;  marriage   and   divorce,    and   all  other  civil 
relations ;  the  regulation  of  trading  corpors^tions,  subject 
to  the  right  of  Congress  to  regulate,  inter-state  commerce ; 
the  regulation  of  labour;  education;  charities;  licensing; 
game  laws — ^adl  are  matters  for  the  states.    In  addition  to 
this,  the  states  may  act  in  those  matters  in  which     the 
central  government  may  be  empowered  to  act  by  Ao  con- 
stitution and  in  which  it  does  not  actually  take  action.    In 
some  matters,  e.^.,  regarding  naturalisation  and  bank- 
ruptcy, the  central,  government  has  only  partial  control. 
4.     Each    state  constitution    must    be   republican    in 
form,  but  it  derives  its  authority  not  from  Congress  but 
£roni  the  people  of  the  state.     States  may  be 
AtfmissiMi   added  to  the  TTnion  in  two  ways — (a)  by  means 
VtRuiT       ^f  a^  enabling  act,   which     provides     for   the 
drafting  and  ratification  of  a  state  constitution 
by  the  people.    In  this  case,  a  territory  previously  admin- 
istered by  the  central  govemmett  may  become  a  state 
as  soon  as  th'e  conditions  are  fulfilled ;  and  (b)  by  accept- 
ing a  constitution  already  framed  in  which  case  admis- 
sioii  to  the  TTnion  is  granted  at  once. 
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5.  Ib  masty  of  the  newer. state  conBtitntions,   much 
more  )ias  been  ineluded  in  ihe  constitution  than  should 

really  be  included  in  purely  constitutional  law* 
Fonmiti^  Properly  speatin^  the  constitution  shjould 
of  New  merely  ffive  the  fundamental  principles  and 
utions,  organisation  of  government.  But  m  many. con- 
stitutions details  are  given  regarding  the 
management  of  public  property,  the  regulation  of  public 
debt  and  suchlike.  In  cases  even  thd  saile  of  intoxicating 
liquor  is  made  a  matter  of  constitutional  law.  These 
things  belong  ptoperly  to  the  sphere  of  ordinary  legisla- 
tion, burt  distrust  of  ordinaxy  laws  and  law-maJieiPs  led 
the  people  to  safeguard  thi^ir  theories  by  the  constitution. 
This  means  a  confusion  .between  the  realms  of  constitut- 
ional and  statute  law.  . 

6.  Owing  to  the  <iifficulty  of  amending  the  constitut- 
ion of  the  TJnited  States,    many    constitutional    provis- , 
General       ^^^®  ^^^  regarded  as  mistakes  cannot  easily  be 

ftvsatti.  remedied.  Experience  has  shown  that  in 
many  mattets  other  than  those  granted  by 'the  constitut- 
ion to  the  central  government,  central  wouldl  be  Tbetter 
than'  loca-l  control.  Ftom  this  have  arisen  some  of  the 
chief  abuses  .of  American  political  and  social  life.  PaJrR- 
cularly  is  this  the'case  in  marriage  and  divorce.  While 
some  states  ipreserve  the  old)  stringency  of  the  mailrriage 
law,  others  hay^  relaac^d  it  so  far  as  to  make  both  tnarr 
riage  an4  divo^cf'  aJm^st  f^iieical.  Thejdiversity  of  law 
from  strife  t^^stjjte  jsn^l^efii  partie<s  to  obtain  divorce  wi1?h 
the  great^lt .  ease ;  one .  party .  sometimes  obtains  ai  formal 
divorce  wiftput  the  otjier  party  knowing  anything  about 
it.  A  simflf^r  Jack  pf  uniformity  exists  in  criminal  law, 
and.  in  laws  concerning  debt.  In  taxation,  too,/mucti^ 
harm  is  wrought  by.  lack  of,  co-ordination,  /Industry 
and  trad^  axe.  frequently  hampered  by  lll-consider^3"state 
laws.  Investment  of  caipltal  i^  discouraged,  and  inf  some 
states  taxe<$  bear  much  more  harshly  on  certain  ^ypes  of 
employment  than  in  others.  -       .• 
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The  remedy  of  ibese  evils  i&r  more  co-ordinaiioii  or 
contioL  by  the  central  gorenimeiti^  Such  control  can- 
not  be  secured' because  of  the  difficulty  of  amending  the 
conftitution.  THib  many  abuses  '  i^hich  have  lesuited 
from  the  lack  of  co-ordination  in  these  important  matters 
had  led  many  thinkers  to  prefer  the  Canadian  type  of 
federal  constitution,  by  which  the  states  are  given  defi- 
nitely enumerated  functions,  and  the  residue  is  left  to 
the  federal  government.  , 

Ikkch  state  has  a  definite  constitution^  like  the  federal 

constitation.     It  Ttould  be  more^eorrect  to  say  that  the 

The  state     ^^^^^al  ^^'onstitution  is  like  the  state  ctostitu- 

constit-      tions,  as  the  federal  constitution  was  drawn  up 

utiens.         Qjj  ^j^^  model  of  the  constitutions  or  charters 

of  the  thirteen  original  states  which  formed  the  "United 
States. '      •  f    .     r    ^     . 

The  constitutions  of  the  states  ^an  be.aifte,Qfded  only 
after  a  lengthy  and  difficult  process.  -This  process 
-•  .  vairies  in  difficulty  f(rom  one  state^  to  another. 
2r*tfi?'"*"*  In  the  case  of  a  genera}  revision;  ih©  legisla- 
utiS!!!*  *^*'®  ^^  ^^  ^  popular  convention  for  the 
purpose.  The  question  erf  the  calling  of  the 
convention  niust  first  be > decided  by  the- people.'  If  the 
people  •  bgree^/  the  (Convention  is  feinted  in  the  ordinary 
way.  It  considers  the  amwidmentj  and'^Jf  it  agrees  to 
the  amendfneni,  the  amii^ndirient  filially* 'is  subriiitted  to 
the  people,  for  accepta'rice  or>ejectifeni:  Patticulto  amend- 
ments may  be  proposed  by  the  legislature/ but 'in  most 
ca^es  the  vote  of  the  'people  is  necessary  for  filial  adop- 
tion. ',^;S.ometim€ts  amendments  inust  be  accej»ted  by  two 
Bupcessive  legislatures  as  y^elil,  as  by  the.  people  before  they 
can  b©  i^icorpierated  iato  the  constitutionaiLlaw  oi  the 
state.  ;  In  most .  Crises  .more  than  a.. simple  majority  of 
the  legislature  is  necessary.  ^  .  «... 
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Among  much  diyersity  of   organisation  in   the  state 
governments  one  feature  is  common-*~tHe  separation  of 
legislative,  executive  and  ji»}icial.   This  sepaira- 
sepafRtion  tion  is  more  stringent  in  the  states  than  in  the 
?n^ti!e*-     central  government,  and  in  some  respeets  more 
states.         taanoaful,  e.g.,  in  the  election  of  judges  by  the 
people   in  ,order  to   avoid     ^ny   possible   sub- 
servience of  ^e  judiciary  to  the  executive. 

Each  state  has  a  bioaiiieral  legislature.  Both  the  houses 
are  elected  oil  ihe  auff^ag^  basis  already  noted  in.  coii^ 
nexion  witlk  the  federal .  government.  The 
Legisiat-  upper  house  i^  called. the  Senate,  the  lower  the 
Powers,  or^^^^'^^  B^presentatives.  Both  together  are 
sanitatioii,  known  by  different  names  in  different .  states, 
prooedure.  e.g.^  ixi  New  Jersey  the  '*  General  Assemb- 
ly," in  Virginia  the  "  House  of  Dele-^ 
gates."  The  senates  hare  fewer  mei^bersi than  the  lower; 
hauaes^  the  electoral  areas  for  senators  being  wider  than 
those  for  repre^ntaiives;'  -  Eepresentatives  aire  usually 
elected  for  two  years,  senators  for  fouif;  one-half  of  tha 
senate  is  renewed  every  two  ye^|*s.  Both  senators  and 
represf^ntatiyeis^aTe  pa|d  at  the,  same  rate. '  Both  must  be 
citizeiis^  tbipip^h,  t^Q  ifiii^iix^um  period  of  citizenship 
varies,  Trsually^^au/age  liniit  is  set',  (senators  fjom 
iiwenty-one  tp  Jiirty,  representafilves  f rom  twenty-^ne"  fo 
twenty-five}.;  Other  qijaliiBcations — such  as  residence  in 
the  state,  or  electoral  district — are,a$  a  rule  necessary. 

Thfe  legislatures  of  the  states  theoretically  are  com- 
petent to  deal  with  all  matters  not  reserved  specifically  for 
the  federal  government:  But  the  state  constit- 
Power  ef  utipns*  themselves  have  self-imposed  restricl;- 
vHStt  '  ions,  so  that  in  c^ain  states  nelthei'  the 
f  ediriil  legisl8^ttl^e  nor  the  state  legislature  can 
deal  with  some  subjects;  The  state  constilrutions,  far- 
ther, freqiieAtly  Itaipofite  limits  *on  the  len^h  of '  sessions, 
and  contaiii  rules  for  the  conduct  of  legislaition^  eVen/to 
great  detail.     All  these  limitation^  are  nwalnt  to  secfdrer 
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the  intei^ests  or  the  people  against  any  possible  legisla- 
tive tyraimj.  In  most  constitutions  tihe  arrangement  of 
prceedure  and  other  details  aire  left  to  the  houses  them- 
eelvee.  .       . 

The  organisation  of  the  houses  iii  the  majority  of  cases 
is.  like  that  of  the  federaV legislature.     The  lo*wer  houses 

usually  elect  a  Speaker  as  president.  In  the 
organitut-  npper  houses  the  equivalent  of  the  vice-presid- 
gj^jt  ent  in  the  federal  Seiilate  is  the  Keutenant- 
HouMs.       govemcNr.      Bills   ai«  passed  as  in  Oongress, 

though  there  are  local  varieties  in  the  amount 
or  type  of  majority  required.  The  Standing  Committee 
organisation  prevails  in  the  state  legislatures,  just  as  in 
Congress,  for  the  same  reasons  and  with  the  same  results. 
The  two  state  houses  have  similar  duties,  though  in  some 
states  money  bills  must  originate  in  the  house  of  repres- 
entatives. The  senates  -act  as  courts  in  cases  of  im- 
peachment by  the  h<mses  of  representatives.  The  senates, 
too^  haV^  in  some  cases  the  power  to  confirm  or  reject 
appointments  made  by  the  governors'.    • 

The  cliief  executive  official  in  the  states  ik  the  governor. 

He  is  chosiBn  by  the  direct  vot^*  of  ihe  people  iiver  the 

'whole  state.    Th^  tferjn  of  office  viSies  from  t'wo 

cSooMtfjoy^^  four  years,  but  two;  s<atesr'(Massachussetts 

and  Rhode  Island)  elect  their  governors  for  one 

year  only.       The  governor  as  a  rule  n^ust  be  a  citizen 

of     some    jears     'standing    (the    period    varies    from 

two  tp   tweniy   ytears).     Miihy    si^es  have  lieutenant- 

gov.ern6rs.  Jill  hiave  secretaries  of  state,  whose  duties  are  , 

the  keQ{Ui^,pf  state^  jecorda,  the  registration  of  the  official 

aqtp  of  the.gpyeriapr,  keeasiwi^  ^^^  ^xing  tte  state  tieal, 

keeping ! rficqrds  of  .titles  ip  p?jope?ty,'  and  such  other 

duties  as  belong  to  a  publii?  jrecord  o£p^,    t0-\h^v  officials 

are  the  state*  treasurers  and  ibe*  a^rn/e^y^gem?^,  wha<^e 

duties  are  denoted  by  tiheir  names,    13ie  .eomptrQller,  or 

Tmblie  aoeountavit,  under  wdtose^nrarrant  tlie  state,  treasurer 
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pays  out  public  monies;  the  auditor;  and  the  superinten- 
dent of  education  are  other  officials  which  exist  in  some 
startes  and: not  in  others.  In  a  few  states  councils  are 
associated  with  the  governors. 

Like  the  governors,  the  state  officials  are  elected  by 
the  peojile.  Ilk  tiiis  /respect  there  is  a  marked  difference 
betwfeen  the  federal. and  the  state  practice.  The 
Ch!rt!5Jf  •*  President  of  the  United  States  himself  nomi- 
•fl!!^(Jf"*'  ^^tesi  his  Cabinet  or  chief  officials.  In  the 
staff  .  states,  the  officials  are  elected  by  the  people, 
Executiwes.  ^^  ^^^  lai;;gely  independent  of  the   governor. 

The  governor  therefore  is  not. the  "executive'''  in  "the 
same  sense  as  the  President:  he  is  oply  a  part  of  the 
executive,  with  little  or  no  control  over  the  other  parts 
of  it.  In  the  states  all  the  officers  theoretically  serve  the 
people,  not  the  governor.  Their  responsibility  from  the 
governor  downwards  is  to  the  people,  and  to  the  law  of 
the  state*  The  only  method  of  removal  is  impeachment 
before  the  Senate  by  the  House  of  Representatives. 

In  the  A,n^erican  stat^  the  central  offices  of  government 
do  not  c^ntroj, aiWinistration  ip.tlie  same  w^y  as  in  othei- 
.  ,,c€mntries.  ,  They  are. supervisoijs  only.  The 
chawlcw  ^ '  ^^^;  work  of  adi^aipistration  is  dopp  by  the 
•f  Execuiivf pffif^ajb  ^\i)^^  loc^l  bodies.  E(vei^  ixi;  educat- 
tiS%i't#i»!^i9ftj)..wliiw  ^^sually  is  looked  on  as  requiring 

inu^jL:j0^ntprJ.  conbrdi^atioai  andy  control,  the 
state  8[uperintenfdent:i t  oi  < education  as  o^ten  as.  not  is 
merely .  a  -Sttp^vis«>r.  .Tie  real  ppwf  ^-a  .jin  edi^cation  are 
the  local  autho;ritiep. ,     :     /.         ^  Z,  ....  .^ 

Thus. the-,  govf&rnor  li^s  very  little  real  powe^.  He  is. 
the  nominal'xi^re  thaii  J^e  real  administrative  chief .     H^is 

duty  is  to  6fee  to  the  faithful  adminfstration  of 
Dut5»  5r*  the  laws,  as  far  asihis  powers  aUow.  He  is  thie 
the  ccmnkander.olithe  state  militia.     He  has  to  in- 

covtrnor.     |^jj^  U^^-    liigisiatlure    regaafding:    aHairs     in 

the  state  aaad  he  joaay  recommend  mefisure^.  «He.  cao^not 
present  bills  to  the  legislature,  though,  ipsomfe  ^tj^tes,  he 
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presents  ^stiinateB.  On  the  requisition  of  a  certain 
niumber  of  membeirs,  he  may  call  extra  semons  of  the 
legislatuireB.  In  all  but  two  states' the  gdremor  has  a 
veto  on  legislation,  but  his  veto  may  be  over-ridden  by  the 
two  bouaes,  usually  by  a  special  {two-thirds  or  three- 
fifth  b>  majority^  He  has  certain  powecdd  clemency,  of 
granting  pardons,  remitting  fines^  etc.  His  iK>wer  of 
appointment,  as  we  have  seen,  is  small. 

The  judicial  ^ydtem  of  the  states  is  quite  distinct  from 
the  federal  judicial  system.  Sach  state  has  its  own  jud- 
icial system,  with  a  comj^lete  organisation  and 
ludioUu?.  i*^  ^^^^  procedure.  The  only  effect  federal 
government  has  on  these  courts  is  the  limitat- 
ion of  subjects  which  may  be  dealt  with  by  the  state 
courts.  . 

The  organisation  of  the  state  rourte  is  so  varied  that 
only  a  generial  outline  can  be  given  here.  (T)  The  lowest 
courts  are  those  oi  the  Justices  of  the  Peace,  oy,  in  cities, 
the  Police  Judges.  They  have  jurisdiction  over  petty 
cases,  both  civil  and  criminal;  they  conduct  eiiquiries  in 
graver  offence  and  commit  prisoners  for  trial  in  hiprher 
courts.  (2)  The  next  grade  is  the  County  or  Municipal 
Courts.  TSiey  hear  appeals  from  the  Ibwei^'courto)  and 
have  wider  jurisdiction  in  civil  and  criminal  cases.  (3) 
CirctiH'  Coulis,  whi^h  hea^r  appeals  frblh  bofli  th»  hm^r 
grades  and  havfe  ^  still  wider  jurisdiction 'th'iintihe  County 
or  Municipal  Courts.  Sometimeb  they  have  permanent 
judges :  solnefimes  they  are  held*  by  thd  judges,  of  the 
Supreme  Court  on  circuit.  (4)  The  highest  court  is  the 
Suj^rfeine  Court,  or  court  of  final  at)peal,  in  which  theref  is 
a»  Chief  Justice  and  Associate  .Judges.  Hiis  court  is 
appellate :only.  .  i  .r    ;  .    ..   .. 

There  are  hiany  varieties  of  »t3iis  fireneral  scheme.  In 
some  states  there  ar«  courts  ior  Special  purposes,  especial- 
ly piDbate  couirt#,'  for-  th^  Administration  of  estates,  iiie 
proof  of  wills,  Btfe. 
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One  of  the  most  distinctive  features  in  the  stafte  judicial 
organisation  is  the  method  of  judicial  appointment.    As 

a  rule  the  judges  are  elected  by  the  p^ple. 
Appeint-  ^^  some  cases  they  are  elected  by  the  legislature ; 
ment  of  in  otiier  cases  they  are  appointed  by  the  governor 
^^^8^'        with:  the   advice,  and  consent  of  the  senate. 

The  term  of  appointment  varies  from  two  years, 
to  tenure  during  good  behaviour.  In  regard  tot  qualifica- 
tions, only  a  few  states  insist  on  members  of  the  legal 
profession  being  chosen.  As  a  matter  of  fact,  members 
of  the  legal  profession  as  a  rule  are  chosen.  Age  limits 
(from  twenty-fivef  to  thirty-five  years),  residence, 
citizenship  and  other  such  qualifications  usually  exist. 

The  ministerial  officers  of  the  courts  are  also  elected, 
e.g.,  the  sheriff.  Even  the  court  clerks  are  elected  in 
some  states.  The  elections  take  place  by  the  areas  served 
by  the  courts.  The  judges  of  the  Supreme  Court  are 
elected  by  the  whole  state.  ,    . 

4.    Local  Government  in  the  United  States. 

It  is  impossible'  io  gi^e  here  more^  than  the  general, 
features  (rf  American  local  government.  The  local 
varieties  of  organisation  ar^  very  numerous, 
FMtuMs  ^^^  American  local  government  lacks  the  oom- 
of  Local  plexity  oi  organisation  that  exists  in  England. 
mifST''  This  is  largely  due  to  the  fact  that  the  evolut- 
ion, of  American  local  government  was  a  con- 
scious process.  Th^  .arefts  were  established  lor  definite 
ends  and  purposes,  and,  though  t!he  original  plan  of 
local  government  ;was  borrowed,  from  England  ^  the 
makers  were  free  from  the  historical  conditions  which 
make  the  English  system  so  complex. 

Certain  s^ilient  feature  of  Ana^can  locaj  goyemment 
may  bfi  note4-         :         .,       .    .  ,, 
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1.  Ill  tile  Uuited  States  both  the  scope  and  the  free- 
lioDi  of  action  giTen  to  local  authorities  is  yery  great. 

While  the  law  is  centralised  and  co-ordinated,  the 
Wide  SM|M..admimistra>tipn  of  the  law  is  left  very  largely  to 

local  authorities.  Local  govemm^it  is  thus  the 
most  important  branch  of  American  government  in  the 
everyday  aSairs  of  life.  The  duties  of  the  local  authorities 
are  veyy  wide.  Police,  jails^  sanitation,  education, 
libraries,  poor-relief,  communications  (roads  and  bridges), 
the  assessment  and  collection  of  taxes,  the  licensing  of 
trades,  th^  lower  grades  of  the  administration  of  justice, 
are  all  administered  by  local  authorities  under  the  general 
guidance  set  down  in  the  laws  of  the  state. 

2.  Owi^g  to  the  legal  centralisation,  local  legislative 
Mainly  .,  bodies  are  not  common.  The  local  authorities 
CmeiHive.     are  in  the.  main  execulive.' 

3.  Where  there  are.  local  legislative  bodiei^,  t^iey  are 
Limited  strictly  circumscribed  ,  by  tiieir  charters,  j.ust 
ilclgTs'iative  ^s  ^^^  state  legislatures  are  limited  by  their 
Bodies.       constitutiofis,    , 

4.  In  '  America  there  is  no  equivalent  of  the 
No  central  JEnglishr  liO^l  Government  Board.  The  Central 
Control-  Government^  enforce  the  ^tate^law  by  means  of 
«"«  ■-»■  the  courT  ,     .      . 

Three  main  types  of '  or^iisaiion  of'taeal  ^ovenajtent 
OrvMiie*      may  be  enumerated : 

Losal  qW    1-    The  township  type,  which  we  have  seen  to 
ernment.      be  ohnocteristic  (»f  the  :19«^  Bnglahd  states. 

2.  The  .county  typ6,  charafe^erlstic  of  the*  southern 
coloniefs^ 

3.  The  compound  type,  whict  is  characteristic  of  the 
middle  colonies. "  '         ;     • 

With  the  expansion  of  America  westwards^  the  type  of 
local  government  followed  the  predominant  type  of 
settler.     "Where  the  settlers  were  mainlv  fithn  the  New 
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£nglai2d  states,  the  towiiship  was  predominaat :  wkere 
they  came  mainly  from  the  southern  colonies,  the  county 
was  the  prevailing  unit.  But  in  most  cases  the  compound 
type  was  adopted,  especially  in  the  middle  amd  north- 
western states.  In  these  states  immigrants  from  the 
eastern  states  combined  what  they  regarded  as  the  best 
qualities  of  their  own  systems.  In  the  western  states  the 
saone  mixed  type  prevails.  The  later  states  of  course  had 
the  advantage  of  the  experience  gained  by  the  earlier 
ones,  and  were  able  to  establish  the  type  experience  proved 
best. 

In  the  township,  the  chief  authority  is  the  town-meet^ 
ing.     The  town-meeting  is  composed  of  all  thet  citizens  of 
the  area  who  have  a  vote.     The  town  meeting 
ItRp.^****"  assembles  once  a  year,  or  oftenex,  if  occasion  de- 
mands.     The  town  meeting  elects  all  the  local 
officers — the  Select  Men  (three  to  nine  in  number,  ac- 
cording to  the  size  of  the  town),  who  are  the  general  exec- 
utive authority,  the  town     clerk,     treasurer,     assessors, 
school    (Committee,    library    trustees,     constables — every 
official,  in  fact,  necessary  to  transact  the  business  of  the 
area.     These  officials  are  responsible  to  the  town-meet- 
ing, which  examines  their  accounts  and)  votes  their  supp- 
lies.    The  town  meeting  is  presided  over  by -a  '  moder- 
ator.' 

This  is  the  tyfie  of  New  England  township,  where  the 
township  preceded  the  county.  The  county  in  New  Eng- 
land was  formed  out  of  townships,  and  is  confined  to  its 
own  functions,  which  are  partly  judicial  and  partly 
administrative.  The  sphere  of  work  of  the  county  is  quite 
separate  from  that  of  the  township.  But  In  other  states 
the  township  is  more  integrally  connected  with  the  county. 
The  county  in  these  was  often  the  original  unit :  the  town- 
ship was  introduced  for  administrative  convenience.  In 
the  north* west  the  township  was  established  for  school 
purposes.  The  government  surveyors  mapped  out  the  lard 
in  blocks  of  thiTty-six  square  miles,  reserving  as  a  rule 
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one  square  mile  for  school  endowmeut.  This  block  was 
called  a  township,  and  the  endowment  section  came  to  be 
administered  on  the  township  basis. 

The  organisation  of  the  township  outside  New  England 
differs  according  to  the  development  and  vitality  of  the 
township.  Sometimes  there  is  a»  town  meeting :  some- 
times the  town  meeting  is  replaced  by  popular  electiou 
to  the  administrative  posts.  The  system  of  Select  Men 
of  New  England  does  not  as  a  rule  exist  in  other  states. 
Their  equivalents  are  supervisors,  and  boards  of  super- 
visors. The  numbei*  of  oflBicials  varies  with  the  size  of 
the  township  and  the  work  to  be  done.  In  some  of  the 
soutnero  states  (as  in  Virginia)  the  township  system  was 
tried  and  abolished,  while  in  others  it  exists  in  only  a 
very  minor  way. 

The  county  (the  idea  was  borrowed  from  the  English 
shire)  is  the  most  suitable  unit  of  local  government  for  a 

widespread  farming  population,  and  it  was 
county.        uaturally  adopted  in  the  southern  states.     It 

originally  was  a  judicial  area>,  but  lafter  it  waa 
made  the  area:  for  all  local  administration.  It  has  its  own 
officials,  the  heads  of  which  are  the  county  commissioners. 
The  ordinary  officials — treasurer,  auditor,  superintend- 
ents of  roads,  of  education,  etc.,  who  are  elected  usuallv 
by  popular  vote,  act  under  the  county  commissioners.  It 
has  also  a  judicial  organisation  (sheriff,  coroner,  attorney, 
etc.).  The  functions  of  the  county  are  the  supervision 
of  education,  roads,  bridges,  jails,  and  other  such 
matters  as  fall  within  their  Bxea. 

Where  township  and  county  exist  side  by  side  there 
is  again  much  variety  in  organisation.    In  some  areas  the 
county  authority  is  composed  of  the  heads  of 
TIM  the  townships:  in. others,  the  townships  choose 

TypUI*""'*    ^^®  county  authorities.     The  division  of  funct- 
ions varies  also  from  place  to  place.     Where 
the   two   organisations    co-exist   the  predominant    type 
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(township  in  Kew  England^  county  in  the  south)  has^  the 
more  powear  and  importance. 

In  both  the  county  and  township   s;^ stems,   thele  aie 
sub-divisions  into  school  are^s,  where  district  directors  or 
trustees  are     appointed  to    look  after    school 
sehooi  interests.     These  local  trustees  or  directors  are 

the  most  powerful  agents  in  the  whole  state  in 
the     administration  of     education.     Such     localisnl  has 
proved  harmful  to  education,  as  it  has  prevented  proper 
co-ordination  of  method,  and'  the  enforcement  of     any 
standard  of  qualifications  for  teachers. 

The  local  units  are  circumscribed,  either  by  constitut- 
ional or  by  statuJte  law,    in   the   amount   of   taxes   they* 

can  raise.  As  a  rule  they  can  tax  only  up  to  a 
Taxation^    ^^^^  percentage  of  lihe  value  of  property.    The 

county  has  to  raise  the  taxes  voted  by  the 
state  legislature,  for  state  purposes,  as  well  as  the  county 
taxes.  Where  the  township  exists,  it  has  similar 
powers  and  duties.  The  assessment  varies  from  county 
to  county  and  from  township  to  township,  and  boards  of 
equalisation  have  been  created  in  some  cases  to  secure 
equality  of  treatment  between  the  ar^as. 

Where  villages  and  towns  have  grown  up,  the  county 
and  township  organisations  are  superseded  by  municipal 

orgamisation.  In  smaller  urban  districts, 
Munieipai  villages,  boroughs  or  towns  (the  names  vary 
ment!'"        from    state    to    state)    may    be    incorporated 

through  application  to  the  courts  of  law,  if 
the  electors  can  prove  that  the  necessary  conditions  dan 
be  fulfilled.  ,  Such  urban  authorities  take  over  the  old 
township  functions,  though  in  some  states  they  continue 
to  be  paii:  of  the  county,  and  pay  county  dues.  Tn  some 
larger  towns  the  urban  area  has  swallowed  up  the  county 
area  altogether  (as  in  Philadelphia  and  New  York) .  In 
Virginia  the  urban  areas  are  definitely  separated  from 
the  counties. 
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In  the  case  of  larger  cities,  a  special  Act  is 
necessary  for  incorporation.  Hence  arises  Ae  variety 
of  American  municipal  government.  In  England  there 
is  one  Act  (tlie  Municipal  Corporations  Act)  under  which 
urban  areas  may  be  incorporated  as  municipalities.  The 
American  cities  have  wider  powers  than  the  smaller  area 
of  local  government,  and,  of  course,  a  much  bigg 
organisa>tion.  They  also  often  have  a  separate  judici 
organisation.  ..The  names  of  the  officials  (mayor,  alder 
men,  etc.),  are  the  same  as  in  England.  In  most  greai 
cities  there  are  two  chambers — ^a  board  of  aldermen,  anc 
9  board  of  common  councilmen.  In  New  York  State, 
most  of  the  cities  have  only  one  house — either  a  Board  o 
Aldermen,  or  a  Common  Council. 


THE  GOVEItKMENT  OF  GERUATfY. 

1.      HlSTOBICAL. 

With  the  abdication  of  the  German  Jknpwor  in  1918, 
the    old    Germam    Empire  x^me    to    an    ead.       Since 

the  end  of  the  War  the  9ttcdeseel:s  of 
The  EiM  the  German  Empenor  have  been  isrymg  their 
eJSnSm  besrt  to  place  tibe  goTeitemeht  of  G^linany  on  a 
Empire.       stable  fbtindation,  but  irfs*  ye*  it  is  iinpossible 

definitely    to    day    what    tke   futtire   Geniiah 
GoTetnment  is  to  be.     By  the  new  constitiition  it  is 
RepubKcan,  though   the   old    name    Empire  (Reich)  is 
contintied.     Whatever  form  it  lakes,  it  is^  sure  to  pre- 
serve many  of  the  organisations  of  the  old  Empire.    The 
German  Empire  ha&*now  become  a  historical  study  and 
as  such  it  win  always  have  value    for    the   student    of 
politics.    It  will  be  studied  for  many  reasons,  not  the 
least  of  which  is  that  it  was  a  federal  union  of  a  country 
with  a  long  history.     The  German  federal  government 
was  markedly  different  in  many  respects  from  the  gov- 
ernment ef  ihe  United  States.     This  difference  was  in- 
evitable,   for    while   Hie    "United    States    starts    with 
practically    a    clean    sheet,    the   makers  of  the  German 
Empire  had  many  difficult  hist(»ical  questions  to  handle. 
They  had  to  weld  a  naticm  in^feo  tinity  and  the  success  of 
their  efforts  from  that  poitit  of  view  is  to  be  judged  by 
the  remarkable  unity  whieh  Germany    showed    during 
the  lattw  days  of  the  Etnpire. 

f2 
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The  constitution  of  the  old  German  Empire  can  be 
understood  only  by  an  analysis  of  its  historical  anteced- 
ents. Germany  developed  from  her  frontier 
Develop-  inwards.  Most  states  develop  from  their 
ment  of  frontiers  outwards.  In  the  early  years)  of  the 
^ermanyi  seventeenth  century,  the  Electors  of  Branden- 
?nS7^nd*  ^^^S^  acquired  the  Duchy  of  Prussia  on  the 
ent  statee.  Baltic  anjd  the  Duchy  of  Cleves  on  the  Rhine. 
These  two  duchies  are  the  boundaries  of  what 
later  was  Prussia.  Within  these  boundaries  there  was 
a  large  number  of  smaller  states,  so  many,  in  fact,  that, 
as  one  writer  says,  in  the  18th  century  "  the  whole  map 
of  Germany  was  a  mass  of  patches  of  different  colour 
mingled  together  in  a  bewildering  confusion."  Many 
of  thesie  states  were  small.  Some  of  them  were  com- 
posed of  partQ  which  were  pot  contiguous.  This  sys- 
tem was  the  result  of  feudalism.  The  heads  of  the  states 
had  acquired  the  lands  at  various  times  and  in  various 
ways.  The  lands  thus  acquired  had  been  divided  and 
subdivided  among  the  famUies  of  the  owners,  hence  the 
extraordinary  subdivision.  The  Church  too  added  to 
this  subdivision.  The  Church  owned  lands  in  the  same 
way  as  private  individuals  and  its  position  ancreased  the 
confusion. 

Under  the  old  Frankish  monarchy  the  king  used  to 

apx)oint     local      officers     called     grafs.       These     grafs 

were  really  agents  of  the  king  and  as  such 

The  Grafs,  ^eiflg^j    enormous    power.       Great    as    their 

powers  were  they  could  not  interfere  with  the  great 
landowners  of  the  territories  over  which  they  ruled. 
These  landowners  were  practically  independent.  The 
grafs  had  to  exercise  their  authority  round  tliem,  but 
not  over  them.  In  this  way  a  two-fold  authority  develop- 
ed, viz.,  the  grafs  and  proprietors.  In  the  course  of 
time  these  two  offices  coalesced.  Graf  ship  became  heredi- 
tary and  the  grafs  usually  were  the  landed  proprietors, 
or,  if  the  graf  was  not  originally  the  landed  proprietor, 
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he  received  a  grant  of  land  for  Kis  services.  Grafs  thus 
became  territorial  .magnates  and  the  territorial  mag-* 
nates  became  grafs.  '  This  led  to  the  conjunction  in  one 
person  of  the  old  territorial  independence  and  the  dele- 
gated authority  of.  the  king.  By  the  thirteenth  century 
Germany  was  owned  by  the  king,  princes,  grafs  and 
barons  (the  old  landed  proprietors).  The  bishops  and 
abbots  were  also  extensive  landowners.  • 

Still  another  office  helped  the  ^growth  of  local  in- 
dependence in  Germany,  the  office  of  the  mark-grafs. 
The  mark-graf  was  the  defender  of  the  fron- 
Mark-Grafs.  ^'^^g  ^^  boundaries.  As  ai  rule  he  was  a  mili- 
tary commander  with  an  army.  Not  only  did  he  defend 
the  frontiers,  but  he  extended  the  frontiers  by  conquer- 
ing frontier  provinces.  The  mark-graf  was  essentially 
an  official  of  the  king,  commanding  the  king's  army.  In 
the  course  of  time  the  mark-grafs  became  so  powerful 
that  they  virtually  became  kings  in  themselves.  Thus 
Brandenburg  itself,  and  Austria  became  independent. 
Austria  was  the  East  Mark,  the  boundary  against  the 
Huns. 

After  Charles  the  Great,  whose  authority  kept  his  pos- 
sessions together,  these  small  princes  of  Germany  became 
After  practically  independent.        The  name  Empire 

fhe^'^Grtet.  persisted  through  several  hou^s,  the  last 
and  strongest  of  all  being  the  Austrian  Hapsburg,  which 
came  to  an  inglorious  end  in  1918.  The  successors  of 
Charles  the  Great  were  unable  to  keep  the  vast 
possession  of  Charles's  empire  together,  and,  in  the  course 
of  three  reigns,  the  basis  had  been  laid  for  the  growth 
literally  of  hundreds  of  independent  principalities. 

In  the  meantime  the  growth  of  trade  had  caused  greaS 
cities  to  spring  up,  such  as  Hamburg,  Bremen  and 
Lubeck.  These  cities  were  troublesome  to 
The  Cities.  ^^  Emperor  and  he  solved  the  problem  of  their 
•government  in  one  of  two  ways.  Either  he  placed  the 
cities  directly  under  his  own  government  or  he  delegated 
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his  powers  to  an  over-lord,  who  conducted  the  govent* 
jx^nt  in  hifl  uaioe.  The  cities  pgref erred  th©  first  of  these 
methods,  b^^oftii^  the  king  was  unable  to  take  a  close 
personal  interest  in  them,  whereas  the  oyer^lord,  who 
waie  on  this  spot,  guided  and  directed  the  cities  accord- 
ing to  his  own  ideas  or  to  the  ordieis  of  the  Emperor. 
In  the  thirteenth  century  the  cities  were  strong  enough 
to  become  free  cities.  They  owned  allegiance  to  the 
Empire,  but  tkey  received  extensive  powers  of  self- 
government.  The  over-lord  was  withdrawn  and  the 
cities  sent  their  representatives  to  the  Imp^ial  Diet. 

Aniong  the  many  states  in  Germany,  one  stands  out 

prominent,  viz.,  BrandenbtHrg  or  Prussia.     The  growth 

of  Brandenburg  as  a  unified  state  is  really  due 

Prussia.       1^     g^jj     enactment     made     in     the     middle 

of  the  fifteenth  century,  •  which  forbade  the  splitting 
up  of  the  kingdom  amongst  the  various  electors. 
Whilst  the  neighbouring  states  were  continuallr 
subdivided,  Brandenburg  was  held  together  under 
one  monarchical  house.  Gradually  it  became  the 
leaider  both  in  size  and  in  power.  .  In  the  fifteenth 
century  the  mark-grafship  of  Brandenburg  fell  into  the 
hands  of  the  Hohenzollems.  Henceforth  it  was  known  1^ 
the  name  of  Prussia.  After  the  Thirty- Years'  War,  in 
the  middle  of  th-e  seventeenth  century  Frederick 
William,  the  Great  Elector,  extended  his  dominions  con- 
siderably, making  Prussia  bigger  than  any  other  state  of 
the  Empire  save  the  Hapsburg  Austria.  The  Great 
Elector's  grandson,  Fredeirick  the  Great,  added  other 
territories,  actually  doubling  the  population  of  the  king- 
dom. Then  came  the  Napoleonic  Wars,  which  checked 
the  growth  of  Pru^ssia.  Ifapoleon  suppressed  a  large 
number  of  the  smaller. states,  including  the  ecclesiastical 
ones.  He  combined  them  into  the  Confederation  of  the 
Rhine.  He  split  Prussia  into  two,  hoping  to  break  her 
power.  The  Confederation  neither  served  Napoleon 
purposes  nor  did  it  last  any  time. 


'^ 
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Napoleon  both  directly  and  indirectly  was  if^ally  the 
cause  of  the  gpifwih   of   the    Oetman  Ejtopire.     In  the 
The  RMiiitt  fiirst  place,  his  campaig'n  created    a    sense    of 
^iHiofeoirio  cofmmon    interest    and     nnity     amongst     the 
wars.  German     principalities     or     states.     In     the 

second  place,  Napoleon  himself  actually  created  in  Ger* 
many  tie  organisations  which  later  developed  into  the 
Empire.  In  the  third  place,  after  the  final  defeat  of 
T^apoleon,  Germany  was  reorganised  by  the  peace 
treaty,  the  Treaty  of  Vienna. 

After  Napoleon's  downfall,  the  states,  thirty^nine  in 
number,  were  organised  in  a  loose  coltfederation.  Thie 
The  coff».  confederation  in  no  sense  created  a  German 
if'^tS*'*"  state.  Each  state  remained  independent  ex- 
Rhine.  .  cept  for  matters  affecting  their  internal  and 
external  safety.,  'The  central  organ  of  the  Confedera- 
tion was  the  Diet,,  which  met  at  Frank:fort.  This  Diet 
was  composed  of  delegates  or  ambassadors  from  the 
individiial  states,  who  voted  according  to  the  instruc- 
tions received  from  their  own  governments.  The  nomi- 
nal powers  of  the  Diet  were  fairly  wide.  It  was  em- 
powered to  declare  war  and  make  peace,  to  organise  a 
federal  army,  to  enact  laws,  to  carry  out  the  constitut- 
ion of  the  confederation  and  to  decide  disputes  between 
the  states.  The  Diet,  however,  had  no  executive  power 
except  through  the  states.  If  a  state  refused  to  obey 
the  order  of  the  Diet  the  only  procedxire  the  Diet  could 
adopt  was  to  ask  the  other  states  to  coerce  the  state. 
The  likelihood  that  the  other  states  would  obey  the 
Diet's  request  was  extremely  problematical,  for  the  con- 
federa/tion  was  not  organised  on  a  basis  of  equal  rights. 
Two  states,  viz.,  Austria  and  Prussia,  controlled  the 
whole  business  of  the  union.  Austria  was  permanent 
President,  and  Prussia  permanent  Vice-President. 
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The  chief  difficulty  in  the  way  of  federal  union  in 
Germany  was  the  number  of  states,   and  more  particu- 

oe?eiop"*"*  ^^^^y  }^^  dominating  power  of  Prussia  and 
y«"t»  Austria.     In  spite  of  the  new    sense     of     the 

Frankfort  nationality  created  by  the  Napoleonic  wars  the 
iifeiitf'  process  of  union  in  Germany  was  slow  and 
difficult.  In  the  years  1848  and  1849  the  national  spirit- 
in  Germany  was  strong  enough  to  cauise  the  summoning 
of  a  national  parliament.  This  national  or  German  par- 
liament was  elected  by  universal  sufiPrage.  It  met  at 
Frankfort  and  formulated  a  constitution.  The  imperial 
crown  was  offered  to  Prussia,  but  the  parliament 
wasted  so  much  time  in  carrying  out  its  idea^  that 
Austria  had  resumed  the  leadership  from  Prussia. 

Thie  whole  of  the  subsequent  development  of  Germany, 
until  it  was  definitely  orgianised  as  the  German  Empire, 
centred  found  one  man,  Bismarck,  Bisinarek 
The  Policy  recognised  that  if  Germany  were  to  be  united 
Bismarok.  either  Prussia  or  Austria  must  renounce  it? 
leadership.  As  a  Prussian,  he  naturally  decid 
ed  that  Austria  must  be  put  outside  the  union. 
Bismarck  first  persuaded  Austria  to  join  Prussia  in  seiz- 
ing Schleswig  and  Holstein  from  Denmark  in  1864.  He 
then'  quarrelled  with  Austria  over  the  division  of  these 
new  territories.  War  was  declared  and  Austria  was 
completely  diefeated  in  the  short  w.air  of  1866. 

Now  that  Austria  was  definitely  out  of  leadership. 
Bismarck  set  himself  to  organise  a  unified  Germany 
The  North  under  the  leadership  of  Prussia.  His  first  in- 
corrfeder-  tention  was  to  include  all  the  states  except 
atiofi.  Austria,  but  Trance  compelled  him  to  stick  to 

Ithe  territories  north  of  the  river  Maine.  Compelled  to 
do  this,  Bismarck  decided  to  enlarge  his  boundaries  by 
including  the  recently  seized  territories  of  Schleswig 
and  Holstein.  By  incorporating  them  along  with  the 
other  stiates  of   Prussia  he  created   the   North   German 
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Confederation,  of  which  the  King  of  Prussia  was  presi- 
dent. There  were  to  be  two  legislative  chambers^  one, 
the  Reichstag,  to  be  elected  by  universal  suffrage, 
the  other,  the  federal  council  or  Bundesrath.  This 
federal  council  was  practically  a  reproduction  of  the 
old  Diet..  It  was  composed  of  ambassadors  from  the 
different  states,  but  had  more  extensive  powers  than  the 
old  IHet.j 

The  North  German  Confederation  left  several  power- 
ful states  south  of  the  Maine  independent,  viz.,  Bavaria, 
The  Wurtemburg,  Baden  and  Hesse.     These  states 

PruslSan  might  have  remained  independent,  or  if  they 
War.  liked,  they  could  have  formed  a  union  by  them- 

selves. Austria,  of  course,  was  left  out  altogether.  But' 
the  Franco-Prussian  War  of  1870  raised  the  feeling 
of  all  communities  in  Germany  to  such  a  pitch  that  the 
local  prejudices  of  souithem  states  were  swept  away;  all 
of  them  were  eager  to  join  with  the  northern  states  to 
form  a  unified  Germany.  To  compensate  for  their  loss 
of  prestige,  each  received  special  inducements  and  pri- 
vileges to  join  the  Union.  Thus  in  1870  the  Confeder- 
ation became  the  German  Empire.  The  president  of  the 
Confederation  became  the  German  Emperor,  and, in  1871 
the  constitution  of  the  German  Empire  was  drawn  up. 

2.    The  Govebnment  of  the  Geeman  Empike. 
The  German  Empire  was  a  federal  union.     Its  special 
characteristic  was  the  possession  of  very  wide  legislative 
^  Th  powers  and  very  restricted  executive  powers. 

German  It  differed  in  many  respects  from  theii  type  of 
Ameriean  federalism  in  the  TTnited  States.  In  the 
Federal  United  States  the  executive  power  is  divided 
Systems.  between  the  central  government  and  the  gov- 
ernments of  the  states.  The  central  government  has  its 
own  executive  authority  for  the  execution  of  the  federal 
laws;  for  example,  if  Congress  enacts  a  tariff  law,  federal 
officials  collect  the  duties.  The  federal  courts  also  de- 
cide legal  cases  that  arise  under   the   federall   laws.     In 
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Germaay  the  federal  goYemment  had  much  wider 
power  in  legislation.  The  power  inohide*  what  ha 
Amerba  belongs  to  the  central  g4)ye]aiBient  and  abo 
much  that  belongs  to  the  atate  goveimi&enta.  Beycmd 
dealing  with  snch  matters  of  national  impovtan^e  a»  the 
ajpny  and  navy,  foreign  aff aics  an*  the  tariff,  the  central 
legdalatare  o£  the  German  Empiie  dealt  with  ^neh 
domestic  matters  as  canals  and  roads,  as  well,  ae  tiie 
whole  domain  o&,  prdii^ary  civij,  ^nd  ^ssimi^^  ffoocednxre. 
On  the.  oth^  hand  th/^.  administratixei  o^  e^eMOD^tiv^  pow^i^ 
of  the  !l|!inpire  wjsf&  very  lin)jfije<L  The  "Emgbr^  thns  wba 
mainly  a  legidMive  and  ^jip^orviaing  authority,  except  in 
matters  relating  to  the  army>  n^vy  and  foi^ign]  affai|j&^ 
In  tariff  matters  the  imperial  legislature  n^aoe  the  l^s 
and  ai^ointed  mspectpBB^y  bnt  the  det^l  was  cai!3;ied  ont 
by  state  o^iaJs.  In  th^  oapis.  <^{  a^  sjljat^.  reiugijoyg  to  QQXvy 
ont  the  £ed(esal  law  or  directly  opposing  it>  tb§  Bederal 
Connpil  or  Rnn^esrath  was  the  ^(^ding  antbosity^  If  a 
state  peirsisted  after  the  decision  of  ti^e^  i^iH^l^rait^'.  in 
opposing  the  imperial*  law  then,  ibe  EmpercKP  bi^  to  take 
action  against  the  state. 

In  the  German  Empi^  there  was  a  most  pnonouficed 
inequality  in  the  size  of  the  stiat^.    In  a  normal  federal 

union  the  states,  if  possible,  shouH  be  equal  in 
Thi  .  size  and  power.      In  the  Fnited*  States  no  one 

prulSi^      state  is  so  much  bigger  or  mone  powcatfub  than 

the  other  states  as  to  be  able  to  dominate 
them.  In  flie  German  Empire,  however,  one  state,  Prus- 
sia, was  so  powerful  that,  it  was  a|>le  to  plan  the  federal 
constitution  in  its  own  favour  and^  s^bseqiiently  to  oon* 
trol  the  whole  government  of  Germjany.  ^l^ssia^  as  it 
has  be^n  said,  ruled  Germany  with  the  help  of  the  other 
states.  The. component  parity  oi  tha  Geni^an  Einpii:e  were 
so  unequal  in  area^  populatioii  ^i  power  that  equadiiy 
of  treatment  could  not  be  e3;pc|et^d,  Th^  laxg^r  static 
would  never  have  joined  in.  a  fedoiDal  union  with  the 
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smallar  states  kad  they  been  given  purely  equal  treat- 
ment. Piussia,  £or  example,  had  about  tkree-ifiMa  of  tlie 
tai^J.  papulation,  oi  the  Xanpire  as  well  as  stvonglest  army. 
To  Prueaiay  there£Qre,  fell  pruportio^nate  privileges  in  the 
Empive. 

These  privileges  were  very  gi'eat.  (1)  The  Kia^  of 
Pruiiisia  had  the  perpetual  right  to  b»  Bermau  Emperor. 
PriwsMgM  ^2)  Prufifiia  was  able  to  prevent  any  change  in 
of  PriM«i«f  th:^  ironstitution.  Eourieen  negative  votes  in 
the  Bundesraih  defeated  any  motion  for  a  change  of  the 
constitution  and  Prussia  ajone  was  abie  to  command 
seventeen  votes.  (3)  Prussia  was  able  to  veto  all  pro- 
posals for  making  changes  in  the  Army  and  Navy,  and 
the  fiscal  system.  The  constitution  laid  down  that 
in  this  question  the  vote  of  Prussia,  if  cast  in  the  Bunde- 
srath  in  favour  of  maintaining  the  existing  system, 
should  be  decisive.  (4)  Prussia  possessed  a  casting  vote 
in  the  case  of  a  tie  in  the  Bundiesrath ;  and  (6)  Prussia 
carried  the  chairmanship  of  the  standilag  committees  in 
the  Bundesrath. 

Prussia  possessed  other  oonstitutional  privileges  as  the 
result  of  private  agreements  witii  some  oi'  the  smaller 

states,     l^e  smaller  states  were  free  to  make 
PHvfiegjis.    a^eoKiMits  or  treaties  with  each  other  in  regard 

to  affairs  under  their  own  control.  Thus  when 
the  North  €brman  Gonfederaiion  was  formed  ib'e  military 
system.,  jirevalent  in  Prussia  was  intax>duced  into  the  other 
states.  When  the  constitution  o:B  the  Empire  was  made, 
it  was  provided  that  the  military  laws  shouUl  be  made 
by  the  imperial  government.  The  Emperor  was  to  be  the 
commander-in-ohief .  Hc^  was  to  select  the  generals  in 
command*  of  the  state  armies  and  to  approve  all  the 
appointments  of>  other  generals.  To  the  states  was  left 
the  appointment  of  in£erior  militaoy  offices.  Bulj  in  many 
casee  the  smaller  states  gave  up  the  right  of  such  appoint- 
ments to  Prussia.  As  a  return  for  such  concessions  the 
Empenor   conoeded   the   right   of   the    staite's  troops  to 
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remain  in  their  own  areas  except  in  case  of  a  national 
crisis.  Another  type  of  agreement  between  Prussia  and 
smaller  start;es  was  that  made  with  Waldeck.  The  ruler 
of  Waldeck  was  heavily  in  debt  and  in  return  for  a  sum 
of  money  he  gave  up  his  rights  to  Prussia  and  retired 
to  Italy. 

Some  of  the  other  units  of  the  Empire  possessed  special 

privileges.     The  two  great  ports  of  Hamburg  and  Bi*emen 

were  first  allowed  to  continue  as  free  ports,  out- 

of 'other*    *^^®  ^®  scope  of  the  imperial  tariff  law.     They 
States.        later  gave  up  these  privileges.       Privileges  of 
various    kinds   were   enjoyed  by   the  southern 
states,  which  had  been    compensated    by    Bismarck    for 
joining  the  union.  Thus  Bavaria,  Wurtemburg  and  Baden 
were  exempted  from  certain  imperial  excises,  and  had  the 
right  to  levy  excise  on  their  own  authority.    In  Bavaria 
and  Wfurtemburg  the  postal  and  telegraph  services  were 
subject  only  to  general  imperial  laws.     Banraria  had  also 
special  military  privileges.     Her  army  remained  pract- 
ically under  her  own  control.     The  Emperor  had  only 
the  right  to  inspect  it  in  times  of  peace.     Wurtemburg 
had  also  special  military  privileges.    Bavaria  was  exempt 
from  imperial  control  in  matters  concerning  railroads, 
residence  and  settlement.     The  right  to  seats  on  special 
committees  of  the  Bundesrath  (the  committees  on  foreign 
affairs,  army  and  fortresses)  belonged  to  Bavaria,  Wur- 
temburg and   Saxony.     Bavaria   had  also  the  right   to 
preside  in  t}ie  Bundesrath  in  the  absence  of  Prussia. 

The  German  Empire  was  thus  not  the  ususil  type  of 
federal  union.     The  reason,  of  course,  is  that  when  the 
Empire  was  made,  Bismarck  had  to  take  many 
proportion-  historical  conditions  into  account.    He  had  to 
Equtiity.      force  some  states,  persuade  and  entice  others, 
hence    the  many  privileges  of   the  individual ' 
states.     The  proportionate  power  bf    Prussia    secured 
for    her    most    power    in    the  Empire.    The    German 
Empire  for  a   federal   union   of   privileged   states — tiie 
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privileges  in  essence  representing  a  proportionate  equality. 
For  Bismarck  to  have  attempted  to  join  the  various  in- 
diependent  states  or  principalities  of  Germany,  each  with 
its  own  royal  house,  its  own  government  and  its  own 
pride,  on  the  basis  of  equality  would  have  ended  in  com- 
plete and  utter  failure. 

The  chief  organ  in  the  German  Empire  waa  the  Bun- 
desrath  or  Fedteral  GounciL    The  Bundesrath  was  the  old 
Diet  continued  under  a  new  name.     The  Bun- 
The  desrath  was  the  central  organ  of  the  German 

ratih:*^t8  Empire.  It  was  the  federal  house.  It  was 
compos-  composed  of  a  number  of  ambaissadors.  who 
ition.  represented'    the    rulers     or    governments    of 

their  own  states.  These  ambassadors  or 
delegates  were  appointed  by  the  rulers  of  the  states,  or, 
in  the  ease  of  the  free  cities,  by  the  senates.  The  number 
of  seats  allocated  in  the  Bundesrath  was  practically  in  the 
same  proportion  as  in  the  old  Diet  in  the  Confederation, 
with  the  exception  of  Bavaria — six  seats  instead  of  four 
were  given  to  Bavaria  as  a  special  inducement  to  join 
the  Empire.  Prussia  in  addition  to  her  own  votes  obtained 
the  votea  of  other  states  which  she  absorbed  in  1866,  e,g,, 
Hanover,  Hesse-Cassel  and  Frankfort.  Prussia  in  all  had 
seventeen  seats  in  the  Bundesrath  as  compared  with  the 
six  of  Bavaria,  four  of  Saxony  and  WHirtemburg,  three 
each  of  Baden  and  Hesse.  The  other,  states  had  two 
members  or  one  member  each.  Prussia  really  controlled 
three  more  votes  by  her  contract  with  Waldeck  and  by  her 
control  of  the  two  Brunswick  votes.  She  obtained  con- 
trol of  these  Brunswick  votes  by  setting  a  Prussian  prince 
on  the  Brunswick  throne.  Thus,  in.  all,  Pnissia  con- 
trolled practically  twenty  votes.  By  securing  other  ten 
votes  she  could  secure  an  absolute  majority  in  the 
Bundesrath  in  all  matters.  Only  in  very  small  matters 
have  the  other  states  been  able  to  defeat  Prussia  in  the 
Bundesrath. 
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Th«  BundQ^rf^th  has  been  called  by  Presid^it  Lowell  of 
Harvard    Uximwiity    *'that  extraordinary  mixture    of 
legislative  chamber,  exectttive  cotuicil,  court  of 
votinig!^^^    appeal  and  permanent  assembly  of  diplomats." 
The     members     of     the      Bnndesrath      were 
appointed,   and  could  be  removed    only    by  their  own 
states.     The  votes  cast  by  tliiem  in  the  Bundesrath  were 
'State  vQtes;  they  could  not  vote  a^  free  individuals.     All 
the  delegates  of  a  state,  theirefore,  had  to  vote  in  the  same 
way  aecording  to  their  or^rs,  so  that^  it  was  not  necessary 
for  the    full  delegation  of    any  particular    state  to  be 
present  to  record  the  state  vote.     AH  the  state  votes  were 
counted  wheflier  all  the  state  members  were  present  in 
the  Bundesratht  or  not.     One  Prussian  member  of  the 
Bundesrath  could  cast  the  whole  of  the  seventeen  Prussian 
votes.     According  to  the  constitution,  votes  which  were 
not     instructed,     i.e.,     votes     which     were     cast     irre- 
spective   of    the     instruction    given     by    the     govern- 
ments of    the    individual    members,  were  not  counted. 
Formal  instruction  by  the  state  was  not  always  necessaiy, 
hecause  the  member  or  members  nominated  by  the  states 
were  the  chief  officials  of  the  states.    These  officials  were 
liable  to  be  held  to  account  for  their  actions  in  the  Bun- 
desritfi  by  their  own  state  legislatures. 

Some  of  the  smaller  states  found  it  a,  heavy  tax  on  their 
resources  to  maintain  the  full  delegation  of  the  Bundes- 
rath, andf  the  custom  of  group  representation 
ReprSsMit    grew  up.       A  single  delegate  nominated  by 
atioa.  groups   of   states  recorded  the  votes   of   these 

states.  The  Bundesrath  also  had  two  sessions,  one  for 
important  and  the  other  for  unimportant  work.  At  the 
important  session  the  individual  delegates  had  to  be 
present  and  at  the  unimportant  session  group  represent- 
ation was  allowed. 
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Tlie  Buiukgrath  w«s  the  federtrl  organ  of  the  Empire. 
Its  form  and  functioiis  are  both  explained  by  its  des- 
The  ^®^^   irom  the  German   Diet.       To  a  certain  ^ 

Fedtmi  extent  it  tras  an  ftssembly  of  diplomats;  bnt  it 
or«an.  ^.^^  j^^^j  d^nite  constitutional  povret^  both  as 
a  law^-mflking'  and  as  asi  execut^ive  body.  The  membel*3 
were  x^oi  free  to  act  like  members  of  a  normal  legislative 
body.  They  had  to  vote  according  to  oinler.  Theii'  tenure 
also  depe»ded  ^n  the  will  of  their  own  governments.  The 
Bundodratii  was  the  representative  body  of  the  individual 
governments  in  the  federal  union,  just  as,  before  1913, 
the  mambers  of  the  American  senate  were  elected  by  the 
legislatures  of  the  state  governments.  The  American 
senators,  however,  we«fe  not  compelM  to  vote  in  any 
particular  way  by  their  own  governments. 

The  president  of  the  Bundesrath  was  the  Imperial 
Chancellor.    He  was  nominate  by  the  Emperor.    As  the 

Emperor  was  the  king  of  Prussia,  the  Ohancel- 
atSSTof'ttia  ^^^  normally  was  one  of  the  Prussian  delegation. 
Buna9$-       During  the  Great  War  this  rule  was  departed 

from,  but  only  the  stress  of  circumstances 
canised  by  the  war  compelled  the  Emperor  to  go  outside 
Prussia  for  his  Chancellor. 

The  internal  organisation  of  the  Bundesrath  was  gov- 
erned  by   the  constitution.     There  were   eight  standing" 
committees.    The  members  of  the  committees  on  the  army 
and  fortresses  were  appointed  by  the  Emperor.     Bavaria,. 
Saxony  and  Wurtemburg  bad  places  on  these  committ- 
ees.      The  committee  of  maritime  affairs  was  also  ap- 
pointed    by      the      Emperor.       The     committees      on 
taxes,     customs,     trade,     justice,    railways,     posts    and 
telegraphs,   and  accounts,   were  elected  by  the  Bundes- 
rath itself  eveiny  year.     The     oniy    constitutional    limit- 
ation   on    thesie    oommittees  was  that  five  states  had  to 
be  represented,  of  which  Prussia  was  one  and  the  Prussian 
member  was  always  chairman.       In  practice  the  states 
appointed  their  own  representatives  on  these  committees. 
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One  other  committee,  the  Committee  of  Foreign  Affairs, 
was  subject  to  special  procedure  aoad  rules.     This  com- 
mittee   was    composed    of    representatives    of    l5avaria, 
Saxony,  Wurtemburg  and  two  other  states  nominated  by 
the  Bundesrath.       The  members  of  the  committee  gave 
the  views  of  their  own  governments  on  matters  referred 
to  them  by  the  Chancellor,   who  was  a  member  of  the 
committee.     The  Bavarian  representative  presided.     The 
<;ommittee   was   really    a  consultative  body    on   foreign 
affairs.      There  used  to  be  three  standing  committees  not 
provided  for  in  the  constitution — (1)  the  Committee  on 
Alsace-Lorraine,  (2)  the  Committee  on  the  Constitution, 
(3)  the  Committee  on  Rules.     All  the  standing  commit- 
tees could  meet  lailthoujrh  the  Bundlesrath  itself  was  not 
in  session. 

The  powers  of  the  Bundesrath  were  very  extensive.  In 
one  way  or  other  it  controlled  practically  the  whole  field 
Powers  oi  the  German  government.  All  laws  and 
Bundes-  treaties  that  fell  within  the  domain  of  legisl- 
ratik  ation  required  its  assent.       Theoretically  the 

Lower  House  or  Reichstag  had  the  right  to  initiate  legis- 
lation, but  the  Bundesrath  prepared  and  discussed  tie 
great  majority  of  bills,  as  well  as  the  budget.  Once 
these  were  discussed  in  the  Bundesrath  they  were  sub- 
mitted to  the  Reichstag  and,  if  parsed,  were  re-submitted 
to  the  Bundesrath  to  be  parssed  finally  before  receivinc^ 
the  Emperor's  signature. 

The  Bundesrath  had  also  wide  executive  and  judicial 
powers.  As  an  executive  authority  it  drew  up  regul- 
ations for  the  conduct  of  the  administration  and 
poleral''*  issued  ordinances  for  the  execution  of  the  laws 
5xcept  in  so  far  as  that  power  had  been  given  to 
other  authorities.  In  finance  its  power  was  extensive. 
It  elected  the  members  of  the  Board  of  Accounts,  which 
supervised  the  accounts  of  tihe  nation.  It  had  also 
considerable  powers  of  appointment.  It  appointed 
the  judges  of    the    Imperial  Court,   and  the    directors 
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of    the    Imperial    Bank.       Other    appointments,     such 
as  those  of  consuls  and  collectors  oc  taxes,   haid  to  be 
approved    by   the    committee   of    tiie    BuAdesrath    con- 
cerned.      Except   in    the   case  of    invasion,    when    the 
Emperor  could  act  alone,  iis  consent  was  necessary  to  a 
declaration  of  war.     Its  consent  was  necessary  also  for 
thei  dissolution  of  the  Heichstag  and  for  federal  executive 
action  against  a  state  which  broke  federal  laiw.       Mem- 
bers of  tjie  Bundesrath  were  also  appointed  to  support 
laws   approved  by  the     Bundesrath     in  the  Eeichstag. 
These  delegates  could  express  the  views  of  their  own  gov- 
ernments whether  these  views  agreed  with  the  views  of 
the  Bundesrath  or  not,  so  that  their  function  had  little 
semblance  to  the   responsibility  of   cabinet  members   in 
other  governments. 

As  a  judicial  body  the  Bundesrath  had  power  to  decide  . 
all  disputes  between  the  imperial  and  state  governments 
regairding  the  interpretation  of  imperial 
Powerf'of  statutes.  It  also  decided  controversies  between 
Bundesrath  iiidividual  states  provided  these  controversies 
'  were  matters  of  public  law.  The  Bundesrath 
only  adjudicated  in  these  matters  if  one  or  other  of  the 
parties  appealed  to  it.  If  a  dispute  arose  in  a  state  re- 
garding its  constitution  and  that  state  had  no  recognised 
authority  to  decide  the  dispute,  the  Bundesrath  decided 
it.  It  wM  also  a  court  of  appeal  in  the  case  of  denial  of 
justice  by  state  courts,  i.e.,  it  compelled  the  state  to  give 
the  complainant  redress  by  passing  a  law  suitable  to 
the  case. 

The  BeicCsta^  was  elected  for  five  years  by  direct  uni- 
versal  suffrage  and   secret  ballot.       Voters  had   to   be 
The  twenty-five  years  old,    not  in   active  military 

Reiohstagi  service,  not  paupers,  lunatics,  felons  or 
Compos-  otherwise  disqualified.  Members  were  chosen 
ition.  jjj  single    electoral    districts    fixed    by    impe- 

rial law.  The  electoral  district  was  originally  fixed 
on  the  basis  of  one  member  to  100,000  of  population,  but 
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before  tlie  end  of  die  Empire  the  populatKm  had  skif ted 
M>  much  that  the  oM  basie  of  distribatiim  ^as  exirettieiy 
uoequal.  Ai»  in  America,  &#  electoral  district  coold  lie 
compoeed  of  parts  of  two  or  mere  statee.  Each  etate, 
however  raiall,  was  thus  aUe  to  have  oae  Representative. 
BeiBg  the  largiest  and  most  populous  state,  Pmsmi  had 
three-fifths  of  tlie  whole  membership;  Bavanai,  Saxon v 
and  Wuiiembiii^  eame  next.  An  absolute  majcrity 
was  required  f^^  election  in  the  first  ballot  and  in  the 
absence  of  aa  absolute  majority  a  second  vote  was  held. 
Elections  were  held  on  working  days,  not  on  SimdaySy  as 
in  France,  which  placed  the  workings  class  at  a  disad- 
vantage.   Members  were  unpaid. 

The  Reichstag  controlled  its     own    organisatioii.    It 
elected   its  own   presideiit,    its  two  vice-presidents  and 

secretaries.  It  framed  its  own  rides  and  deeid- 
Orgsnij-  3d  election  *  disputes.  At  the  beginning  of 
Rsioiittas.    every  session  the  Beichstag  was  divided  into 

committees.  The  committees  were  temporary, 
not  standioag  committees,  and  were  seven  in  number.  At 
the  beginning  of  each  session  the  Beichstag  was  divided 
by  lot  into  seven  sections  and  each  section  elected  one  or 
more  members  to  the  various  committees.  .  The  choice  of 
the  sections  was  really  determined  beforehand  on  party 
grounds. 

The  powers  of  the  Iteichstag  seem  to  have  been  great. 
Actually  they  were  much  less  extensive  than  those  of  the 
pow#rt  of  upper  chamber,  or  Bundesrathi  Tlieoreiii<cally 
^Reiohttas«  IS'^^s,  as  well  as  the  budget,  loans  and  treaties 
falling  within  the  domains  of  le^skktion,  re^ 
quired  the  consent  of  thd  Reichstag.  It  had  t&e  right  to 
initiate  legislaition,  to  express  its  opiniJon  on  the  conduct 
of  affairs. and  to  ask  the  government  for  reports.  Its 
actual  powers  were  circumscribed  by  the  Bundeerath. 
The  c^astitution,  for  example,  provided  tlfat  the  budget 
should  be  annual,  whereas  the  chief  revetiue  laws  were 
permanent  and  could  not  be  changed  without  the  consent 
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of  the  Buudesratli.  Tlie  appropriation  for  tlie  army  was 
iixed  by  tbe  law  determining  the  number  of  troops,  which 
was  voted  for  a  number  of  years  at  a  time.  The  chief 
actual  function  of  the  Beichstag  was  to  consider  bills 
prepared  by  the  Chancellor  and  Bundesrath.  The  mem- 
bers could  criticise  or  amend  the  bills,  but  as  a  rule  the 
Bundesrath  had  the  final  word. 

The  Reichstag  was  summoned  by  the  Emperor.  He 
had  to  convene  it  once  a  year,  or  oftener  if  he  so  chose. 
It  had  to  be  summoned  at  the  same  time  as  the 
power  Of  naeetin.^  of  the  Bundesrath  and  its  sessions 
Emporor  to  had  to  be  public.  The  members  could  meet 
^^issoive  privately,  if  they  wished  to,  but  such  a  meet- 
ReicHstag.  ing  had  no  status  or  authority.  The  Reichs- 
tag could  be  dismissed  at  any  time  by  the 
Emperor  with  the  consent  of  tte  Bundesrath.  Although 
the  Reichstag  wa^  a  popular  House,  its  dissolution  did 
not  depend  upon  popular  opinion.  It  depended  purely 
upon  the  will  of  the  Emperor  and  Bundesrath. 

In  the  Reichstag  interpellations  were  allowed.  The 
Imperial  Chancellor  being  the  only  minister  in  Germany, 
interpeii-  interpellations  or  questions  did  not  affect  a 
ations.  body  of  ministers,  such  as  a  cabinet.  The 
Imperial  Chancellor  had  the  right  to  sit  in  the  Reich- 
stag not  because  of  his  office  as,  Chancellor,  but  as  a 
delegate  of  the  Bundesrath;  in  fact,  all  members  of  the 
Bundesrath  had  a  right  to  be  present  in  the  Reichstag 
and  they  had  also  a  right  to  speak  whenever  they  wish- 
ed. The  members  of  the  Reichstag  could  address  quest- 
ions to  the  members  of  the  Bundesrath  individually, 
but  as  a  matter  of  practice  all  the  questions  were  hand- 
ed to  the  Chancellor,  who  gave  the  answers.  If  demand- 
ed by  fifty  members  a  debate  might  follow,  but  the 
Chancellor  did  not  resign  if  the  vote  went  against  him ; 
nor  indeed  was  he  under  any  obligation  to  conform  to 
the  wishee  of  the  Reichstag  in  any  way. 

g2 
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Tie  Bundesrath  kad  far  more  power  than  the  Reich- 
stag.     Besides   those   powers  we   have   already   seen  it 
comparison  ^'  P^^s^ss,  the  Bundesrath  had  other  powers 
of  Bundes-  arising  from  special  privileges.      The  Bundes- 
?e1Shfug     ^*^  could  be  caUed  together  at  any  time  if  a 
in   Powers,   third  of  its  members  demanded.    On  the  other 
hand  the  Reichstag  could  not  sit  alone:  the 
Bundesrath  had  to  be  in  session  at  the  same  time.   Again, 
the  Bundesrath  could  caiyy  its  meetings  over  to  a  new 
session,  whereas  the  Reichstag  had  to  conclude  its  meet, 
ing  at  the  end  of  each  session.     The  Bundesrath  was 
thus  able,^  and  the  Reichstag  unable,  to  make  its  busi- 
ness continuous.     Another  very  important  privilege  of 
the  Bundesrath  was  its  right  to  sit  in  private,  whereas 
the  Reichstag  could  not  as  a  Reichstag  meet  privately. 

The  constitution  laid  down  that  the  presidency  of  the 
the  union  belonged  to  the  king  of  Prussia  who  carried 
The  the  title  of  German  Emperor.      The  Emperor 

Emperor,  occupied  not  a  hereditary  throne  but  a  here- 
ditary office.  The  imperial  throne  was  hereditary,  be- 
cause occupied  by  the  King  of  Prussia. 

The  chief  iK>wers  of  the  Emperor  lay  in  military  and 
foreign  affairs.  He  was  commander-in-chief  of  the  army 
II  {,  and    the   navy,    and    was   also   in  charge  of 

Powers.  foreign  affairs.  He  represented  the  German 
Empire  in  its  relations  with  foreign  states,  and,  subject 
to  the  limitations  we  have  seen,  could  make  treaties 
for  the  German  Empire.  Except  in  the  case  of  invasion, 
when  he  could  act  alone,  he  could  declare  war  with  the 
consent  of  the  Bundesrath.  With  the  consent  of  the 
Bundesrath  he  could  also  order  federal  action 
against  a  state  which  disobeyed  federal  law.  He  sum- 
moned, and  closed  the  Bundesrath,  and  with  its  consent 
he  could  dissolve  the  Reichstag.  He  promulgafted  the 
laws  and  was  the  chief  executive  authority  for  their 
execution.     He  appointed  the  Chancellor  and  other  hi?^ 
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officials  whom  the  Bundesrath  had  not  the  right  to 
appoint.  Snch  were  his  powers  as  Emperor.  His  real 
I)owers,  however,  came  to  him  not  as  Emperor,  but  as 
King  of  Prussia.  As  the  King  of  Prussia  he  controlled 
Prussia,  and  as  Prussia  controlled  the  Empire,  he,  there- 
fore, controlled  the  Empire.  His  chief  power  lay  in  the 
appointment  of  the  Imperial  Chaiucellor.  As  Emperor 
he  had  neither  initiative  in,  nor  veto  over  legislation. 
As  Eang  of  Prussia  he  nominated  the  Prussian  delega- 
tion as  well  as  Imperial  Chancellor  and  in  this  way  had 
complete  control  over  the  whole  course  of  legislation. 
The  negative  vote  of  Prussia  could  prevent  aU  changes 
in  the  constitution  or  in  the  laws  dealing  with  the  army 
and  navy  and  taxes  ^  Thus  the  Emperor  was  all- 
powerful. 

The  Imperial  Chancellor,  who  was  nominated  by  the 
Emperor,  was  the  one  minister  of  the  German  Emperor. 
The  While  in  office  he  was  practically  supreme  head 

imperial  of  the  executive,  responsible  only  to  the 
Emperor.  The  Chancellor  was  really  a  sort  of 
second  Emperor.  He  was  not  in  any  way  responsible  to 
the  legislature.  The  /Chancellor  was  head  of  all  the 
federal  delegates  and  as  such  presided  in  the  Bundes- 
rath. He  acted  as  intermediary  between  the  Emperor 
and  the  Eeichstag.  He  explained  the  policy  of  tlfe  gov- 
ernment in  the  Beichstag,  and,  though  liable  to  critic- 
ism, he  was  not  responsible  in  any  wai^-  to  the  vote  of 
the  Reichstag.  He  submitted  the  imperial  budget  to  the 
Reichstag  and  gave  an  account  of  the  general  adminis- 
tration, but  the  Reichstag  could  not  compel  him  to  act  in 
any  particular  way.  The  Chancellor  controlled  the 
various  administrative  departments  of  the  government. 
He  also  supervised  the  administration  of  the  imperial 
law  in  the  individual  states. 
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Before  tlie  Great  .War  tbe  Imperial  Chancellor  was 
always  a  Prussian.  He  used  to  be  head  of  the  Prussian 
TIM  ^^^  goYemment.    He  was  both  a  Prussian  and 

Chancellor  an  imperial  official  and  had  vast  powers  arising 
a  Prussian,  fj^j^  yna   double  position.     As  Chancellor  he 

presided  in  the  Bundersrath  but  he  voted  in  it  as  a  Pruss- 
ian delegate  and  as  the  head  of  the  Prussian  delegat- 
ion. In  the  Beichstag  he  could  appear  either  as 
a  Commissioner  of  the  Bundesrath  or  as  a  Prussian  mem- 
ber of  the  Bundesrath;  In  praptice  he  interpreted  Pruss- 
ian will  to  the  federal  government  and  enforced  the 
Prussian  will  on  Germany.  Thus  it  wais  that  Prussia 
ruled  Germany, 

Fp  to  1878  the  Chancellor  could  appoint  a  substitute 
to     preside     in     the     Bundesrath     but     he     remained 
responsible  for  the     actions  of  hib  substitute. 
ChanoaHor.  After  1878  a  responsible  yice-Chancellor  could 
be  appointed.     The  Chancellor  himself  judged 
when  such  an  appointment  was  necessary    and  ihe  ap- 
pointment was  made  on  his  own  motion.     Although  the 
Vice-chancellor  was  nominally  responsible,  the  Chancell- 
or  remained  ultimately  responsible  in  every  case.     The 
Vice-Chancellorship  was  a  convenient  institution  in  the 
case  of  pressure  of  public  business. 

The  administration  of    justice    of    the    old   ^German 
Empire  wae  a  mixture  of  state  and  imperial  organisation. 
Aumihist-    ^*  *^®  heeui  of  the  judicial     system  was  the 
ration        Reichsgericht,   or  Imperial  Court  of  Appeal, 
of  justioo.  ^JjI^jJj  gj^^  j^^  Leipzic.     The  Reichsgericht  had 

original  jurisdiction  in  cases  of  treason  against  the 
Empire,  but  its  main  functions  were  appellate.  The 
general  administration  of  justice  wa»  under  the  superin- 
tendence of  the  Empire.  The  state  governments  appoint- 
ed their  own  judges  and  determined  the  limits  of  judic- 
ial £stricts,  but  imperial  law  determined  the  qualificat- 
ions of  state  judges  and  the  organisation  of  the  courts. 
Imperial  codes  of  civil  and  criminal  procedure  as  well 
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as  codes  of  civil  and  criminal  law  governed  the  state 
courts.  The  state  courts  were  the  interpreters  of  the 
imperial  law  although  their  decisions  were  given  under 
their  own  rulers  and  in  their  own  states. 

The  organisation  of  the  Prussian  Courts  may  be  taken 
as  an  example  of  the  actual  administration  of  justice. 
The  At  the  head  oi  the  Prussian  system,  immedi- 

judUia?  ^^Ij  below  the  Imperiai  Court,  was,  in  each 
organis-  Province,  a  Superior  District  Court,  and  below 
***®"'  it  a  District  Court.    There  was  also  a  Court  in 

each  magisterial  district  (magisterial  districts  were  form- 
ed from  groups  of  rural  communes).    This  court  (known 
as  the  Amtsgericht)  was  normally  a  court  of  original  ju^s« 
diction  in  smaller  civil  suits.      Its  composition  was  deter- 
mined by  the  work  to  be  done.     The  higher  courts,  each 
year  subdivided  the  work  among  themselves,  and     the 
number  of  judges  depended  on  the  amount  of  work.    The 
cases  were  divided  among  '  chambers,'  usually  three  in 
numFer,  civil,  criminal  and  commercial.     Each  chamber 
had  its  own  organisation,  with  a  president  at  its  head. 
In    the   Magisterial   districts   there  were   also    Sheriffs' 
Courts,   for  minor  criminal  cases;  major  cases  went  to 
thei  criminal  chamber  of  the  District  Court.     Special  jury 
courts,  composed  of  three  judges  of  the  District  Court, 
tried  grave  crimes.     Appeal  lay  from  the  Sheriff's  Court 
to  the  District  Court,  and,  in  points  of  law,   from  the 
District  Court  to  the  Superior  District  Court  and   the  , 
Imperial  Court.     Judges  were  appointed  by  the  King 
for  life. 

For  administrative  justice  there  was  a  series  of  courts, 
the  organisation  of  which     corresponded    mainly    with 

Admiiiist-  ^^^^^  administrative  areas.  The  Circle  Oom- 
rative  mittee,  in  circles,  the  City  Committee,  in  cities, 

^^^^'  the  District  Committee,  in  the  districts,  acted 
as  administrative  courts,  their  composition  being  special^ 
ly  regulated  for  this  purpose.     The  chief  administrative 
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court,  correeponding  to  the  Imperial  Court  as  a  final  tri- 
bunal, was  the  superior  Administrative  Court  in  Berlin. 
It  was  composed  partly  of  judicial  and  partly  of  adminis- 
trative officials.  There  was  also  a  Court  of  Conflicts  to 
decide  whether  cases  belonged  to  ordinary  or  administra- 
tive jurisdiction, 

3.    The  Goveenment  of  Peussia. 

A  short  analysis  of  the  Government  of  Prussia  is  neces- 
sary here,  first,  because  of  the  importance  of  Prussia  in 
Reasons  for^^^  German  Empire,  second,  because  many 
tif *pn!iM-  P^^ssi^^  institutions  or  agencies  were  used  foi 
ian  Gov-  imperial  purposes;  and  third,  because  Prussia 
emment.  jg  ^^  example  of  the  state  governments  of  the 
old  Empire. 

At  the  head  of  the  Prussian  government  was  the  King, 
who  held  a  hereditary  crown,  under  the  Salic  law.       All 
statutes  required  his  signature,  subject  to  the 
The   King.   ^Qj^g^j^^  Qf  j^jg  ministers.       He  appointed  the 

chief  officers  of  government,  controlled  the  civil  list,  and 
conferred  titles  (a  power  he  did  not  possess  as  German 
Emperor). 

The  Ministers  were  the  servants  of  the  King,  and  were 

responsible  to  him,  not  to  the  Legislature.  The  Ministers 

The .  could  appear  in  either  house  of  the  legisla.ture, 

Ministers,    j^^^  j.^^^  were  not  obliged  to  resign  if  the  vote 

of  either  house  went  against  them.  The  Ministers  were 
the  heads  of  the  various  departments  of  government. 
The  ministries  were  co-ordinated  in  the  College  of  Minis- 
ters or  Ministry  of  State  whictt  met  regularly  to  discuss 
policy,  proposed  laws,  departmental  conflicts,  and  exe- 
cutive work  generally. 

The  Chamber  of  Accounts  was  the    supreme  financial 

body  in  Prussia.     Its  members  were  appointed  for  life. 

The  similarly  to  judges.     This   Chamber  was   res- 

Chamber      ponsible  directly  to  the  Crown.       Its  members 

Aoeounts.     were  nominated  partly  by  the  Ministry  of  State 
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and  partly  by  the  Sing.  The  President  of  the  Chamber 
Tvas  appointed  by  the  King  on  the  nomination  of  the 
Ministry. 

The  Economic  Council  was    a    consultative    body    to 
advise    in    matters    concerning    Trade    and    Commerce, 
^^  Agriculture    and    Public    "Works.       Its   voice 

Economic     decided   how   the  votes  of  the  Prussian  dele- 
gation on  the  Bundesraith  were  to  be  cast. 

The  Prussian  legislature  consisted  of  two  houses — a 
House  of  Lords  and  a  House  of  Representatives.  The 
The,  House  of  Lords  consisted  of  hereditary  nobles. 

Legislature.  jj£^  members  who  represented  particular  inter- 
ests, representative  high  officials/  princes  nominated  by 
the  King,  representatives  of  ruling  families  which  had 
lost  their  kingdoms  or  duchies,  university  representatives 
and  oilier  outstanding  men  summoned  by  the  Xing.  The 
House  of  Bepresentatives  was  composed  of  representatives 
chosen  by  all  Prussians  over  twenty-five  years  of  age  not 
specially  disqualified. 

The  electoral  system  requires  special  note,  not  only  be- 
cause of  its  distinctive  nature,  but  because  of  the  part  it 
The  played  in  encouraging  anti-privilege  feeling  in 

EreiAorai  Prussia,  The  whole  country  was  divided  up 
System.  into  districts.  The  voters  of  each  district  were 
divided  into  three,  olasses.  Each  class  represented  one- 
third  of  the  taxable  property  of  the  district.  Each 
class  elected  a  third  of  the  number  of  electors  to  which 
the  district  was  entitled,  and  these  electors  ultimately 
elected  the  members  of  the  House  of  Eepresentatives. 
One  elector  was  apportioned  for  every  two  hundred  and 
fifty  inhabitants.  Voting  was  public,  and  ah  absolute 
majority  was  necessary.  Members  had  to  be  over  thirty 
years  of  age,  and  Prussians.     The  tenure  was  five  years. 


77B  POLITICAL  SCIENCE. 

The  two  Houses  sat  apart^  except  for  the  election  of  a 
regent,  whto  they  met  together.  They  were  summoned 
and  adjourned  at  the  same  time.  The  legisla- 
powers  tive  power  was  vested  in  the  Houses  and  the 
Houses.  King.  Each  House  could  initiate  legislation, 
but  financial  legislation  had  to  originate  i!n  the 
lower  House.  The  Budget  had  to  be  passed  or  rejected 
as  a  whole.  Actually  most  power  was  in  the  hands  of  the 
Minisfers,  who  were  not  responsible  tb  the  Houses. 

The  system  of  local  government  wae  the  result  partly 
of  historical  conditions  and  partly  of  definite  creation  for 
administrative  convenience.  There  wei^  four 
Local  GOV-  units  of  local  government:  (1)  The  Province, 
Prussia.  the  old  provinces  of  Prussia — ^twelve  in  number 
— were  continued  for  the  purposes  of  Jocal  ad- 
ministration;  (2)  the  District,  a  purely  administrative 
creation;  (3)  the  Circle;  (4)  Township  and  Town. 

In  the  province  there  existed  two  types  of  governing 
agency — one  representing  the  Central  Government,  the 
The  other  the  province  itself.     The  Central  govern- 

Provinoo.  jj^ent  was  represented  by  a  Superior  Presi- 
dent appointed  by  the  King,  with  whom  was  associated  a 
Provincial  Council,  which  had  statutory  authority  in 
respect  of  local  martters.  The  superior  President  exer- 
cised most  of  the  real  power.  The  organs  of  the  Pro- 
vince itself  were  the  Landtag^  or  Provincial  Assembly, 
which  wan  composed  of  representatives  elected  by  the 
Diets  of  the  Circles.  The  Landtag  had  definite  functions 
in  relatiion  to  the  apportionment  of  taxes  among  the 
Circles,  election  of  officials,  and  examining  the  local 
budget.  It  also  elected  the  Provincial  Committee  and 
the  Landeshauptviann,  who  together  Were  the  chief 
executive  authority  in  the  Province.  These  executive 
authorities  exercised  their  functions  strictly  within  the 
limits  allowed  to  the  Landtag.  The  superior  President 
was  responsible  for  the  general  administration. 
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The  lowest  grade  was  the  townships  or  villages,  amd 
owns.  In  the  rural  communes  there  was  a  chief  execu-' 
tive  officer  (mayor,  president  or  village  judge), 
iurai  and  ^^^9  if  the  villages  were  large  enough,  a  coun- 
conimuiies4  ^^^"  ^^  ^^^  small  communes  th^^  was  a  mass 
meeting.  In  the  town  the  organisation  varied 
according  to  their  size.  Sometimes  there  was  merely  ah 
executive  officer  (Burgomaster);  sometimes  there  were 
Boards  or  Coui^cils.  In  financial,  police  and  military 
matters,  the  central  government  kept  the  power  arnd 
direction  mainly  in  its  own  hands.  In  the  large  towns 
the  organisation  varied,  but  generally  speaking  there  was 
a  mayor,  who  was  a  trained  official.  He  was  the  presi- 
dent of  the  executive ;  associated  with  him  was  a  council 
of  aldermen,  composed  partly  of  members  elected  from 
the  citizens  of  the  town  and  partly  of  trained  officials. 
rhe  mayor  and  aldermen  were  the  executive  authority. 
The  aldermen  conducted  their  work  in  committees,  in 
which  members  of  the  town  council  and  citizens  not 
members  of  the  Council  co-operated.  The  town  council 
exercised  control  over  the  municipal  budget.  The  three- 
class  system  of  voting  was  the  rule  in  the  Prussian 
municipalities. 

Magisterial  districts  were  formed  out  of    groups    of 

rural  communes.     The  head  of  the  magiisterial  district 

was  the  Justice  (Amtsmann,).  who  was  nomi- 

The.  nated   by   the   Circle   Diet   for   final   appoint- 

DitfrictT'*     ment  by  the  King.     He  was  in  charge  of  the 

police  of  the  district  and  also  was  responsible 

for  poor  relief  and  local  sanitation. 

The  district  was  not  a  unit  of  local  self-government  at 
all.  It  existed  purely  for  local  administration  by  the 
central  government.  All  the  officials  were 
outrict.  i-ppointed  by  the  central  government  As  a 
whole  the  officials  were  known  as  the  Administr- 
ation, and  the  chief  official  was  the  Administration- 
President.    The  officials  worked  through  boards ;  the  head 
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of  each  board  was  known  as  the  Superior  Administratr 
ive  Councillor.  In  certain  matters  tiLe  Administration- 
President  had  poweor  to  over-ride  the  decisions  of  the 
Boards^  and  even  the  Administration  itself.  There  waa 
also  a  District  Committee,  composed  partlx  of  trained 
officials,  and  partly  of  miembelris  nominated  by  the 
Provincial  Committee.  This  board  confirmed  certain 
orders  of  the  Administration-President,  and  also  acted  as 
an  administrative  court. 

.  The  Diet  was  the  chief  organ  of  the  Circle  (Kreu).  It 
represented  interests — towns  (under  25,000  inhabitants), 

and  country  districts  were  apportioned  places 
G^cie.  ^^  ^^'  -"^^^  country  districts  were  further  divided 

up  between  rural  communes  and  landowners. 
The  chief  local  official  was  the  Landrat,  who  acted  for  both 
:the  central  government  and  the  local  Diet.  Associated 
with  him  was  the  Circle  Committee,  composed  of  himself 
and  six  members  chosen  by  the  Diet,  The  Landrat  was 
a  civil  servant,  appointed  by  the  Superior  Bmsident  of 
the  Province.  The  Circle  Committee  acted  also  as  an 
administrative  court  for  the  circle. 

4.    Germany  after  the  War. 

At  the  conclusion  of  the  "War  in  November  1918,  a  re- 
volution broke  out  in  Germany.  The  old  system  of 
Revolution  ^T^^^'^rnment  was  completely  upset.  The 
in  Ger.  Emperor  abdicated  and  a  provisibnal  govern- 
many.  ment  under  the  Council  of  Peoples'  Commis- 

sioners was  established.  The  existing  Pao-liament  wa5 
dissolved  and  a  National  Assembly  w&s  summoned  to  draw 
up  a  constitution.  The  National  Assembly  elected  the 
first  President  of  the  Bepublic.  The  reigning  houses  in 
the  various  states,  principalities  and  duchies  of  Germany 
all  abdicated  or  were  driven  out,  and  each  of  these  is 
now  orgamised  on  a  republican  basis.  The  Peace  Treaty 
drawn  up  by  the  Allies  was  signed  by  Germany  on  June 
28th,  1919. 
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The  Constitution  drawn  up  and  adopted  by  the  National 
&.ssembly,  is,  as  might  be  expected  from  the  circum- 
The  Ne  stances  under  which  it  was  drafted,  a  unique 
3onstit-  document.  It  is  impossible  to  say  whether  it 
ition,  ^jj  remain  the  fundamental  law  of  the  Grerman 

state.  The  political  condition  of  Germany  is  not  yet 
sufficiently  stable  to  give  certainty  of  duration  to  any 
constitutional  document.  The  present  constitution  was 
aot  only  drawn  up  by  a  body  which  was  predominantly 
Socialist  but  it  of  necessity  was  drawn  up  under  the 
exacting  criticism  and  demands  of  the  Allies. 

The  new  constitution  covers  the  whole  domain  of  goT- 
ernment,  and  it  also  outlines  a  programme  of  social  re- 
construction. It  is  not  a  normal  constitution : 
Its  General  ^^  ^^  more  a  social  or  political  document,  cal- 
Character,  culated  to  inspire  the  German  people  with  new 
ideas  of  government  functions  and  with  hopes 
of  a  complete  social  reconstruction  based  on  general  ideas 
of  justice.  Many  of  the  articles  in  the  constitution  con- 
tain matter  not  really  constitutional  at  all:  they  are 
political,  social,  atid  even  propagandist. 

Among  the  fundamental  ideas  of  constitutional  practice 
laid  down  are  the  usual  freedom  of  person,  of  speech,  and 
'of  meeting,  but  in  addition  to  these  we  find 
Prowieioni!*  ^^^^^  constitutional  maxims,  such  as  the 
right  of  asspciation  for  public  oflBcials,  prohi- 
bition against  sex  discrimination  for  public  oflBce,  the 
right  to  emigrate,  the  secrecy  of  communications  by 
letter,  telegraph  or  telephone.  The  constitution 
abolishes  privileges  of  birth  or  class,  and  titles. 

Its  social,  or  more  correctly,  socialistic  programme  is 
also  novel.     It  declares  that  marriage,  as  Hie  foundation 
of  the  family,  is  under  the  special  protection  of 
Pravfsioiis.    *he    state.        Illegitimate  children    must   have 
equal  rights  with  legitimate  children.     Educ- 
ation,, too,  is  dealt  with  in  considerable  detail.     Private 
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preliminary  schools  are  abolished.  The  conditions  of  com 
pulsoiy  school  attendance  are  given,  eight  yeaors  at  i 
public  school,  and  a  continuation  school  till  the  eighteen tl 
year  of  age.  The  rights  and  conditions  of  labour  are  als( 
set  down.  The  most  importa;nt  item  in  relation  to  labouj 
and  industry  is  the  creation  of  aoa  Imx)erial  Economic 
Council,  which  will  advise  the  government  on  all  econ- 
omic measures. 

The  main  principles  governing  the  i^e-organieation   of 
the  government  may  be  set  down  shortly  thus:  — 

1.  The  constitution  abolishes  the  old 
The  New  dynastical  system.  It  makes  the  German 
Govern^'  Empire  a  Eepublic.  It  also  makes  the  repub- 
meiu.  lican  form  compulsory  for  the  states  or  terri- 

tories. 

2.  The  constitution  alters  the  old  federal  system.      It 
allows  territorial  arrangement  by  a  simple  act  of  legis- 
lation.   It  is  significasnt  that  it  uses  the  word  '  territory  * 
in  place  of  the  old  *  state '  for  the  old  federal  units. 

3.  It  definitely  recognises  the  twelve  provinces  of  Prus- 
sia, and  seems  to  foreshadow  the  dismemberment  of 
Prussia.  The  total  membership  of  Pi-ussia  on  the  new 
Imperial  Council  is  two-fifths,  and  one-half  of  the  Prus- 
sian members  are  to  be  nominated  by  the  provinces. 

4.  The  old  Bumdesrath  is  replaced  by  a  new  Imperial 
Council,  or  Reichsrath.  Its  composition  is  based  on  the 
proportion  of  one  member  to  one  million  of  populaition. 
Each  *  territory  '  is  to  have  at  least  one  member,  and  the 
Prussian  membership  is  limited.  The  members,  as  in 
the  old  Bundesrath,  will  continue  to  be  elected)  by  their 
own  gt)vernments.  Its  executive  duties  are  largely  the 
same  as  those  of  the  Bundesrath.  Its  work  is  to  be  done 
mainly  by  Committees,  in  which  each  territory  has  only 
one  vote. 

5.  The  Reichsrath  is  much  less  powerful  than  the 
Bundesrath.  It  may  initiate  legislation,  but  actually  the 
initiation  will  pafss  to  the  *  government,'  which  consists 
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o£  the  Chancellor  aad  ministers,  who  are  constitutionally 
made  responsible  to  the  Beichstag.  The  Beichsrath  has 
no  longer  an  absolute  veto  on  legislation,  although  the 
method  of  securing  the  reversal  of  the  veto  is  complicated, 
implicating  the  use  of  the  referendum. 

6.  The  Beichstag  is  continued,  and  responsible  gjovern- 
ment  i!s  introduced.  The  Chancellor  and  ministers,  th^ 
constitution  says,  must  have  the  confidence  of  the  Reichs- 
tag. The  Chancellor  will  recommend  the  appointment 
or  removal  of  ministers  to  the  President;  he  determines 
the  policy  of  the  government.  Each  minister  is  res- 
ponsible for  his  department,  but  no  act  of  a  minister  is 
valid  without  the  countersignature  of  the  Chancellor. 

7.  The  President  is  outside  politics,  like  the  French 
President.  He  is  to  be  elected  by  the  people,  to  hold  office 
for  seven  years  and  is  ineligible  for  re-appointment. 
He,  and  also  the  Chancellor  and  ministers  may  be  im- 
peached by  the  Beichstag.  The  President  is  also  subject 
to  recall,  on  the  initiative  of  the  Beichstag.  The  Pre- 
sident's duties  are  also  given — commander-in-chief,  re- 
presentative of  the  Bepublic  in  foreign  relations,   etq. 

8.  The  rules  governing  the  convening,  dissolution  and 
organisation  of  the  Beichstag  are  laid  down.  The  Diet 
will  have  Standing  Committees  to  guard  the  rights  of  the 
people  against  the  government.  These  committee®  are 
meant  to  be  permanent,  even  in  spite  of  a  dissolution. 
They  are  more  like  permanent  commissions. 

9.  The  main  constitutional  provisions  regarding  the 
electorate  andi  elections  are  universal  suffrage,  proport- 
ional representation,  sex  equality,  the  reduction  of  the 
age  limit  from  twenty-five  to  twenty,  and  the  secrecy  of 
the  vote. 

10.  The  initiative  and  the  referendum  are  introduced, 
with  rules  governing  their  use.  The  referendum  is  to 
be  used  in  the  case  of  disagreement  between  the  Beichs- 
rath  and  Beichstag.  If  the  former  does  not  agree  with 
the  latter,  the  President  may  order  a  referendum.       If 
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the  Eeichstag  by  a  two-third  vote  insists  on  its  view,  the 
President  must  order  it.  He  must  also  order  it  if  the 
Houses  disagree  on  a  constitutional  amendment.  The 
people  may  order  a  referendum  on  any  measure  save  the 
budget,  revenue  or  salary  laws,  if  ten  per  cent,  of  the 
voters  wish  it.  Ten  per  cent,  of  the  voters  are  also  re- 
quired for  the  initiative. 

11.  The  division  of  powers  between  the  national  and 
territorial  government  are  much  the  same  as  under  the 
Empire.  The  rights  of  the  old  states  in  several  matters 
are  much  curtailed.  They  may  determine  their  own  form 
of  government  within  the  republican  limits  laid!  down, 
but  beyond  such  determination  they  are  circumscribed 
by  national  law. 

12.  The  judicial  organisation  of  the  Empire  is  also  con- 
tinued, with  a  lacpge  amount  of  constitutional  safeguards 

and  detail  about  the  Courts. 


CHAPTER  XXVII. 

THE  GOVERNMENT  OF  JAPAN. 

1.     Historical. 

The  royal  house  of  Japan  claims  descent  from  the 
irst    Emperor,   Jimmu,    the   date  of  whose  accession  to 

tha  throne  is  usually  given  as  660  B.C.  The 
lapanr  modern    hii^tory    of    Japan    dates   from  the 

revolution  of  1867-68,  when  the  royal  house, 
ifter  many  centuries,  was  reinstated  to  the  ruling 
power,  which  hitherto  had  been  held  by  de  facto 
rulers,  or  shoguns.  With  the  revolution  of  1868  the 
naodem,  or  Meiji  era  commenced,  and  with  it  modern 
Japan  may  be  said  to  have  started. 

The  revolution  can  be  understood    only    by    a    study 
of  the  conditions  prevailing  in  the  previous  (Tokugawa) 

era  or  shogunate.  The  first  of  the  Tokugawa 
gawsTEra'.     shoguns,     lyeyasu,     established   his   position 

by  defeating  hia  enemies  at  the  battles  of 
Sekigabara  in  1600,  and  Osaka,  in  1615. 
These  battles  put  an  end  to  thie  internecine  strife  of 
Japan  which  had  continued  steadily  from  the  middle  of 
the  fifteenth  century.  The  battle  of  Sekigabara  is.  really 
the  turning  point  of  Japanese  history,  for  with  it  the 
Tokugawa  shoguns  .became  masters  over  the  many  local 
feudal  baroffis,  and  civil  war  was  replaced  by  two  and  a 
half  centuries  of  peace,  prosperity  and  orderly 
development. 

Once  he  had  established  Lis  position  by  military  force, 
lyeyasu  proceeded  to  organise  the  country  siq  as  to  ensure 

the  continuance  of  peace.  One  of  his  most 
ciatMt  important  acts  was  the  consolidation  of  the 
The  MJkado.  social,    governmental   and    legal    systems   of 

Japan  in  a  document  known  as  the 
Testament   of   lyexasu.      In   the   feudal   era,    Japanese 
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Bociety  had  developed  a  form  and  rigidity  not  unlike 
the  Hindu  caste  system.  At  the  head  of  the  social  and 
political  hierarchy  was  the  Emperor  (or  Mikado),  who 
was  regarded  as  divine  both  in  origin  and  in  person. 
No  one,  save  a  few  of  the  highest  ministers  and  his 
•consorts,  was  allowed  to  see  him.  His  person  was  so 
sacred  that  if  he  spoke  to  anyonp  outside  this  small 
<jircle,  a  curtain  was  drawn  between  the  speaker 
and  the  Emperor.  Living  apart  from  the  ordinary  life 
of  his  subjects,  he  could  know,  and  do  only  what  the 
shoguns  told  him. 

The  social  strata  of  Japanese   society  were   three — 

the  nobles  (kuge),  the  military  class  {samurai  or  buke)j 

and  the  common  people  (heimin).    The  huge 

•  ■^"«*'  were  the  court  nobility.  They  were  the  most 
select  families  in  the  country,  each  claiming  descent 
from  some  previous  mikado.  They  occupied  the  chief 
administrative  posits  by  hereditary  right;  but  they  did 
not  enjoy  laVge  emoluments.  They  were  not  territorial 
magnates,  so  that  their  position  was  one  of  high 
honour  but  of  comparative  poverty. 

Next  to  the  kuge  came  the  samurai,  or  military  class. 
Like  the  huge,     the    samurai    occupied    administrative 
posts,     which     sometimes    were    hereditary. 
Samurai.       Some    of    th-eim    had    estates,    which    were 
granted    as    a   reward    for    military    merit. 
Most  of  them  ^  received    stipends    from     their    feudal 
chiefs,    or    daimpos.    The  da^yos  were  the  permanent 
landed  nobility,  who  were    so    organised    by    lyeyasu 
tthat  they  could  not  defy  either  the  central  government 
or  make  war  on  each  other.    The  samurai  as  a  class  did 
not  seek  wealth.     Their  "one  duty  was  military  service, 
and  their  chief  object  in  life  was  not  to  disgrace  the 
very  strict  code  of  honour  of  their  class.     Stoical  in- 
difference   to    pain,    relentless    vengeance    for    insult, 
strict    truthfiilliess,       filial     piety,     unselfishness    and 
disregard  for  death  were  their  chief  characteristics  as 
a  class. 
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The  heimin  composed  the  thirds  and  most  numerous 
3l£tss  of  the  people.    They  had  no  social  status.     They 

could  not,  like  the  samurai,  carry  Bwords, 
rtie  Heimin.  and  their  daily  bread  had  to  be    earned    by 

their  hands.  The  heimin  were  divided  into 
three  classes — :£armers,  artisans  and  traders.  The 
farmers  were  the  most  important:  indeed  some  of  them 
enjoyed  the  privilege  of  carrying  one  sword  (the 
samurai  had  the  privilege  of  carrying  two).  The 
artisans,  who  included  sculptors,  artists,  ceramists  and 
lacquerers,  came  next.  The  traders  were  the  lowest  in 
the  recognised  social  scales. 

Outside  the*  recognised  social  classes  were  the  eta  and 
hinin.    The  eta    were     the     desoendants     of     enslaved 

prisoners  of  war.  Their  duties  were  to  dispose 
u  oas  s.  ^£  jgg^^  bodies,  kill  animals  and  tan  hides. 
The  hinin  were  mendicamts,  whose  duties  included  the 
removal  and  burial  of  bodies  of  .executed  criminals. 
These  pariah  classes  lived  apart  from  the  heimin^  and 
could  neither  intermarry  nor  eat  with  them. 

The  peace     and    order    established     by    the    earlier 
Tokugawa  shoguns  proved  to  be  the  conditions  of  the 
undoing  of  the  shogunate.    In  the  first  place, 
The  End  of    the   social   classes    changed    under   the   new 
Shoguns.        conditions     of     peace.       The     sajnuraiy     or 
hereditary   soldiers,   in  particular,   lost  their 
old  virtues.     Their  old  conditions  of  life  had  departed, 
and  their  incomes  were  not  sufficient  for  the  expenses 
of  the  more  luxurious    times    oJB    peace.     The     heimin 
flourished,  for  peace  favoured  money^making  by  trade. 
Luxurious  living  became  common,  and  wealth  came  to 
be  looked  on  as  more    important    than    birth.     In    the 
second  place,   the  shoguns,  who  had  preserved  ascend- 
ency in    war,    defteriorated   in    times   of   peace.     Their 
power  passed  from  them  to  their  ministers  or  to  their 
feudatories,   so  that  in  Japan  there  were  three  grades 
in  the  government — the  Mikado,   whose  divinity  made 
him  largely  an  abstraction;     the     hereditary    shoguns, 
who  wielded  nominal  powers  but  who  preferred  pleasure 

h2 
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to  work ;  and  the  feudatories,  into  whose  hands  the 
actual  power  of  government  pcussed.  In  the  third  place, 
the  work  of  scholars  brought  to  light  the  historical  and 
legal  fact  of  the  sovereigity  of  the  Emperor,  from  which 
the  conclusiou  followed  that  the  power  of  the  shoguns 
was  both  illogical  and  unconstitutional.  The  scholars, 
too,  brought  io  light  the  virtues  of  Shintoism,  the  old 
national  religion  of  Japan.  The  revival  of  Shintoism 
had  much  influence  in  the  development  of  the  new 
Japan.  In  tho  fourth  place,  during  the  Tokugawa  era 
Japan  had  come  into  intercourse  with  foreign  nations. 
The  shoguns  proved  unable  to  preserve  the  policy  of 
isolation  whi(?h  the  people  regarded  as  essential  for  the 
best  interests  of  their  country.  In  the  earlier  years  of 
the  Tokugawa  era  foreign  intercourse  had  been 
encouraged,  but  from  1637,  after  a  rebellion  of 
Christians,  the  country  was  closed  to  foreigners,  save 
the  Chinese  and  the  Dutch,  till  the  second  half  of  last 
century. 

The  fifth,  and  immediate,  cause  of  the  fall  of  the 
^  shogunate  weus  the  attitude  of  the  Satsuma  and 
Choshu  clans  and  their  adherents,  on  the  question  of 
opening  Japan  to  foreigners.  These  two  southern  clans 
had  been  granted  semi-independence  in  the  days  of 
lyeyasu,  but  they  remained  hostile  to  the  shoguns. 
Their  hostility  was  accentuated  by  the  demands  of 
foi-eign  nations  for  entry  io  Japan,  and  the  bombard- 
ment of  their  towns  by  foreign  warships.  Acting  in 
conjunction  with  ^  many  of  the  court  nobles  Siey 
demanded  the  abolition  of  the  shogunate  and  the  union 
of  Japan  under  the  Emperor. 

The  shogunate  was  thusi  called  on  to  settle  two 
questions — the  disaffection  of  the  Satsuma  and  Choshu 
clans,  and  of  the  court  nobility,  and  the  admission  of 
foreigners.  The  last  shogun,  Keiki  or  Toshinobu. 
settled^  the  question  by  volumtarily  refidgning  hi* 
authority  to  the  Emperor.  This  surrender  was  foUowed 
by  a  considerable  amount  of  bloodshed,  but  ultimately 
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the  power  of  the  Emperor  was  firmly  established.  From 
this  date  C1868),  begins  the  Meiji  Era,  the  era  of 
modem  Japan. 

The  revolution  in  Japan  was  led  by  quite  a  few  men, 
the  most  of  whom,  at  the  outset,  were  not  democratic. 
Once  the  revolution  was  completed  they  had 
Results  no  clear  ideas  as  to  how  the  country  was  to 
Revolution,  be  ruled.  The  leaders  of  the  Satsuma  clan 
had  aimed  at  securing  the  shogunate  fox 
themselves,  but,  &,s  they  had  to  act  in  conjunction  with 
the  Choshu  clansmen,  they  exacted  a  pledge,  that,  when 
the  Emperor  resumed  his  power,  he  should  summon  an 
assembly  which  would  decide  on  future  policy  and 
appoint  the  best  men  of  the  country  to  the  phief 
administrative  posts.  This  promise  was  secured  not  as 
a  matter  of  constitutional  principle  but  as  a  result  of 
the  mutual  distrust  of  the  Satsuma  and  Choshu  clans. 

One  leading  object  of  the  revolution  was  clear.,  viz., 
the  unification  of  thei  Japanese  nation.  Up  to  1868,  as 
The  ^®  have   seen,   Japan   was  divided  anaongst 

uniiieation  a  large  number  of  feudal  chiefs  who  ruled 
of  Japan.  their  own  territories  in  semi-royal  style. 
Each  chiof  had  his  own  system  of  administration 
and  law,  and  one  of  the  first  problems  that  faced 
the  reformers,  who  themselves  had  no  social  position 
or  prestige  similar  to  that  of  the  feudal  chiefs, 
was  to  establish  a  uniform  system  of  law  and  adminis- 
tration over  the  whole  of  Japan.  Thus,  at  the  beginning 
of  the  ^evolution,  while  theory  dictated  one  course,  the' 
necessities  of  administration  dictated  another.  The 
reformers  had  no  machinery  other  than  that  of  the 
feudal  chiefs  to  carry  out  their  theories.  .  But  their 
difficulty  was  solved  in  an  unlooked-for  way.  Several 
of  the  most  powerful  feudal  ^  chiefs  surrendered  their 
powers  to  the  Emperor  of  their  own  free  will.  Among 
those  who  surrendered  their  powers  in  this  way  were  the 
chiefs  of  the  Satsuma  and  Choshu  clans,  and  their 
example  was  followed  by  close  on  two  hundred  and  fifty 
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•other  chiefs.  The  feudal  system  in  Japan  thus  was 
abolii9hed  by  the  feudatories  themselves  in  order  to 
secure  a  united  Japanese  Lation.  Few  countries  can 
show  a  similar  example  of  self-sacrifice  for  the  common 
good  on  the  part  of  their  leading  nobles.  Although  the^ 
sfimurai  of  Japan  in  many  cases  may  have  been 
actuated  by  ulterior  personal  motives,  the  fact  remains 
that  Japan  owes  its  first  important  step  of  unification 
to  the  self-sacrifice  of  a  class  for  whom  self-sacrifice  was 
an  essential  part  of  their  code  of  honour. 

After  the  surrender  of  their  feudal  rights  by  the  feudal 
chiefs,  the  first  steps  towards  centralisation  of  the 
government  were  the  appointment  of  the 
steps  in  feudal  chiefs  themselves  as  governors  of  their 
ation?'*"  own  districts  and  the  confirmation  of  the 
samurai  in 'their  stipends  and  administrative 
positions.  The  pay'  of  the  governors  and  the  samurai 
was  fixed,  and  the  balance  of  the  revenues  of  the 
districts  over  which  the  governors  presided  went  to  the 
Imperial  treasury.  A  cabinet,  composed  of  the  leaders 
of  Hhe  revolution,  was  foirmed  in  Kioto  to  conduct  the 
administration  of  th©  country.  This  system  was  practi- 
cally a  continuation  of  the  previous  system  with  a  change 
of  names.  Something  further  was  necessary  to  make 
the  Japanese  government  really  a  national  government. 
The  real  powers  of  administration  still  remained  in  the 
hands  of  the  old  feudatories,  who  were  now  called 
governors.  The  army  also  was  at  the  command  not  of 
the  Emperor  but  of  the  feudatories.  To  make  the 
government  national  it  was  necessary  that  the 
adiiiinistrative  districts  should  come  under  the  central 
government,  and  that  the  local  samurai  should  be  under 
the  command  of  the  Emperor.  The  first  steps  towards 
centralisation  were  accomplished  in  a  way  similar  to 
the  previous  methods.  Some  of  the  local  governors 
voluntarily  agreed  to  hand  over  the  administration  of 
their  districts  to  the  central  government;  a  large 
number    of    the     samurai    offered     to    lay  down  their 
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swords ;  several  of  the  clans  sent  contingents  of  troops 
to  the  Emperor's  army;  and,  finally,  in  the  formation 
of  the  ceiiitral  government,  or  cabinet,  the  principle  of 
clan  representation  was  adopted. 

In  1871  a  Decree  of  the  Emperor  definitely  abolished 
the  system  of  local  autonomy  by  districte.  The  old 
feudal  nobles  were  relieved  from  their  posts  as 
governors.  The  taxes  of  these  districts  were  now  to 
come  to  the  central  government  and  the  officials  were  to 
be  appointed  by  the  central  governmient.  The  chiefs  were 
guaranteed  a  fixed  percentage  of  the  income  of  their 
old  territories,  but  they  were  henceforth  compelled  to 
live  in  the  Imperial  Capital,  which  was  now  Tokio. 
The  samurai  also  were  confirmed  in  the  enjoyment  of 
their  revenues,  but  in  many  cases  the  hereditary  principle 
was  abolished.  It  has  been  reckoned  that  some  400,000 
samurai  received  such  pensions,  the  annual  sum  amounts 
ing  to  something  like  £2,000,000.  The  new  government 
had  to  find  some  method  of  relifeving  the  funds  of  the 
country  of  this  heavy  charge.  But  the  problem  was 
solved  largely  by  the  samurai  themselves.  Although 
they  had  been  a  privileged  class  from  time  immemorial 
and  as  such  had  enjoyed  hereditary  revenues  and 
distinctions,  they  recognised  that  their  place  in  the 
modern  scheme  of  things  was  incongruous.  In  1873, 
the  Government  of  Japan  commuted  the  revenues  of  the 
samurai  at  the  rate  of  six  years'  purchase  for  hereditary 
pensions  and  four  years'  purchase  for  life  pensions. 
Such  an  arrangement  was  not  a  fair  business  proposi- 
tion, but  the  samurai  accepted  the  arrangement  not  as 
a  measure  of  financial  justice  but  as  a  recognition 
that  their  utility  had  departed.  <  Not  only  did 
they  sacrifice  their  revenues  but  they  also  gave 
up  their  hereditary  distinctions,  the  chief  of  which 
was  the  privilege  of  wearing  two  swords.  Previous 
to  this,  many  of  them  had  given  up  this  privilege  and 
had  voluntarily  stepped  down  the  social  ladder  to  act 
as  traders  or  as  peasants.     The  Imperial  Decree  of  1783 
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was    noc    compulsory,     but    thie    samurai    accepted    it 
according  to  the  spirit  of  the  times. 

With  the  accomplishment  of  their  first  object©  the 
refcirmers  were  not  able  to  preserve  unity  amongst 
themselves.  So  long  as  their  purpose  w:a»  not  achieved, 
the  reformers  acted  as  one.  With  the  necessary 
reconstruction  which  followed,  however,  dissension 
began  to  enter.  The  radical  measures  of  the  first  few 
years  after  the  restoration  of  the  Emperor  had  been 
carried  through  more  successfully  perhaps  than  even 
the  most  sanguine  reformers  could  have  expected,  but 
soon  the  inevitable  split  took  place  between 
the  old  and  the  new,  or  the  conservatives  and  the 
liberals  or  reformers.  The  conservatives  di4  not  look 
with  favour  on  the  wholesale  abolition  of  the  old 
social  distinctions  and  privileges.  The  samurai,  in 
particular,  were  disturbed  by  a  proposed  measure  of 
conscription.  They  had  resigned  many  of  tlheir  heredi- 
tary privileges,  but  one  thing  which  the  majority  of 
them  could  not  regard  with  favour  was  the  surrender 
of  their  privileges  as  the  military  class  of  Japan.  In 
spite  of  their  surrendered  revenues  and  outward 
distinctions,  they  still  hoped  to  continue  to  occupy  the 
chief  posts  in  the  army  and  navy.  According  to  the 
conscription  law  the  heimin  could  become  soldiers  as 
well  as  the  samurai.  This  discontent  of  the 
,  samurai  was  brought  to  a  head  by  two  measures 
which  were  adopted  by  the  government  in  1876.  The 
first  was  the  complete  veto  on  the  wearing  of  swords ; 
the  second  was  the  compulsory  commutation  of  their 
pensions.  The  Satsuma  clan  was  the  centre  of  the 
samurai  movement,  and  in  1877  a  bitter  struggle 
broke  out  between  the  government  and  the  Satsuma, 
in  which,  though  the  struggle  was  short,  there  was 
enormous  loss  of  life.  The  Satsuma  were  overcome, 
(  and  the  victory  of  the  government  finally  dispelled  all 
doubts  as  to  the  fi'ghting  qualities  of  the  Japanese 
nation  as  a  whole. 
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The  new    govemment   proceedjed   to   make   itself   as 

efficient  as  possible.     The  old  anti-foreign  policy  was 

replaced     by    an    intense    desire    to    model 

of^oevaioph    J^P^?     o^     ^^®     systems     of     the     West, 
ment.  Ilnglishmen,  Americans,  Frenchmen,  Germanic 

and  Italians  were  imported  to  organise  the 
administration  and  industries  of  the  country.  Japanese 
students  travelled  to  American  and  European 
universities  to  study  the  western  systems  for  them- 
selves. Development  was  very  rapid,  so  rapid  indeed 
that  many  of  the  Japanese  themselves  thought  that 
reform  was  going  too  quickly  for  the  people^s  readiness 
for  reform.  The  sudden  change  of  manners,  customs 
and  organisations,  however,  did  not  produce  any  armed 
upheaval.  Such  troubles  as  did  aifisie  were  due 
to  the  attempts  to  force  or  to  retard  the  growth  of 
representative  govemment. 

After  the  defeat  of  the  Satsuma  insurgents  in  1877, 
another  clan,  the  Tosa,  who,  though  they  had  not 
joined  the  Satsuma  insurrection,  sympa- 
Growth  of  thised  with  the  Satsuma  samuraiy  presented 
afiveTSov-  *  petition  to  the  govemment  asking  for  a 
•rnment.  representative  assembly.  This  memorial  was 
not  the  mark  of  an  advanced  democratic 
movement:  it  was  an  attempt  to  secure  the  highest 
administrative  posts*  for  a  wider  circle  than  the 
oligarchy  of  the  four  chief  clans.  The  memorial  asked 
that  the  common  people  should  be  educated  to  take  a 
share  in  govemment,  but  it  really  aimed  at  securing  a 
voice  in  govemment  for  the  samurai  as  a  whole,  as 
distinct  from  the  leading  members  of  a  few  clans. 
Before  this  time,  the  govemment  had  organised  a  kind 
of  assembly.  In  1874  an  arrangement  was  made  for 
periodical  meetings  of  the  provincial  governors,  who 
were  to  act  as  the  representatives  of  their  areas.  These 
governors,  of  course,  were  official  nominees,  and  their 
main  duty  was  more  to  persuade  the  people  of  their 
'  provinces  to  accept  the  measures  of  the  central 
government  than  to  represent  the  views  of  their  people 
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to  tte  central  govemihenr.  Moreover,  these  ineetingc? 
were  advisory  or  consultative:  they  had  no  legislative 
power. 

In  1876  a  body  of  **  elder  statesmen"  (genro-4n)  was 
constituted,  partly  as  a  legislative  assembly,  partly  as 
a  temporary  expedient  to  enrol  on  the  side 
statetman.  ^^  government  leading  men  whose  anta- 
gonism might  be  fatal.  TSiis  body  was 
composed  of  official  nominees,  and  its  n^ain  functions 
were  to  consider  and  revise  all  laws  before  they  were 
finally  promulgated. 

In  1878,  Okubo,  the  leading  Japs^nese  minister,  was 
assassinated  at  the  instigation  of  the    Satsuma    party, 
which  ostensibly     demanded     remedies     f oi 
Loeai  Repre-  the     abuses     of     power     on     the     part     of 
Bodi«9.  the  government,  and  representative  institut- 

ions. The  first  step  in  representative  govern- 
ment was  the  creation  of  representative  bodies  in  local 
government.  These  bodies  did  not  have  legislative 
powers,  nor  were  they  representative  of  the  people  as 
a  whole.  The  suffrage  was  restricted  to  persons  with 
a  high  property  qualification,  and  the  members  elected 
had  to  have  double  the  property  qualification  of  tiie 
voters.  The  chief  functions  of  these  bodies  were  to 
levy  and  spend  the  taxes  of  their  areas,  under  the 
supervision  of  the  minister  in  charge  of  home  affairs, 
and  to  present  petitions  to  government.  Frequently 
the  governors  disagreed  with  the  assemblies,  but  on  the 
whole  they  were  good  training  grounds  for  wider 
representative  government. 

In  the  meantime  political  parties  began  to  develop. 
One,  the  Liberals,  was  organised  in  1878  by  Count 
Itagaki,  who  had  played  a  leading  part  in 
Parties.  ^'  ^^^  previous  agitation  for  .  parliamentary 
government.  The  "platform  "  of  this  party 
theoretically  was  free  or  constitutional  govemiQeni 
Actually  their  object  was  to  oppose  the  government. 
Another,  the  Progressive  Party,  was  organised  by 
Count  Okuma  in  1881,  with  the  same  theoretical  party 
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principles  as  the  Liberals.  Instead,  however^  of  acting 
together,  these  two  parties  opposed  each  other,  for  the 
paxty  movement  was  more  personal  than  political. 

The  iipmediate  result  of  the  formation  of  these 
parties  seemed  to  justify  their  existence  and  methods. 
-j.|^^  In     1881     an     Imperial     edict  '  was     issued 

constitut-      promising  that  a  national  assembly  would  be 
'**"•  convened    in    1891.     The    parties    and    the 

government  were  .bitterly  hostile  to  each  other,  even  vio- 
lent measures  being  resorted  to :   but  the  guiding  hand 
of  the  Marquis  Ito  (afterwards  Prince  Ito),    the    chief 
adT^iser  of  the  Emperor,  prevented  internal  strife,   and 
ultimately  the  government  and  the  parties  came  to     a 
working  understanding.     Despite  the  opposition  of  the 
parties  the  much  maligned  government    had    done    an 
enormous  amount  of  work    in    organising    the     legal, 
political,    industrial    and    commercial    life    of    Japan. 
Railways,     telegraphs    and  harbours  were  established  ; 
the   organisation  of  the  post  office;  the  codification  of 
the  civil  and  the  criminal  laws;  the  introduction  of  the 
competitive     system     for     public     appointments;     the 
creation  of  a  national  bank;  tfie  re-organisation  of  local 
government  had  been  completed.     The  national  finances 
were  put  on  a  stable  basis.    Education  was  encouraged. 
A  .mercantile  marine  was  established,  and  the  defence 
systems  organised.     In  spite  of  the     obloquy    cast    at 
them  by  the  dissatisfied  parties,  many  of  the  leaders  of 
which   were   dissatisfied   because   either  they   had   once 
been  in  office  or  could    not   get    office,    the    old    clan 
bureaucracy  made  modem  Japan. 

2.     The  Present  System  of  Government. 

The  Constitution  was  promulgated  on  February  11th, 
1889,  and  the  first  session  of  the  Diet  was  opened  on 
The  .November  29th,  1890.     The  Constitution  was 

Cotiititut-      the  work  chiefly  of  Prince  Ito,  who  had  guided 
'**"'  the  government  in  the  stormy  years  preceding 

the     Constitution.     After .   the     Imperial     rescript     of 
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1881  promising  the  Constitution,  a  Commission  was 
apx)ointed  to  examine  the  constitutions  of  the  leading 
European  states  and  the  United  States.  The  leading* 
and  directing  fi'gurei  on  the  Commission  was  Prince  Ito. 
The  Constitution  is  a  half- way  measure  between  the  old 
feudal  system  and  modern  free  govemmjent. 

The. Constitution  originally  was  a  ^ft  of  the  Emperor 
to  the  j)eople,  and  the  power  of  initiating  amendments 
.      .    rests  with  him.     A  proposed  amendment  must 
Amendment   ^^  submitted  to  the  Diet.    Two-thirds  of  the 
fon'*""*       members  of  either    house    must    be    present 
before  a  proposed  amendment     can    be     dis- 
cussed, and  a  two-thirds     majority     of     the     members 
present  is  necessary  for  the  adoption  of  an  amendment. 
In     constitutional     theory     the    Emperor    exercises 
legislative  power  with  the  consent  of  tine  Imperial  Diet. 
The  Diet    is   composed   of   two  houses,    the 
Legislature.    House  of  Peers,  and  the  House  of  Represen- 
tatives, and  in  practice  it  controls  the  whole 
course  of  legislation.     The  Emperor    convokes,    opens 
and  prorogues  the  Diet,  and  he  has  power  to  dissolve  it. 
He  may  also  summon  extraordinary  sessions.   The  Diet 
meets  every  year,  and  each  session  lasts  three  months . 
Discussion  is  public,   but  the  government  may  ask  a 
secret  sitting  of  the  Houses,  and  the  Houses  themselves 
may  decide  to  have  secret  sittings.     The  members  of 
ithe   Diet   enjoy   privileges   and   immunities   similar   to 
those  enjoyed  by  Members     of     Parliament     in     Great 
Britain. 

In  each  House  of:  the  Legislature  there  is  a  Presidenv 
and  Vice-President,  all  of  whom  are  paid.  In  the  upper 
house  these  are  nominated  by  the  Emperor 
or|B;ani»>  from  among  the  members.  The  tenure  is 
the^  Houses,  foi*  seven  years.  In  the  lower  house 
they  are  nominated  by  the  Emperor 
from  among  three  candidates  selected  for  each 
office  by  the  House  itself.  Each  house  is 
divided    into     sections     by    lot,     and       the      sections 
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elect  an  equal  number  of  members  for  the  standing 
committees.  Special  committees  are  also  appointed  for 
particular  purposes  when  necessary.  Bills  may  be 
initiated  by  each  of  the  Houses  or  by  the  government, 
and  all  measures  must  go  through  both  Houses  and  be 
signed  by  the  Emperor.  The  budget  must  be  initiated 
in  the  House  of  Representatives,  but  the  House  of 
Peers  may  reinseri  items  vhich  have  been  rejected  by 
the  lower  house. 

The  Hous«  of  Peers  is  composed  of  (a)  Princes  of  the 

blood     royal,     who     have      attained      their     Piajority; 

(6)  Princes  or  marquises  who  have  attained 

of'^peersl'*    ^^^  ^^®  ^^  twenty-five;  {c)  Counts,  Viscounts 

and   Barons,    who  have   attained  the   age   of 

twenty-five  and  who  are  elected  by  their  own  orders, 

the  ntunber  elected  never  to  exceed  one-fifth  of  each 

order;  {d)   Men  of  thirty  years  of  age  or  above  who 

have    rendered    distinguished     service,     and    men     of 

erudition,  nominated  by  the  Emperor;   (e)     Represent- 

j  atives  of  the  highest  tax-payers,  elected  by  theimselves, 

ione  from  each  prefecture.     The  number  of  non-titled 

members  must  not  exceed  the  aggregate  nimibers  of  the 

titled   members.     The  elected  titled  members  and  the 

i  elected  representatives  of  the  highest  tax-payers  sit  for 

seven  years;  the  others  sit  for  life.     The  total  number 

at  present  is  399. 

,  The  House  of  Peers  is  thus  constituted  on  a  basis  of 
social  aristocracy,  distinguished  service  and  property. 
As  may  be  expected  from  its  composition,  it  is  a  con- 

Iservative  body,  and  as  a  second  chamber  it  wields  much 
more  power  than  second  chambers  in  western  demo- 
cracies. It  has  equal  power  in  legislation  with  the 
House     of     Repro*  entatives,     and     often     blocks     the 

^measures  of  the  lower  house.     As  noted  above,  it  has. 

•ftlso  definite  powers  in  financial  legislation. 

f 
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According-  to  the  new  Election  Law  passed  in  the 
1918-19  Diet,  the  House  of  Itepresentatives  is  composed 
of  members  not  less  than  thirty  years  of  age, 
The  Houtt  elected  by  male  Japanese  subjects  of  not  less 
sentafives.  than  twenty-five  years  of  age,  paying  a  direct 
tax  of  at  least  three  yen.  Incorporated 
cities  with  a  population  of  not  less  than  30,000  form 
independent  electoral  districts,  and  return  one  member. 
Cities  of  over  100,000  inhabitants  elect  one  member 
for  every  130,000  of  population.  Rural  constituencies 
elect  one  member  for,  roughly,  every  130,000  inhabit- 
ants. Only  one  member. is  elected  for  each  constituency. 
There  is  no  property  qualification  for  members.  Oflicials 
in  the  Imperial  Household,  priests,  men  in  active 
service  in  the  army  or  navy,  students,  teachers  in 
elementary  schools,  government  contractors  and  certain 
government  officfals  are  ineligible  for .  election.  A 
general  election  must  be  held  once  every  four  years,  or 
oftener  if  the  House  is  dissolved.  Election  is  by  secret 
ballot,  and,  as  each  elector  must  write  the  name  of  Flie 
candidate,  the  electors  must,  to  some  extent,  be  literate. 
According  to  the  new  election  law,  which  comes  into 
effect  in  1921,  the  number  of  members  will  be  464. 

At  the  head  of  the  executive  is  the  Emperor.  His 
person  is  sacred  and  inviolable.  His  powers  are  very 
extensive.  In  him  is  vested  the  right  of 
Executive  convoking,  closing  or  proroguing  the  Diet, 
Emperor.  ^?^  ^^  dissolving  the  House  of  Representa- 
tives. ■  He  ma  J'  issue  ordinances  in  cases 
of  urgency^  when  the  Diet  is  not  sitting,  for  tlie 
approval  of  the  Diet  when  it  meets.  He  may  also  issue 
ordinances  for  the  execution  of  the  laws  and  for  the 
preservation  of  peace  and  order.  He  is  Commander-in- 
Chief  of  the  arniv  and  navy,  and  determines  their 
organisation.  He  can  declare  war,  make  i>eaoe, 
conclude  treaties,  and  proclaim  a  state  of  siege.  He 
determines  the  organisation  of,  and  makes  the  appoint- 
ments in  the  administration.  He  conf ea^s  all  title?  of! 
nobility,  and  grants  pardons,  amnesties  or  commutationl 
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f  punishments.  All  these  powers  are  exercised  subject 
)  the  countersignature  of  the  minister  concerned,  who 

i-esponsible  for  the  acts  of  the  Emperor. 

Tlie  Privy  Council  is  composed  of  a  President,  Vice- 
resident,  a  Chief  Secretary,  five  Secretaries,  and 
twenty-five  Councillors.  The  Ministers  are 
?2non  and  ew'officio  Members  of  the  Council  :  they 
ider  also ,  form  the  Cabinet.     The  Privy  Council 

tatesmen.     ^^j^g^g  ^j^^  Empt^ror     on     all     the     matters 

hich  come  within  his  executive  authority,  on 
11  constitutional  difficuljties,  on  the  composition  of  the 
abinet,  and  on  proposed  measures.  It  is  the  constit- 
tional  advisory  body  to  the  Emperlor. 

The  Elder  Statesmen  (gcnro)  of  1868  used  to  be  the 
Iniperor's  advisory  body,  but  it  is  now  prewjtically 
efunct,  as  most  of  the  members  are  dead. 

The  Cabinet  is  an  extra-constitutional  body,  com- 
osed  of  the  ministers  of  state,  Whose  position  as 
ministers  is  constitutional.  Thes^  ministers 
abinet.  ^^®  ^^^  ^  number,  althougth  the 
premiership  may  be  held  with  one  of 
lie  ministries,  thus  making:  nine  holders  of. 
ffice.  '  The  ministers  are  the  Minister  President  of 
tate,  or  Prime  Minister,  and  the  Ministers  of  Home 
iffairs,  Foreign  Affairs,  Finance,  Army,  Ifavy,  Justice, 
Iducation,  Agriculture  and  Commerce,  and  Communi- 
ations.  The  members  of  the  Cabinet  may  be  chosen 
rona  either  House,:  and  they  may  speak  in  either  House, 
'hether  members  of  it  or  not.  Originally  the  Cabinet 
7as  responsible  to  the  Emperor  alone,  but  with  the 
rowth  of  political  parties  the  Cabinet  is  more  and 
lore  developing  the  character  of  normal  Cabinet 
rovemment,  viz.,  responsibility  to  the  lower  house. 

The  party  system  in  Japan  has  neither  the  organis- 
ation nor  stability  of  the  party  systems  of  Britain  or  the 
United  States.     The  early  history  of  modem 
arties/        Japanese  parties  has  already  been  noted,  but 
since  the  adoption  of  the  Constitution,  party 
ines  have  changed  and  many  other  parties  have  grown 
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Up.  Hitherto  there  have  been  no  definite  lines  of  cleav- 
age in' Japanese  parties.  They  have  been  formed  largely 
on  personal  grounds.  Tliey  all  avow  progressive 
principles :  in  fact  there  is  tio  real  conservative  party  in 
Japan.  If  or,  as  yet,  are  there  Labour  or  Socialist 
parties.  In  the  present  House  of  Representatives  there 
are  four  parties,  with  a  number  of  Independents,  who 
practically  form  a  fifth  party.  There  is  a  tendency  for 
modem  parties  to  split  up  on  principles  or  policy  more 
than  on  the  personality  of  leaders. 

The  Emperor  is  the  source'  of  justice,  which  is 
administered  by  the  courts  in  Ms  name.     The  courts 

are  arranged  in  four  grades:— (1)  Local 
Ludioiary.    Courts;    (2)  District    Courts;    (3)  Courts    of 

Appeal;  and  (4;  the  Supreme  Court.  The 
Local  Courts  are  held  by  single  judges;  the  District 
Courts  and  Courts  of  Appeal  are  collegiate,  wii:h 
several  divisions,  each  of  three  judges.  The  Supreme 
Court  is  also  Collegiate,  and  is  divided  into  divisions 
with  five  judges  each.  The  scope  of  the  jurisdiction  of 
all  the  courts  is  defined  by  law.  Each  court  has  both 
civil  and  criminal  jurisdiction.  There  is  a  Court  of 
Administrative  Litigation  for  trying  suits  arising  from 
the  alleged  misuse  of  executive  authority.  The  courts 
have  no  power  over  the  constitution:  the  right  of 
rnterpreting  the  Constitution  belongs  to  the  Emperor. 

The  local  government  of  Japan  is  based  on  the 
Prussian  system.  The  whole  country  is  divided  into 
Looai  prefectures  {Fu^  municipal,  and  Ken,  loiral). 

Govern.  which  are  subdivided  into  municipalities 
•"•"*'  {Shi)     and   counties     (6?wn).     The     countries 

are  subdivided  into  towns  {CJio)  and  villages  (Son).  In 
the  prefectures  there  is  a  governor,  prefectnral 
assembly  and  pirefectural  council,  and  this  organisation 
is  repeated  in  the  other  larger  units  (in  the  country, 
with  the  sheriff,  county  assembly  and  coimty  council: 
in  the  municipality  with  the  mayor,  municipal  assembly 
and  municipal  ocuncil).  In  tho  towns  and  villages  there 
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is  a  chief  magistrate  and  a  town  or  village  assembly. 
These  assemblies  decide  on  financial  matters  or  on 
subjects  delegated  to  them  by  the  superior  units.  The 
franchise  in  local  government  iis  based  on  residence  and 
ihe  payment  of  taxes  to  a  small  amount. 

Hokkaido,  Formosa  or  Taiwan,  Sakhalin  and  Korea 
have  special  organisations  of  their  own.  Formosa  and 
Korea  are  still  under  a  semi-military  government. 
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iCgislature    in,    338. 
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tion, 438,  440. 
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Oovernment  of. 
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Channel    Islands,    The,    457. 
Charters,  of  American  Colonies.    See 
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--  and    Social   Contract   Theory,   66, 

68,  69. 
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—  Loss   of.    237-8. 
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also    Britain,    Oovernment   of. 
Cobden,  473. 

Codification,    in    Indian    Law.    204-6. 
OolxP.    192. 


XXZll 


POLITICAL  SCIENCE. 


Cole.  6.  D.  H.,  493. 
Coleridflre,  153. 

Colonial    Conference,    The.   464 
Colonial  Policy,  Survey  of,  447-54. 
Colonies,  442,  455-6. 

—  Classification   of,    443. 
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—  and  Sovereignty.  126,  127.  See  also 
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See      also       Colonial      Policy.      amJ 

United      States,      Oovsrnment      of 

(Historical). 
Declaration   of  Rights   of  Man.  150. 

172. 
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-  in    Greece    and    Rome,    85-6. 
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Government   of. 
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-  Self-Governing,    443.   455. 
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—  East  India  Company,   450. 

—  Law     399. 

—  Nationality,  35,  38,  41.  44. 


East  African  Protbctoeate,  The, 
456. 

East  India  Company.     See  India. 

—  Policy  of,   in   Law,   203. 

Education,  Administration  of.  See 
Britain,  United  States,  Govern- 
ments  of. 

Education,  in  Local  Government, 
England,    569. 

Egypt,   444,  457. 

Electorate,  The.  Chapter  XIII., 
301-335. 
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—  Direct  Election,   326-8. 

—  Educational      Qualification,   303-4. 
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—  General   Ticket   Method,  311-2. 

—  in  Britain,  305-6. 
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—  in  Germany,  307. 
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—  Plurftl  Voting,  321-2. 
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Contract,  66. 
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—  Elective,   352-5. 
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—  Re-eligibility  in.   362-3. 
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—  Single,    356-61. 

—  Tenure  of.  361-7. 

Executive,  the.  See  aUn  Britain, 
France,  Oermanv,  India.  Japan, 
United    Statefi.    Oovernments    of 
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Government  of. 
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—  Relations  of.  with  Legislative  and 
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—  Double  Representation  in.  424-5. 
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—  in   Switzerland.  416,  423,  424. 
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ImneWal  Federation. 
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Feudalism,  and  Law.  147-8. 

—  and  Nationality,   40.  41. 
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—  in  India.    627-8. 
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596. 
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Citizenship  in,  234,  ?36. 
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696-7. 
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France,    Present     Government     of, 
700-10. 

—  President  of.   703-4. 
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—  Questions   in,  707-8. 

—  Relations    of    President,     Cabinet 
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—  Revolution  in,  699. 

—  Roman   Period   in,   690-1. 
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—  Separation  of  Powers  in,  294,  297. 
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cal.   755. 

—  after   the  War.   778-82. 
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—  Duration  of  Councils,  in.  639.  643. 
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—  Governors  in,  640. 

—  Legislative    Councils    in,    641-2. 

—  Ministers,  in,  640-1. 
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Proxy  Voting,  319. 
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—  Government  of,  774-8. 

—  Chamber  of  Accounts,  in,  774-5. 

—  Economic    Council,    in,    775. 

—  Electoral  System  in,  775.    See  aUo 
Electorate. 

—  King,  in,  774. 

—  Legislature   in.   775-6. 

—  Local   Government^   in,  776-8. 

—  Ministers    in,    774. 

—  Powers  of  Houses  in,  776. 

—  Seasons  for   Study   of,  774. 
Prussian    Policy    and    Nationality, 

18.  M.  42,  43. 
Prussian  System  of  Bepresentatiou, 

307,    320.     327.     See    aUo     Prtweto. 

Oovemment  of. 
Psychological  MeOiod,  The,  12. 
Ptolemy  of  Luooa,  60. 
Public  Administration  and  Political 

Science,  16-17. 
Public  Lafw,  196. 
Pufendrof.  70,  210,  215. 
Punishment,  Capital,  164. 
Pythagoreans,  The,  140. 
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Quarter      Sessions      Boroughs.    See 
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QuorumB>      in     Legislative     Bodies, 
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Race,    and    Nationality,    34. 
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Britain, 
Bappists,    The,    488. 
Beal  Union,  62,  404.  406-7. 
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Bedress  for  Arrest,  Britain,  167.  ^ 
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558. 
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Beichstag.    See  Germany.  . 
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Beligion,  and  Law,  187. 
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—  and  Bepresentiation,  335. 
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—  Party,    The.    See     United    States. 
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Besponsibie  Government,  269-71.    Sea 

also   Government.  ^   ^. 

Bevenue,     India.      See     India,     and 
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Bhodesia,  N.-E.,  457. 

—  N.-W.,  457. 

—  South,  457. 

Bicardo,   475.  ^        .     . 

Bights   (Individual),   of   Associataon, 
164,  176. 

—  of  Conscience,  164,  175-6. 
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—  of  Life,  163-8. 

—  of  Property,  163.  ^6B,1G9 

—  of  Public  Meeting,  163,  171-5. 
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—  of  Worship,  164.  175r€. 
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—  Duties  and,  156-7. 

—  Meaning  of,  153. 
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liaw.  86-7. 
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Monarchy,  272. 

Thought^  Theory  of  Divine  Oi?gin, 
in,  85-6. 

Empire,  The,  226. 

Teutonic  Ideas,  and,  226. 

Empire,    and    International   Law. 
213,   214. 

-and       English      Legal      System, 
Compared,  200-1. 

Law,   Deyelopment    oft    in    West., 
197-201. 

•  International  Law,   and,  214-5. 

■  Law  of  Nature,  and,  142-151,  152. 

-  Beligion  in,  191. 

omantic   Hovement,   The,   153. 
;ome.  Confederation  in,  410-1. 

•  Direct   Legislation   in,  344. 

-  Executive  in,  355. 
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345. 

-  on  Forms  of  Government^  267. 

-  on  Law  of  Nature,    139,    141,    150. 
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-  on  Philosophical  Method   in,   11. 
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-  on  Representation,   301,  344,   345. 

-  on  Social  Contract,  70,  74. 
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tural  Districts,  England,  565-6. 
Russia,   Constitution    of,   268-9. 

-  Executive   in,  351»  352. 
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See  Electorate, 
Second    Chambers.    See    Legislative. 
Secretaries  of  State   (Britain),  557-8. 
Secretary    of    State,    The     (British), 

for  Colonies.  464. 

—  Home  Affairs,  461. 

—  Foreign   Affairs,   464. 

—  India,  464,  465. 

—  War,   464,   465. 

Secretary  of  State   (India),  610-16. 

—  Powers  of,  613-6. 
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—  Council  of,  611-16. 

~  Composition   of    Council  of,  612-3. 

—  Organisation  of    Council  of,  612. 
Secretary     of     State     (U.    S.).     See 

United  States. 
Seeley,   Sir  John,  13. 
Selborne     Committee,    The,    606 
Self-Defence,  166. 
Self-Goveming       Dominions,  See 

Dominions. 
Senate,     American,      French. '     See 

France,    United   States. 
Separation    of    Powers,    Theory    of 

Chap.  XII,  287-300. 

—  Criticism  of,  294-300. 

—  in  England,  293.  955,  299. 
-^  Practical  Effect  of,   293-4. 

—  Statement  of,  287-9. 
Serbia,  Constitution  of,  258. 

—  Legislature  in,  338. 
Serbo-Croatian,     Nationality,   36,   37, 

44. 
Seychelles,   The,  456. 
Shakers,   The,  488. 
Shelley,  153. 
Sidgwick,  on  Definition  of  State,  20. 

—  on  Historical  Method,  8,  9. 

—  on  Federalism,  428. 

—  on  Local  Government,  430-1. 

—  on  Philosophical  Method,  11. 

—  on  Representation,  302. 
Sierra  Leone,  456. 

Single      Electoral      Districts.       See 

Electorate. 
Sinha,  Lord,  594,  649. 
Sinn  Fein,  393. 
Slavonians,  The,  99,  103. 
Slovaks,  The,  33,  34,  36,  44. 
Slovenes,  The,  33,  36,  44. 
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478-9. 

—  Criticism   of,  79-84. 

—  History   of,   65-79. 

—  Statement  of,  64. 

Social    Democratic  Federation,    The, 

500. 
Socialism,  243,   485-504. 

—  Criticism   of,   493-9. 

—  International,  227. 

—  Practical,  495. 
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Sovereign,   Different   Uses   of  Word, 

113-5. 
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— •  Aspects  of,  113-15. 
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—  Socialism  and,  492. 
Stationery   Company,  The,   175. 
Statute  Law.   195. 

Statutory    Commission.    India.   630-1. 
St.    Helena,   456. 
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—  Mixed  State,  268. 

StraitA  Settlements,  The,  456. 
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—  Legislature  in,  342. 

— •  Local    Gk>ternment    in.   439,   440. 
See  also  Local  Oovernment,  U.  S.  A. 
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—  Presidential  Succession,  in.  735. 

—  Qualifications      for      Presidential 
Office  in.  731. 
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